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STATE  OF  WISOOIS'SIN'. 


Peterson  vs.  Johnson. 

Pbomtbsort  Notb. — Partial  Failure  of  Oormdiration — Oral  JShidenee. 

1.  A  partial  failure  of  the  consideration  for  a  note  is  a  good  defense  pro 

tanto  to  an  action  upon  it  by  the  payee,  or  one  haring  only  his  rights. 

2.  To  show  such  failure,  parol  eridenee  of  what  took  place  at  the  time  th« 

note  was  made,  is  admissible. 
8.  Where  A.,  pending  an  action  in  garnishment  against  him  by  a  judgment 
creditor  of  B.,  made  his  note  to  B.  for  the  whole  claim  of  B.  against 
him,  with  an  oral  agreement  that  in  case  of  a  judgment  against  him  as 
garnishee  the  amount  of  it  should  be  deducted  f^om  the  note,  and  such 
judgment  was  afterwards  rendered  against  and  paid  by  him,  these  facts 
might  be  shown  by  parol  in  an  action  on  the  note,  as  eridence  of  a  par- 
tial failure  of  consideration. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

Action  on  a  note  executed  bj  defendant  to  one  Ameson, 
under  date  February  5, 1865,  for  $200,  with  interest,  paya- 
ble February  1,  1866,  on  which  certain  payments  were 
admitted,  leaving  a  balance  of  $89.48.  Answer,  that  on  the 
4th  of  November,  1866,  defendant  was  duly  garnished  in  a 
Vol.  XXH— 8. 
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suit  by  one  Pratt  against  said  Arneson  and  one  Obdall; 
that  defendant,  being  indebted  to  Arneson  in  the  sum  of 
about  $200,  made  answer  accordingly  in  the  garnishee  suit, 
after  duly  tendering  to  Arneson  the  conduct  of  the  defense 
of  said  suit ;  that  on  the  18th  of  the  same  month,  judgment 
was  duly  rendered  against  Arneson  and  Obdall  in  favor  of 
said  Pratt  for  $66.18,  and  also  judgment  against  the  present 
defendant,  in  the  garnishee  suit,  for  the  same  amount, 
which  last  judgment  defendant  was  compelled  to  pay,  and 
did  pay,  in  December,  1865 ;  that  after  the  commencement 
of  said  garnishee  proceedings,  defendant,  at  the  request  of 
Arneson,  made  the  note  in  question,  but  dated  it  back  by 
his  direction;  that  it  was  agreed  between  defendant  and 
Arneson,  at  the  time  the  note  was  made,  that  if  judgment 
in  the  garnishee  action  should  be  rendered  against  this 
defendant  and  paid  by  him,  the  amount  so  paid  should  be 
endorsed  on  the  note  and  applied  as  a  payment  thereon ; 
and  that  the  plaintiff  took  the  note  with  fiill  knowledge  of 
this  agreement.  The  answer  also  alleges  a  further  payment 
not  indorsed  on  the  note,  which,  with  the  sum  of  $66.18, 
above  mentioned,  constituted  a  payment  in  ftdl ;  and  set  up 
a  counter-claim.  At  the  trial,  the  court  received,  against 
plaintiff's  objection,  oral  evidence  in  support  of  this  defense, 
and  instructed  the  jury,  in  effect,  that  if  they  found  the 
facts  as  alleged  in  the  answer,  defendant  was  entitled  to  a 
credit  on  the  note,  of  the  amount  paid  by  him  as  garnishee. 

Verdict  for  the  defendant  for  the  amount  of  his  counter- 
claim; new  trial  denied;  and  plaintiff  appealed  from  a 
judgment  on  the  verdict. 

J.  D.  GumeCj  for  appellant : 

•  Parol  evidence  of  an  agreement  made  at  the  time  of  the 
execution  of  a  note,  to  vary  or  contradict  its  terms,  is  inad- 
missible. If  defendant  is  permitted  to  show  the  parol 
agreement  alleged,  the  effect  is  that,  instead  of  a  contract  to 
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pay  $200  absolutely  to  Pratt,  it  becomes  a  contract  to  pay  a 
portion  of  that  sum  either  to  Pratt  or  to  Arneson ;  to  Pratt 
if  he  obtained  judgment  in  the  garnishee  suit,  and  other- 
wise to  Arneson.  A  note  payable  in  the  alternative  is  void. 
Story  on  Bills,  §  54;  Ma^admoLn  v.  Oakes^  19  HI.,  81; 
Story  on  Promissory  Notes,  §§  88-35 ;  Cowie  v.  Stirling ^  8G 
Eng.  L.  &  E.)  165.  The  instrument,  with  such  an  agree- 
ment engrafted  upon  it,  is  not  a  promissory  note.  Bolton  v. 
Ihigdalej  4  Bam.  &  Adolph.,  125 ;  Leeds  v.  Lancashirey  2 
Campb.,  205.  Hence  the  agreement  operates  in  defeasance 
of  the  note.  Proof  of  oral  agreement  at  the  time  of  making 
a  note,  that  one  of  the  makers  should  be  held  liable  on  a 
contingency,  or  that  the  note  was  payable  on  a  contingency, 
is  inadmissible.  4  G.  Greene  (Iowa),  567 ;  2  Phillipps  on 
Ev.,  678.  Parol  evidence  of  an  agreement  made  at  the  time 
of  the  execution  of  a  note,  that  the  same  was  to  be  paid  in 
any  other  way  than  as  therein  expressed,  is  inadmissible. 
St.  Louis  Perp.  Ins,  Go,  v.  Homer y  9  Met,  89;  Bradley 
V.  Bentley,  8  Vt,  248 ;  Cotton  v.  Lane^  Minot  (1  Ala.  0.  S.), 
320 ;  Featherston  v.  Wilson^  4  Ark.,  154 ;  AUen  v.  Furbish^  4 
Gray,  504;  Law  v.  Treadwellj  12  Me.,  441.  Again,  suppose 
the  garnishee  proceedings  bad  remained  undetermined  for 
some  time  after  the  note  became  due :  could  Johnson  have 
interposed  this  defense  to  a  suit  on  the  note?  Could  he 
have  restrained  its  collection  until  the  garnishee  suit  should 
be  determined?  If  so,  the  legal  operation  of  the  note 
would  be  entirely  controlled  by  the  agreement.  "Would  not 
the  agreement  contradict  the  note  as  to  ^Ae  Ume  of  payment  ? 
Free  v.  Sawkins,  8  Taunt,  92;  Hunt  v.  Adams j  7  Mass., 
518.  Proof  of  a  contemporaneous  oral  agreement  inconsist- 
ent with  the  face  of  the  note,  and  affixing  to  it  ^  condition 
that  it  should  be  void  on  the  happening  of  a  certain  con- 
tingency, or  which  would  subtract  from  the  absolute  terms 
of  the  note,  or  provide  for  the  payment  of  it  out  of  any 
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particular  fund,  is  inadmissible.  Hunt  v,  Adams ^  7  Mass., 
518 ;  Stackpole  v.  Arnold^  11  Mass.,  26 ;  Wakefield  v.  Stedman, 
12  Pick.,  562 ;  St.  Louis  Per.  Ins.  Co.  v.  Horner^  9  Met,  89 ; 
Free  v.  Haickimy  8  Taunt,  92;  Hoare  v.  Ghraham,  8 
Campb.,  57 ;  Gregory  v.  Harty  7  Wis.,  532 ;  Cooper  v.  Tap- 
party  4  id.,  862 ;  2  Phillipps  on  Ev.,  678 ;  Smith  v.  ThomaSy 
29  Mo.,  807;  Adams  v.  WUsoUy  12  Met,  188;  Crosnuin 
V.  Fullery  17  Pick.,  171;  Worden  v.  Dodgey4:  Denio.  159; 
Byles  on  Bills,  151 ;  2  Parsons  on  Kotes  and  Bills,  526. 

Spooner  ^  Lamby  for  respondent : 

1.  The  payment  to  Ameson's  creditor  by  order  of  the 
court,  was  a  payment  to  Ameson  himself.  If  he  had  never 
parted  with  the  note,  the  amount  paid  by  the  defendant  as 
garnishee  would  have  been  a  payment  upon  the  note.  If 
the  note  had  been  due  at  the  time  of  its  transfer  to  the 
plaintiff,  Ameson  would  not  have  had  a  perfect  right  of 
action  upon  it  for  its  whole  amount ;  but  defendant,  if  sued 
upon  the  note,  would  have  been  entitled  to  a  stay  of  proceed- 
ings as  to  the  portion  for  which  he  had  been  garnished, 
until  his  liability  in  that  proceeding  had  been  determined ; 
and  upon  payment,  as  garnishee,  of  any  part  of  the  debt, 
would  have  been  entitled  to  credit  upon  the  note  to  that 
amoimt  An  assignee  with  notice  of  the  fiujts,  acquired 
only  the  rights  of  the  assignor.  The  defense  was  therefore 
perfect  without  showing  any  agreement  between  defendant 
and  Ameson  at  the  time  the  note  was  given.  2.  Oral  proof 
of  the  agreement  did  not  contradict  the  note.  Jones  v. 
KeyeSy  16  Wis.,  562.  It  did  not  tend  to  show  that  the  sum 
mentioned  in  the  note  was  not  absolutely  to  be  paid,  or  that 
it  was  not  to  be  paid  in  lawful  money,  or  that  it  was  to  be 
paid  otherwise  than  to  the  payee  or  his  order,  or  at  a  differ- 
ent time  from  that  expressed  in  the  note.  The  law  had 
intervened  and  made  an  order  (equivalent  to  an  order  from 
Ameson  himself)  th^t  if  Ameson  and  Obdall  should  be 
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found  indebted  to  Pratt  in  a  certain  sum,  Johnson  should 
pay  that  sum  to  Pratt  instead  of  to  Ameson.  Pratt,  upon 
service  of  the  garnishee  process,  became  in  legal  effect  the 
assignee  of  so  much  of  the  sum  expressed  in  the  note  as 
might  be  necessary  to  pay  the  demands  he  might  establish 
agfdnst  Ameson  and  Obdall ;  and  as  to  so  much  of  the  note, 
Peterson  stands  in  the  position  of  one  who  takes  a  transfer 
of  a  note  with  notiee  of  a  prior  assignment 

Dixon,  C.  J,  This  is  not  a  case  within  the  rule  which 
excludes  evidence  of  the  verbal  contemporaneous  agreement 
of  the  parties  to  vary  or  contradict  the  terms  of  their 
written  contract  K  it  were,  and  we  were  to  examine  and 
decide  it  by  the  authorities,  it  is  very  doubtful  what  our 
decision  would  be.  There  is  no  topic  in  the  law  more  con- 
fused by  the  decisions  than  that  very  one.  But  this  is  a 
case  of  partial  failure  of  the  consideration  of  the  promissory 
note  sued  upon ;  and  the  question  is,  whether  the  defendant 
may  give  evidence  of  what  occurred  between  the  parties 
at  the  time  the  note  was  given,  for  the  purpose  of  showing 
such  failure.  The  defendant,  the  maker  of  the  note,  had, 
at  the  time  of  ^ving  it,  been  served  with  garnishee  process 
at  the  suit  of  a  creditor  of  the  payee.  That  suit  had  not  yet 
been  tried,  and  it  was  uncertain  whether  the  garnishee  cred- 
itor would  recover,  or  if  he  should,  in  what  amount  It 
was  agreed  that  the  defendant  should  give  his  note  for  the 
whole  sum  due  the  payee,  and  then,  if  judgment  should  be 
rendered  against  him  in  the  garnishee  suit  and  he  be 
obliged  to  pay  it,  that  the  amount  so  paid  should  be 
deducted  from  the  note.  The  note  was  given  accordingly, 
and  afterwards  judgment  obtained  against  the  maker  in  the 
garnishee  suit,  to  satisfy  which  he  was  compelled  to  pay  the 
sum  of  $66.18.  This  was  a  clear  failure  of  the  considera- 
tion for  which  the  note  was  given,  as  to  the  sum  thus  paid. 
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The  money  so  paid  was  not  the  money  of  the  payee  of  the 
note  at  the  time  the  note  was  given,  but  belonged  to  the 
garnishee  creditor,  who  had  attached  it  in  the  hands  of  the 
maker  of  the  note.  For  authorities  showing  that  this  was  a 
partial  failure  of  consideration,  the  following  may,  with 
profit,  be  consulted :  HiU  v.  ^nderSy  19  HI.,  168 ;  McHenry 
V.  YokuMy  27  DL,  160;  Morgan  v.  Fallenstein^  id.,  82; 
Schuchman  v.  Knorbelj  id.,  175;  Parish  v.  Sione^  14  Pick., 
198 ;  Harrington  v.  Sirattonj  22  Pick.,  510 ;  Perley  v.  Balchy 
23  Pick.,  283;  Day  v.  Nix,  9  J.  B.  Moore,  159  (17  E.  C. 
L,,  121) ;  Spalding  v.  Vandercook,  2  Wend.,  481.  The  same 
authorities  also  show  that  a  partial  failure  of  consideration 
is  a  good  defense  pro  ianio  to  an  action  upon  the  note  by  the 
payee,  or  by  an  indorsee  who  has  taken  it  under  such  cir- 
cumstances that  he  can  stand  only  on  the  rights  of  the 
payee.  It  is  true  that  there  are  some  decisions  to  the  con- 
trary on  this  point ;  but  we  are  of  opinion  that  to  avoid 
circuity  of  action,  and  to  prevent  further  litigation  and 
expense  on  the  same  matter,  the  rule  established  by  the 
authorities  referred  to  is  the  sound  one.  The  same  rule  has 
already  virtually  received  the  sanction  of  this  court. 
Thomas  v.  Thomas,  7  Wis.,  476 ;  StilweU  v.  Kellogg,  14  id., 
466 ;  Griffith  v.  Parry,  16  id.,  218. 

Partial  failure  of  consideration  being,  therefore,  a  defense 
pro  tanto,  the  question  arises,  how  can  it  be  shown  without 
going  into  parol  evidence  of  what  took  place  between  the 
parties  at  the  time  the  note  was  executed  ?  It  is  obvious 
that  it  cannot  The  true  consideration  for  a  promissory 
note  never  appears  on  the  face  of  it.  The  words  "  value 
received**  are  merely  formal,  and  not  conclusive.  If  we 
would  know,  then,  what  the  real  consideration  was,  and 
whether  the  whole  or  any  part  of  it  was  wanting,  we  must 
learn  it  by  extrinsic  verbal  or  written  evidence ;  and  such 
evidence  must  come  down  to  the  very  point  of  time  when 
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the  note  was  executed,  showing  the  dealings  and  relations 
of  the  parties,  and  what  was  then  said  and  done  hy  them. 
To  hold  that  such  a  defense  may  be  made,  and  yet  that  such 
evidence  is  inadmissible,  would  be,  as  was  well  observed  by 
the  court  in  Morgan  v.  Fullensteinj  mpra^  to  exclude  the 
defense  altogether.  It  is  for  this  reason  that  parol  evidence 
to  show  a  partial  or  total  failure  of  consideration  is  not 
within  the  rule  which  excludes  such  evidence  to  vary  or 
contradict  the  terms  of  a  written  contract. 

For  the  reasons  thus  briefly  stated,  we  are  of  opinion  that 
the  judgment  of  the  circuit  court  should  be  affirmed. 

By  the  Court. — Judgment  affirmed. 


Noonan  vs.  Ilslbt.  Iw   edj 

BriDBN CB — As  to  value  of  stock  at  a  specified  time — As  to  conveyance  of  tttl&-^ 
To  contradict  witness — Of/acts  not  pleaded,  affecting  damages, — Bstofpbl. — 
Erbok — Admission  of  immaterial  evidence, — DAMAais,  for  breach  of  real 
covenant. 

1.  To  prore  the  yalae  of  the  stoek  of  a  certain  railroad  on  the  22d  of  June, 

1856,  it  was  not  error  to  admit  the  testimony  of  a  witness  who  had 
**  dealt  extensiTely  in  the  stock  during  the  summer  of  1856/'  though  it 
did  not  appear  that  he  dealt  therein  on  the  said  22d  of  June,  and  his 
statements  were,  to  some  extent,  matters  of  opinion. 

2.  In  an  action  for  the  purchase  money  of  land,  plaintiff  (the  yendor)  held 

not  to  be  estopped  from  denying  the  Talidity  of  a  prior  recorded  deed 
to  one  K.,  on  the  ground  that  it  was  nerer  deliTcred,  although  it  appears 
that  the  object  of  the  transaction  was  to  enable  him  to  commit  a  fraud 
upon  the  law  by  bringing  a  suit  in  K.*s  name  in  a  federal  court. 
8.  Nor  was  plaintiff  estopped  from  denying  the  Talidity  of  such  deed  by  the 
faet  that  defendant,  after  discoTering  the  record  thereof,  amended  his 
answer  preylously  filed  herein,  so  as  to  set  up  a  total  failure  of  title  by 
reason  of  such  prior  couTeyance  to  K.  The  case  distinguished  from 
those  in  which  parties  were  induced  to  defend  actions  by  personal  com- 
monications  f^om  the  plaintiffs  of  facts  constituting  apparent  defenses. 
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4.  A  Judgment  will  not  be  reyeraed  for  the  erroneous  ftdmistion  of  immste- 
rUl  eyidenoe,  unless  the  court  can  see  that  the  appellant's  rights  were 
probably  prejudiced  by  it. 

6.  A  power  of  attorney  f^om  K.  to  plaintiff,  executed  he/ore  such  pretended 
oonyeyance  from  plaintiff  to  K.,  empowering  plaintiff  to  sell  and  conyey 
the  same  land  in  K.'s  name,  had  no  tendency  to  show  that  K.  claimed 
the  land  under  plaintiff,  nor  that  the  latter  was  authorixed  to  accept,  as 
K.*s  agent,  his  own  deed  to  K. ;  and  it  was  rightly  rejected  as  cTidence. 

6.  ETidence  is  not  admissible  to  contradict  a  witness  as  to  immaterial  state- 

ments. 

7.  Defendant  haying  set  up  a  counter-claim  for  damages  for  breach  of  plain- 

tiff's coyenants,  plaintiff,  without  haying  pleaded  the  facts,  might  show 
that  defendant,  after  his  purchase,  had  conyeyed  the  land  to  a  third 
party,  and  that  he  and  his  grantees  had  gone  into  possession. 

8.  The  purchaser  of  land  who  has  obtained  and  retained  possession  under 

his  yendor's  deed,  can  recover  only  nominal  damages  for  a  breach  of  the 
coyenants  of  seixin  and  warranty. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

In  March,  1856,  plaintiff  sold  to  defendant  four  lots  in  the 
city  of  Milwaukee,  for  $1,000  in  money  and  ten  shares  of 
stock  in  the  Milwaukee  &  Watertown  Railroad,  of  the  nom- 
inal value  of  $100  each ;  and  gave  him  a  deed  with  cove- 
nants of  seizin  and  against  incumbrances.  Defendant  paid 
the  money,  and  certificates  for  seven  shares  of  stock,  and 
gave  the  following  due  bill  for  the  remaining  three  shares : 
"  Due  to  Josiah  A.  Noonan  three  hundred  dollars  in  Water- 
town  Railroad  stock.  Milwaukee,  March  22, 1856.  Charles 
F.  Ilsley."  The  plaintiff  in  this  action  (which  was  com- 
menced April  30th,  1862,)  alleges  demand  and  refusal  of  the 
stock  on  or  about  the  22d  of  June,  1856,  and  that  its  value 
at  that  time  was  eighty  per  cent,  of  its  face ;  and  demands 
judgment  for  $240,  with  interest,  &c.  The  answer  alleges 
a  breach  of  the  covenant  against  incumbrances  in  plaintiff's 
deed,  in  that  there  was,  at  the  time  of  its  execution,  and 
until  November  25th,  1857,  an  outstanding  mortgage  for 
$3,872  upon  two  of  the  lots  in  question,  (numbered  8  and 
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12,)  with  other  lands;  and  that  after  defendant  became 
aware  of  the  existence  of  such  mortgage,  he  refused  for 
that  reason  to  deliver  the  three  shares  of  stock;  but  that 
after  the  discharge  of  the  mortgage,  he  had  always  been 
and  still  was  ready  and  willing  to  deliver  them,  but  plaintiff 
had  refused  to  receive  them.  It  ftirther  avers  that  the 
alleged  cause  of  action  accrued  to  plaintiff  more  than  six 
years  before  the  commencement  of  this  suit,  and  pleads  the 
statute  of  limitations.  It  then  sets  up  a  counter-claim  for 
damages  for  the  breach  of  said  covenant,  alleging  that 
defendant  purchased  the  lots  solely  for  the  purpose  of  re- 
sale, as  plaintiff  at  the  time  well  knew.  Reply,  in  denial  of 
the  counter-claim.  By  a  supplemental  answer,  defendant 
alleges,  both  by  way  of  defense  and  counter-claim,  a  breach 
of  plaintiff's  covenant  of  seizin  as  to  two  of  the  lots,  being 
the  same  two  before  alleged  to  have  been  encumbered. 
Reply,  in  denial. 

The  decision  on  a  former  appeal  to  this  court  in  this 
cause,  will  be  found  in  21  Wis.,  138-149.  On  the  last  trial 
(in  May,  1867),  plaintiff  testified,  in  his  own  behalf,  that 
he  demanded  the  stock  from  defendant  on  the  due  bill  "  in 
the  summer  of  1856,  some  two  or  three  months  after  its 
date ; "  but  that  he  had  previously,  in  May  or  June  of  that 
year,  sent  his  clerk  to  get  the  stock ;  that  he  waa  acquainted 
with  the  value  of  said  stock  in  March,  April,  May  and  June, 
1856;  did  not  know  that  it  had  any  fixed  value  in  the 
market,  but  it  was  selling  at  from  fifty  to  seventy-five  cents 
as  they  could  find  customers;  was  not  aa  high  in  the  spring 
of  that  year  as  later  in  the  summer  and  fall.  Daniel  New- 
hall,  for  the  plaintiff,  testified  that  he  did  not  remember 
whether  he  dealt  in  said  stock  in  the  spring  and  summer  of 
1856,  but  presumed  he  did ;  that  he  was  "  in  the  road  "  at 
that  time ;  that  he  knew  the  value  of  the  stock  that  sum- 
mer, but  did  not  remember  whether  it  was  in  June  or  July. 
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"  I  dealt  a  good  deal  in  that  stock  in  the  summer  of  1856 ; 
its  value  was  as  you  could  find  a  customer ;  we  used  always 
to  value  it  at  from  60  to  65  cents.  I  traded  some  at  that 
time  in  New  York ;  got  80  cents  for  it  in  trade,  but  called 
it  worth  60  or  65  cents."  Question :  "  From  your  knowl- 
edge of  its  value,  what  was  it  worth,  in  your  judgment,  on 
or  about  the  22d  of  June,  1856?"  Answer:  "I  think  60 
to  65  cents  was  a  fair  value  for  it."  On  cross-examination, 
he  said  he  did  not  think  he  had  ever  sold  any  of  said  stock 
for  cash,  and  did  not  know  of  anybody  else  selling  it  for 
cash ;  that  he  did  not  know  any  more  of  its  market  value 
than  he  had  already  slated;  that  it  waa  not  quoted  in  the 
market.  Question:  "When  you  say  that  you  estimated 
the  value  of  it  at  60  to  65  cents,  what  do  you  mean  by 
that?"  Answer:  "I  could  always  realize  that  for  it.  I 
traded  in  it  at  that  time  to  the  amount  of  from  $50,0*50  to 
$60,000  worth,  and  found  I  could  always  realize  about  that 
for  it"  Question :  "  Had  it  any  market  value  on  the  22d 
of  June,  1856  ? "  Answer :  "  Yes ;  it  could  always  sell  for 
something."  Question:  "Could  it  sell  for  cash  at  that?" 
Answer :  "  I  don't  know ;  did  not  know  of  any  cash  trans- 
actions. I  know  that  during  the  summer,  in  our  board  [the 
board  of  directors  of  said  railroad  company],  we  always 
called  it  worth  from  60  to  65  cents,  but  whether  it  could 
have  been  sold  for  50  cents  caah  I  do  not  know."  On  his 
direct  examination  being  resumed,  the  witness  testified  that 
it  was  "  during  the  summer  of  1856  "  he  traded  in  said 
stock  to  the  amount  of  $50,000  or  $60,000,  aa  above  stated. 
All  the  evidence  given  by  this  witness  on  his  direct  exami- 
nation, was  received  against  defendant's  objection. — The 
defendant  put  in  evidence  a  deed  of  the  lots,  with  cove- 
nants of  seizin  and  against  incumbrances,  executed  to  him 
by  plaintiff,  March  22d,  1856,  as  alleged  in  the  answer.  He 
also  introduced  evidence  of  the  relative  value  of  the  several 
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lots  at  the  time  of  sale,  showing  that  lots  8  and  12  were 
worth  more  than  the  other  two.  A  witness  for  defendant 
testified  that  he  was  a  director  of  the  Milwaukee  &  Water- 
town  R.  R.  in  1856,  and  was  acquainted  with  the  value 
of  its  stock  in  May  and  June  of  that  year,  and  it  was 
worth  not  more  than  50  cents  on  the  dollar;  this  was 
the  price  from  March  to  June,  1856,  both  inclusive.  On 
cross-examination,  being  asked  what  were  his  means  of 
knowledge,  he  said;  "I  had  some  stock  for  sale;  held 
it  at  60  cents,  and  tried  to  sell  it;  sold  some  at  that  price 
in  trade;  was  not  able  to  sell  any  for  cash.  I  know  of 
others  of  the  directors  having  some,  and  holding  it  at 
the  same  price.  That  was  the  price  we  all  generally  held 
it  at.  I  know  of  no  market  value  of  the  stock  for  cash, 
at  that  time."  On  his  direct  examination  resumed,  he 
stated  that  he  thought  his  acquaintance  among  business 
men  and  dealers  in  stock,  in  Milwaukee,  was  such  that  he 
knew  about  the  sales  of  this  stock  and  the  trades  that  were 
made.  Question :  "  Could  the  stock,  at  the  time  you  have 
mentioned,  have  been  bought  for  the  price  you  have  men- 
tioned?" Answer:  "Mine could."  Question:  "Was there 
any  trouble  in  getting  any  at  that  price  at  that  time."  Anstver : 
"  Mine  could — ^I  was  for  selling  all  the  time."  These  answers 
were  received  against  plaintiff's  objection.  James  Johnson, 
for  defendant,  testified  that  in  1856  he  was  president  of  the 
Milwaukee  A  Watertown  R.  R.  Co. ;  that  he  could  not 
tell  the  cash  value  of  the  stock  on  or  about  June  22d ;  that 
he  sold  some  of  it  that  year  (about  $1,500  worth)  for  fifty 
cents ;  thought  this  was  in  the  spring  or  early  in  the  sum- 
mer. The  defendant,  as  a  witness  for  himself,  testified  that 
he  knew  the  value  of  said  stock  in  May,  1856 ;  it  was  55 
cents;  he  bought  some  at  that  price  May  3,  1856;  could 
not  tell  whether  the  price  rose  or  fell  after  that  purchase ; 
his  impression  was  that  it  felL 
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As  to  the  alleged  breaches  of  plaintiff's  cotenant,  it  was 
admitted,  1.  That  at  the  time  of  the  conveyance  by  plaintiff 
to  defendant,  there  was  an  outstanding  and  unpaid  mort- 
gage upon  the  lots  conveyed,  with  other  lands,  as  alleged  in 
the  answer,  which  mortgage  was  paid  by  plaintiff  and  dis- 
charged of  record,  November  25th,  1857.  2.  That  on  the  81st 
of  December,  1851,  one  Jamison  was  seized  in  fee  and  pos- 
sessed of  said  lots  8  and  12.  The  following  were  also 
received  in  evidence :  1.  A  deed  of  said  lots,  purporting  to 
have  been  executed  by  said  Jamison,  March  19, 1852,  and  to 
have  been  acknowledged  in  the  state  of  Texas,  and  the  cer- 
tificate of  acknowledgment  annexed  purporting  to  be  signed 

by  a  notary  public  of county,  Texas ;  but  there  was 

no  evidence  annexed  that  the  person  who  took  the  acknowl- 
edgment was  a  notary,  or  that  his  signature  was  genuine, 
or  that  the  deed  was  executed  or  acknowledged  according 
to  the  laws  of  Texas.  8.  A  quit-claim  deed  from  plaintiff 
to  one  Kasson,  of  lots  8  and  12,  executed  September  2, 1852, 
and  recorded  the  next  day.  4.  A  deposition  of  said  Kasson, 
in  which  he  stated  that  he  never  owned  or  claimed  said  lots 
or  any  part  thereof;  that  if  any  deed  purporting  to  convey 
either  of  them  to  him  was  ever  executed,  it  was  without  his 
knowledge,  and  was  never  delivered  to  or  accepted  by  him. 
In  reply  to  the  question  whether  on  the  80th  of  October, 
1866,  in  the  presence  of  certain  specified  persons  as  wit- 
nesses, he  executed  a  written  release  to  defendant  of  any 
claim  he  might  be  supposed  to  have  against  the  latter  by 
reason  of  the  supposed  conveyance  to  witness  of  said  lots, 
he  answered,  "  I  cannot  say  definitely  from  recollection ;  I 
think  I  did ;  I  executed  some  instrument,  but  its  exact  con- 
tents I  cannot  remember,"  The  plaintiff,  as  a  witness  for 
himself,  testified  as  follows :  ^'  I  executed  the  deed  to  Kasson, 
which  has  been  read  in  evidence.  It  was  never  delivered 
by  me  to  Kasson,  or  to  any  other  person  for  him.    It  never 
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passed  out  of  my  possession,  except  when  I  left  it  for  record. 
I  received  it  fixnn  tiie  register's  office  when  it  was  recorded, 
and  have  ever  since  had,  and  now  have  it  in  my  possession. 
I  executed  it  to  enable  me  to  bring  actions  of  ejectment  in 
Easson's  name  in  the  United  States  court,  against  squatters 
on  the  premises.  Kasson  lived  in  the  state  of  Kew  York; 
he  did  not  know  of  the  execution  of  the  deed.'*  5.  A  deed 
of  said  two  lots  from  E^on  to  plaintiff,  made  and  duly 
recorded  in  1862.  6.  A  deed  of  said  two  lots  from  defend- 
ant  to  Silkman  and  Perkins,  dated  May  1, 1856,  the  consid- 
eration named  therein  being  $2,000.  7.  Depositions  of  said 
Silkman  and  one  Field,  tending  to  show  that  Silkman  and 
Perkins  and  their  grantees  went  into  and  retained  possession 
of  said  lots  under  said  deed.  8.  An  instrument  in  writing, 
dated  October  80, 1866,  purporting  to  be  executed  by  Kas- 
son under  his  hand  and  seal  to  defendant,  and  to  be  wit- 
nessed by  two  subscribing  witnesses,  but  which  "  contained 
no  certificate  or  proof  of  acknowledgment  by  Kasson,  and 
had  no  TJ.  8.  revenue  stamp  annexed  thereto."  After  recit- 
ing the  conveyance  from  plaintiff  to  Kasson,  and  that  the 
same  was  without  consideration,  and  was  never  delivered, 
this  instrument  purported  to  release  defendant  from  all 
claim  on  account  of  the  matter,  and  to  acknowledge  the 
receipt  in  full  of  all  claims  of  Kasson  against  him  for  the 
same.  All  this  evidence,  except  that  numbered  3,  was 
offered  by  the  plidntiff,  and  was  received  against  defendant's 
objections.  The  defendant  then  offered  in  evidence  a  power 
of  attorney  from  Kasson  to  plaintiff,  executed  May  26th, 
1851,  empowering  plaintiff  to  sell  certain  lots  in  the  city  of 
Milwaukee,  including  said  lots  8  and  12,  but  the  evidence 
was  rejected. 

The  court  instructed  the  jury,  in  substance,  that  if  the 
first  demand  for  the  stock  was  made  within  six  years  before 
this  action  was  commenced,  plaintiff  was  entitled  to  dam- 
ages equal  to  the  value  of  tiie  stook  at  the  tiime  of  the  first 
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demand,  with  interest;  that  defendant  was  entitled  to  only 
nominal  damages  for  the  breach  of  the  covenant  against 
incumbrances ;  that  if  the  deed  from  plaintiff  to  Kasson  was 
never  delivered,  it  conveyed  no  title ;  that  putting  the  deed 
on  record  without  the  knowledge  or  consent  of  Kasson  did  not 
constitute  a  delivery;  that  if  said  lots  8  and  12  were  subse- 
quently re-deeded  by  Kasson  to  the  plaintiff,  and  the  defend- 
ant or  his  grantees  were  not  kept  out  of  possession  by 
reason  of  said  deed  to  Kasson  being  on  record,  and  all 
claims  for  damages  on  the  part  of  Kasson  against  defendant 
and  his  grantees  had  been  released,  defendant  was  only 
entitled  to  nominal  damages  on  his  counter-claim  by  reason 
of  said  deed  being  on  record. 

Verdict  for  the  plaintiff,  for  $816.38;  new  trial  denied; 
and  judgment  upon  the  verdict;  from  which  the  defendant 
appealed. 

WeUs  ^  JBriffhaMj  for  the  appellant,  argued  the  several 
objections  to  the  rulings  of  the  court  which  are  referred  to 
in  the  opinion  below.  To  the  point  that  plaintiff  was 
estopped  by  the  record  of  his  deed  to  Kasson  from  denying, 
against  defendant's  counter-claim,  that  he  liad  conveyed  the 
titie,  they  cited  HaU  v.  White,  8  Carr.  ft  P.,  186;  Presb. 
Cong.  V.'  WilUamSy  9  Wend.,  148 ;  DivoU  v  Leadbettery  4  Pick., 
220 ;  Doe  v.  Lambli/y  2  Esp.,  685 ;  Price  v  Harwoody  8  Camp., 
109;  1  C.  and  H.'s  Notes,  p.  872,  n.  225;  2  id,  p.  205,  n. 
192,  and  cases  there  cited.  At  fe.rthest,  the  plaintiff  should 
only  have  been  allowed  to  make  such  proof  on  terms  saving 
defendant  from  all  costs  incurred  in  making  tiie  counter-claim 
and  defense  on  that  ground.  Counsel  also  contended  that 
the  court  erred  in  admitting  the  release  by  Kasson  to  defend- 
ant, because  it  was  void  for  want  of  a  stamp ;  because  it  was 
not  acknowledged  so  as  to  be  read  in  evidence  without 
proof  of  its  execntion,  and  there  was  no  sufficient  proof; 
and  because  it  had  not  been  pleaded.  Graham's  Pr„  .294; 
8  Cow.^  76 ;  7  Johns.,  194. 
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William  F.  Vilas^  for  respondent,  to  the  point  that  plaintiff 
was  not  estopped  from  showing  that  his  deed  to  Easson  was 
invalid,  argued  that  there  was  no  estoppel  by  deed,  because 
there  tods  no  deedy  and  because  such  estof^els  exist  between 
parties  and  privies  only,  and  must  be  mutual  ( Wilkme  v. 
DmgUy,  29  Me.,  78 ;  GampbeU  v.  HaU,  16  K  T.,  676 ;  Inkab- 
itants  of  Worcester  v.  Grem^  2  Pick.,  425;  Wood  v.  DaviSy 
7  Cranch,  271 ;  Paynes  jo.  ColeSy  1  Munf.,  878 ;  Turpm  v. 
ThomaSy  2  Hen.  k  Mun.,  189) ;  nor  was  there  any  estop- 
pel in  paiSj  because  such  must  be  mutual,  and  the  acts  or 
admissions  relied  on  must  have  been  intended  to  influence, 
and  must  have  influenced,  the  party  setting  them  up,  to  his 
injury.  WeUand  Canal  Co.  v.  Hathaway,  8  Wend.,  480; 
Cluie  V.  Jones,  28  N.  Y.,  280 ;  Green  v.  Russell,  5  Hill,  188. 
2.  To  the  point  that  Newhall's  testimony  was  properly 
received,  counsel  cited  Dana  v.  Fiedler,  1  E.  D.  Smith,  468 ; 
JBelden  v.Nicolay,  4  id.,  14* 

Painb  J.  There  was  no  error  in  admitting  the  evidence 
of  Kewhall  to  prove  the  value  of  the  stock.  Statements  as 
to  value  are  always  more  or  less  matter  of  opinion,  except 
perhaps  in  questions  concerning  a  market  value.  But  this 
is  one  of 'the  established  exceptions  to  the  rule  prohibiting 
witnesses  from  giving  their  (pinions.  The  value  of  pro- 
perty cannot  be  satisfactorily  proved  in  any  other  way.  We 
think  the  witness  showed  sufficient  acquaintance  with  the 
property,  to  admit  his  statements  as  to  its  value.  He  was 
"  in  the  road,"  as  he  expressed  it,  and  he  dealt  extensively 
in  the  stock  during  the  summer  of  1856.  The  inquiry 
related  to  the  value  of  the  stock  on  the  22d  of  June,  1856, 
and  this  was  bringing  the  knowledge  of  the  witness  as  near 
to  the  exact  time  as  was  practicable.  It  was  entirely  similar 
in  its  character  to  the  evidence  offered  by  the  defendant  on 
the  same  subject    The  defendant  himself  testified  to  the 
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value  on  the  Sd  of  May,  more  than  a  month  and  a  half 
before  the  time  in  question.  It  would  probably  be  found 
that  in  a  great  m%jority  of  cases  where  witnesses  are 
allowed  to  give  their  opinions  as  to  the  value  of  property  at 
a  particular  time,  they  would  not  be  able  to  show  a  knowl- 
edge derived  from  dealings  at  that  time,  but  would  base 
their  opinions  upon  transactions  occurring  at  about  the 
time,  before  and  after. 

Nor  was  the  plaintiff  estopped  firom  denying  the  validity 
of  his  deed  to  Kasson.  Concede  that  it  was  a  fraud  upon 
the  law  for  the  plaintiff  to  execute  that  deed  and  put  it  upon 
record  for  the  purpose  of  brin^g  suits  in  the  United  States 
court,  in  Kasson's  name :  yet  if  the  deed  was  in  fact  a  nul- 
lity for  want  of  delivery,  and  if  the  defendant  got  a  good 
title,  notwithstanding  that  deed,  then  the  fact  that  the  plain- 
tiff had  formerly  perpetrated  a  fraud  upon  the  law,  is  not  a 
sufficient  reason  why  the  defendant  should  not  pay  for  his 
land.  Suppose  A  sells  to  B  some  article  of  personal  pro- 
perty, for  which  B  gives  his  note.  In  an  action  on  the  note, 
B  could  not  defend  by  proving  that  at  some  former  time  an 
officer  had  gone  to  A  with  an  execution,  and  was  about  to 
levy  on  the  property,  and  that  A  had  told  him  that  he  was 
not  the  owner  of  it.  The  fact  that  A  had  perpetrated  a 
fraud  on  the  officer,  would  have  no  bearing  upon  the  ques- 
tion whether  B  ought  to  pay  his  note,  because  B  would  not 
have  been  affected  by  it.  So  here  the  defendant  has  not 
been  affected  by  the  execution  and  recording  of  the  Kasson 
deed.  He  did  not  act  upon  it,  and  did  not  know  of  its 
existence,  as  appears  from  his  supplemental  answer,  until 
after  he  bad  determined  to  defend  against  this  action,  and 
had  served  his  answer.  But  his  counsel  claims  an  estoppel 
by  reason  of  the  fact  that  after  discovering  the  Kasson  deed, 
the  defendant,  relying  on  it,  amended  his  answer  and  set  up 
a  failure  of  title.    And  he  relies  upon  the  following  cases : 
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HaU  et  ux.  v.  White,  8  Carr.  &  Payne,  242;  Church  v. 
WUliams,  9  Wend.,  148;  DivoU  v.  Leadbetter,  4  Pick.,  220; 
Doe  ex  dem.  Eyre  v.  Lambly,  2  Esp.,  635 ;  and  Prke  v:  Ear- 
fooody  3  Campb.,  109.  But  in  all  tiiose  cases  the  statement 
which  was  held  to  create  the  estoppel  was  a  personal  com- 
munication made  by  the  party  estopped  to  the  other  party, 
on  a  direct  applici^on  by  the  latter  for  information  by 
which  to  regulate  his  own  conduct  in  tiie  matter.  Here 
nothing  of  that  kind  existed.  The  defendant  did  not  deter- 
mine  to  defend  this  action  at  all  on  the  faith  of  the  Kasson 
deed ;  because,  as  already  stated,  he  had  served  an  answer 
before  he  learned  of  that  But  even  if  he  had,  the  record 
of  that  deed  was  not  such  a  fiEict  that  he  had  a  right  to  treat 
it  as  a  personal  communication  made  by  the  plaintiff  to  him 
upon  the  subject,  for  the  purpose  of  enabling  him  to  deter- 
mine whether  or  not  to  defend  the  action.  If  he  had 
applied  to  the  pUdntiff  for  information  on  the  subject,  and 
the  plaintiff  had  told  him  that  the  title  was  in  Easson  by 
virtue  of  that  deed,  it  would  have  beeti  more  nearly  like  the 
cases  cited.  But  the  record  of  the  deed  might  have  been 
explained  in  various  ways.  Easson  might  have  re-deeded 
to  the  plaintiff,  and  that  deed  not  been  recorded,  and  yet 
the  defendant  would  have  had  as  good  a  right  to  rely  on  it 
as  an  estoppel  in  that  case  as  in  this. 

Suppose  a  man  conveys  land  with  a  covenant  against 
incumbrances.  The  purchaser  afterwards  finds  the  record 
of  a  mortgage  and  no  release.  Could  he,  relying  on  that 
alone,  pay  the  amount  of  the  mortgage  to  the  mortgagee, 
and  bring  an  action  on  the  covenant,  and  estop  his  vendor 
from  showing  that  the  raottgage  had  been  paid  and  released, 
though  the  release  was  not  recorded?  Clearly  not  And 
the  reason  is,  that  he  would  have  no  right  to  act  upon  the 
mere  record  in  such  a  matter,  as  he  would  upon  a  direct 
Vol.  XTOT.— 4. 
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statement  by  his  vendor  that  the  mortgage  was  a  valid  out- 
standing mortgage. 

In  the  remarks  above  made,  distinguishing  this  from  the 
cases  cited,  I  have  assumed  that  in  the  case  in  9  Wend.^ 
147,  the  statements  relied  on  as  creating  the  estoppel  were 
made  before  the  action  was  commenced.  The  case  says 
they  were  made  at  the  time  of  serving  the  declaration.  But 
if  they  were  made  after  the  service,  and  the  plaintiff  had 
commenced  the  action  before  those  statements,  and  without 
being  influenced  by  them,  I  do  not  think  the  case  can  be 
sustained  upon  principle. 

There  are  other  reasons  which,  I  think,  distinguish  some 
of  those  cases  from  this,  but  it  is  not  necessary  to  comment 
on  them  further. 

Under  our  statute,  the  costs  in  actions  at  law  follow  the 
recovery.  And  there  would  be  no  way  in  which  the  plain- 
tiff could  be  denied  the  costs  of  the  action,  without  holding 
that  he  was  estopped  from  denying  this  defense  at  all.  But 
here  there  seems  no  reason  to  make  any  distinction  between 
the  question  of  costs  and  the  merits  of  the  defense ;  because 
the  defendant  did  not  decide  to  defend  the  action  by  reason 
of  tHis  deed. 

The  release  from  Kasson  seems  to  have  been  immaterial. 
The  plaintiff  swore  that  he  never  delivered  the  deed  to  Kas- 
son,  and  Easson  swore  so  too,  and  that  he  never  accepted 
it,  and  had  no  knowledge  of  it.  There  was  no  evidence  to 
the  contrary.  And  upon  this  evidence  the  jury  could  not 
have  found  that  Kasson  acquired  any  title  by  that  deed. 
He  therefore  had  nothing  to  release.  And  whether  the 
release  offered  was  executed  in  such  manner  as  to  have 
made  it  admissible,  provided  it  had  been  material,  it  is 
unnecessary  to  determine.  A  judgment  will  not  be  reversed 
for  the  erroneous  admission  of  immaterial  evidence,  unless 
the  court  can  see  that  the  rights  of  the  party  were  probably 
prejudiced  by  it 
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Nor  was  there  error  in  excluding  the  power  of  attorney 
from  Easson  and  wife  to  Noontm,  anthorising  him,  among 
other  things,  to  sell  and  convey  these  lots,  K  that  power 
of  attorney  had  been  executed  after  the  date  of  the  deed 
from  Noonan  to  Easson,  it  would  clearly  have  been  admissi- 
ble as  tending  to  show  tiiat  Easson  claimed  under  that  deed. 
But  the  date  of  this  power  of  attorney  was  May  26,  1851, 
and  the  plaintiff's  deed  to  Kasson  was  not  made  till  1852. 
Counsel  conceded  on  the  argument  that  this  power  of 
attorney  had  no  tendency  to  show  that  Easson  claimed  under 
that  deed,  but  held  that  it  should  have  been  admitted 
because  it  contradicted  Easson  in  his  general  statement  that 
he  never  claimed  title  to  those  lots.  He  made  that  state- 
ment in  answer  to  questions  whether  he  claimed  under  the 
deed  from  Noonan.  That  was  all  that  was  material.  K  he 
had  formerly  owned  them  before  Noonan  acquired  title,  that 
was  immaterial,  and  he  could  not  be  contradicted  as  to 
immaterial  matters. 

Nor  had  this  instrument  any  tendency  to  prove  that 
Noonan  was  Easson's  agent  for  the  purpose  of  accepting  a 
delivery  of  the  deed  from  himself,  and  thus  give  it  validity. 
It  assumed  that  the  title  was  in  Easson  at  the  time  of  its 
date,  and  gave  Noonan  authority  to  convey  it  for  him.  But 
the  theory  that  Noonan  was  Easson's  agent  afterwards  to 
accept  a  conveyance  of  these  very  lots  to  Easson  from 
Noonany  assumes  that  Noonan  had  acquired  the  title,  an 
assumption  directly  repugnant  to  the  power  of  attorney,  and 
which  it  had  no  tendency  to  show.J 

Neither  was  there  any  error  in  proving  that  the  defendant 
had  conveyed  to  Silkman,  and  introducing  the  evidence  in 
regard  to  the  possession  of  the  defendant  and  his  grantees. 
If  he  acquired  possession  by  the  conveyance  from  the 
plaintiff,  he  would  be  bound  to  show  an  eviction  by  para- 
mount title,  in  order  to  get  more  than  nominal  damages  for 
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breach  of  the  covenant  This  evidence  v^as  therefore 
proper  on  the  question  of  damages  in  any  event;  and  the 
plaintiff  was  not  bound  to  plead  those  &cts  in  order  to 
admit  them  for  that  purpose. 

We  think  there  was  no  error  in  the  trial,  and  that  the 
judgment  must  be  affirmed,  with  costs. 

£y  the  Court. — Ordered  accordingly. 


Tatlob  vs.  Wilkinson. 


JuBTios'fl  CoTTKT — CsBTiOKABi. — Lo99  of  juriidktion  by  drfective  entry  of 
adjournment — Effect  of  failw  to  require  eecurity  for  ooete, — ^P&aotici  nr 
Cbbtio&aki — Effect  of  errore  not  epeeificaUy  MeeiffaotL 

1.  A  Justice's  court  held  not  to  haye  lost  Jurisdiction  of  a  cause  by  Tirtue 

of  a  docket  entry  that  it  was  acyoumed  to  a  certain  day  «  at  ten  o'clock 
A.  P.,"  instead  of  *<  A.  M."  If  the  hour  had  been  specified  merely  at 
**ten  o'clock,"  this  would  be  held  to  mean  ten  o'clock  A.  M.        t^v 

2.  A  justice's  Judgment  will  not  be  reyersed  on  certiorari  because  there  is  no 

docket  entry  showing  security  for  costs  filed,  although  an  order  appeared 
requiring  it  to  be  filed.  A  neglect  to  require  such  security  is  not  a 
Jurisdictional  defect. 
S.  Quaere  (1.)  Whether  the  laat  named  objection  could  be  taken  in  this  court 
on  appeal,  if  not  made  at  the  circuit.  (2.)  Whether  it  could  be  taken 
under  a  general  clause  in  the  petition  for  the  writ,  alleging  <<  other 
errors  and  irregularities." 

APPEAL  from  the  Circuit  Court  for  Sauk  County. 

Wilkinson  brought  suit  against  Taylor  in  a  justice's  court 
in  said  county,  and  recovered  a  judgment  for  $80 ;  and  Tay^ 
lor  sued  out  a  certiorari  to  the  circuit  court,  alleging  that 
after  issue  joined  the  cause  was  adjourned  on  his  motion  to 
the  11th  of  October;  that  the  entry  of  adjournment  in  the 
docket  was,  "  On  motion  of  defendant,  cause  adjourned 
until  October  11th,  1866,  at  10  o'clock  A.  P.,  at  my  office," 
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etc ;  that  said  defendant  did  not  appear  on  that  day,  becanse 
he  did  not  know  to  what  part  of  tiie  day  the  cause  was 
acyonmed ;  and  that  on  the  day  of  the  adjournment  the  jus- 
tice altered  said  docket  so  as  to  make  it  read  '^  10  o'clock 
A.  M./'  etc  The  errors  specifically  assigned  are,  that  there 
was  no  definite  hour  of  the  day  mentioned  in  the  entry  of 
acyoumment,  and  that  the  justice  had  no  right  to  alter  said 
entry ;  and  there  is  added  the  general  assignment  of  "  further 
errors,  irregularities  and  infonnali1|B8  apparent  on  the  fiice 
of  said  proceedings/'  The  certificate  of  the  justice  accom- 
panying his  return  sustained  the  allegations  of  the  plaintiff 
in  error  as  to  tiie  original  docket  entvy  of  the  time  of 
acyoummenty  and  the  change  subsequently  made;  but 
stated  that  he  actually  adjourned  the  cause  to  10  o'dodc 
A.  M.  of  the  day  mentioned,  and  so  announced  orally  at  the 
time.  It  appeared  also  from  the  return,  that  an  order  was 
entered  on  the  docket,  before  the  adjournment,  requiring 
Wilkinson  to  file  security  for  the  costs  on  or  before  the  day 
to  which  the  cause  was  adjourned ;  but  it  did  not  appear 
either  that  Wilkinson  was  a  non-rerident,  or  that  he  actually 
filed  such  security. 

The  circuit  court  afiirmed  the  judgment  of  the  justice; 
and  Tayhr  appealed. 

W.  jET.  Chrkj  for  appellant,  to  the  point  that  the  justice 
lost  jurisdiction  by  reason  of  the  defective  entry,  cited  Rob* 
eris  v.Warrerif  8  Wis.,  786;  Brown  v.  Kellogg^  17  id.,  476. 
To  the  point  that  he  had  no  authority  to  change  the  entry 
Bubsequently,  he  cited  Mahr  v.  Young,  18  Wis.,  686.  8.  The 
plaintiff  below  having  fisdled  to  furnish  security  for  costs, 
the  case  should  have  been  dismissed.  R.  S.,  chap.  120,  sec 
12.  '  The  statute  is  not  directory  merely,  but  mandatory; 
and  the  rendering  of  the  judgment  was  an  error,  for  which 
it  will  be  reversed.  Qmrad  v.  ColCy  16  Wis.,  546 ;  Gombs  v. 
Dunlap,  19  id.,  691-5;  1  Scam.,  162;  1  Hill,  612, 130;  17 
Wend.,  617. 
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N.  W.  Wheeler  and  0.  0.  Remmgion^  for  respondent,  con- 
tended that  the  provision  of  statute  in  reference  to  the  jus- 
tice's entry  of  the  time  and  place  of  adjournment  is  merely 
directory,  citing  HaU  v.  Tuttlcj  6  Hill,  89;  Sibley  v.  Howard^ 
SDenio,  72;  Walrod  v.  Shuler^  2  K  Y.,  184;  Warner  v. 
Harty  6  Wis.,  464;  Bac(m  v.  Bassetty  19  id.,  46.  2.  That  in 
any  event,  the  justice  rightfully  amended  the  docket  Bacon 
V.  Bassetij  supra.  8.  That  the  adjournment  to  a  certain  doj/ 
at  10  o'clock,  would  in  ktw,  be  an  adjournment  to  10  o'clock 
in  the  day  time. 

Painb,  J.  We  think  it  would  be  carrying  the  doctrine 
of  Roberts  v.  Warren^  8  Wis.,  786,  and  Brovm  v,  Kellogg^  17 
id.,  476,  one  step  too  far,  to  hold  that  the  justice  lost  juris- 
diction by  the  clerical  mistake  of  writing  the  letter  P  instead 
of  M,  We  hold  so  upon  the  ground  that  if  the  A.  P.  were 
stricken  out  entirely,  the  time  of  the  adjournment  is  desig- 
nated with  sufficient  certainty.  It  would  then  have  stood : 
^  Cause  adjourned  until  October  11, 1866,  at  10  o'clock,"  etc. 
This  should  be  construed  at  10  o'clock  in  the  day  time,  and 
not  10  o'clock  at  night,  an  hour  which  every  body  knows  is 
never  designated  as  the  time  at  which  to  commence  the  trial 
of  a  suit. 

Nor  should  the  judgment  of  the  justice  be  reversed  be- 
cause there  is  no  entry  on  the  docket  showing  that  security 
for  costs  was  filed,  although  an  order  appeared  that  it  should 
be  filed.  There  is  nothing  in  the  record  to  show  that  the 
plaintiff  was  a  non-resident ;  but  even  if  he  was,  the  neglect 
to  require  security  for  costs  is  not  jurisdictional.  Conrad  v. 
Ooky  15  Wis.,  546.  And  a  common  law  certiorari  will  only 
reach  jurisdictional  defects,  such  as  arise  either  from  an 
entire  want  of  jurisdiction,  or  an  excess  of  jurisdiction. 
Stokes  V.  Knarry  11  Wis.,  889.  Here  there  was  no  want  of 
Jurisdiction,  and  no  excess  of  jurisdiction ;  and  consequently 
the  objection  cannot  be  reached  by  this  writ 
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It  is  very  doubtfttl,  also,  whether  this  question  ought  to 
be  considered  in  this  court,  as  it  is  not  specifically  assigned 
as  error  in  the  plaintiff's  petition;  and  it  was  stated  by 
counsel  that  no  such  question  was  r^ed  in  the  circuit  court 
It  is  true  that  the  petition,  after  specially  asrigning  several 
e^ors,  contains  the  general  clause  usual  at  the  end  of  all 
assignments,  that  there  were  other  errors^  irregularities,'  etc 
But  it  has  been  held,  in  some  cases,  that  this  would  be 
insufficient  to  enable  the  party  to  make  any  substantial 
objection  not  specifically  assigned  as  error.  Certainly  it 
would  seem  that  such  new  question  ought  not  to  be  raised 
for  the  first  time  in  the  appellate  court 

But,  as  in  this  case  we  are  satisfied  that  the  objection  is 
not  such  a  one  as  could  be  reached  by  common  law  certiorari^ 
we  shall  not  pass  upon  the  question  of  practice. 

By  the  OmrL — The  judgment  of  the  circuit  court  is 
affirmed,  with  costs. 


ScHiJMAKBB  vs.  HoBVBLBR,  impleaded  with  others. 

BsTOPPBL — In  favor  of  A,,  9«tvpby  B.,  allowed  m  proUetion  of  A,*»  mtere$U 
Amkiidmjint — OfcomplairU,  to  conform  it  to  facts  proven, 

1.  Pefmdftnt,  haying  a  tax  title  to  land  on  whioh  plaintiff  had  a  mortgagei 

entered  into  and  retained  possession  after  agreeing  with  the  mortgagor's 
widow  (who  was  entitled  to  possession  by  his  will,)  to  accept  possession 
f^om  her,  and  to  pay  the  mortgage,  and  by  his  words  and  acts  induced  her 
to  soppose  that  he  held  under  her,  ontil  the  three  years'  limitation  had 
expired.  Hcldf  thai  he  was  eetopped  as  against  the  widow  from  denying 
that  he  held  possession  under  her. 

2.  This  estoppel  might  be  set  up  by  the  plaintiff  in  an  action  to  foreclose  the 

mortgage,  where  that  was  the  only  way  in  which  the  widow's  interest 
could  be  protected,  the  mortgage  debt  being  payable  out  of  personal 
property  bequeathed  to  her,  if  not  made  out  of  the  land. 
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8.  The  oompUiat  setting  up  a  different  ground  of  estoppel  (against  an  antioi- 
pated  defense)  from  that  proTen,  it  was  not  error  to  allow  an  amend-* 
ment  at  the  trial,  making  it  oonform  to  the  facts,  especially  where  the 
estoppel  might  haye  been  proTen  without  haying  been  alleged. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

Action  commenced  in  1866,  to  foreclose  a  mortgage  on 
real  property  in  the  city  of  Madison.  The  complaint 
averred  the  following  facts:  1.  That  Paul  Berg  and  his 
wife  Adelaide,  May  28, 1860,  mortgaged  the  premises  in 
question  to  one  Kemerling,  to  secure  a  note  to  him  of  same 
date  for  $140  and  interest;  and  the  mortgage  was  duly 
recorded  about  that  time.  2.  That  on  the  6th  of  July,  1861, 
they  executed  a  second  mortgage,  of  the  same  premises,  to 
the  plaintiff,  to  secure  a  note  to  him  of  that  date,  for  $150, 
with  interest  at  10  per  cent.,  payable  four  years  after  date, 
which  mortgage  was  duly  recorded  in  February,  1863,  and  is 
the  one  in  suit,  the  whole  amount  of  principal  and  interest 
remainihg  impaid.  3.  That  said  Paul  afterwards  died, 
having,  by  his  last  will,  devised  and  bequeathed  all  his  real 
estate  and  personal  property  to  said  Adelaide  during  her 
life ;  but  with  authority  to  said  Adelaide  to  sell  and  dispose 
of  the  same  as  her  own,  if  she  should  remain  unmarried  ten 
years  after  his  death.  4.  That  in  the  spring  of  1863,  defend- 
ant purchased  the  Kemerling  mortgage,  and  that  on  the 
Ist  of  July,  1863  (said  Paul  Berg  being  then  dead,  and  his 
will  duly  admitted  to  probate),  Adelaide  Berg  gave  up  pos- 
session of  the  premises  to  defendant,  who  immediately  took 
possession  thereof  as  assignee  of  the  Kemerling  mortgage,  and 
has  ever  since  received  the  rents  and  profits  thereot  5.  That 
in  September,  1859,  the  premises  were  sold  as  for  the  non- 
payment of  the  taxes  of  1858,  and  in  December,  1862,  a  tax 
deed  of  the  land  was  issued,  and  recorded  the  next  day;  and  . 
the  grantee  therein,  about  Ist  of  May,  1863,  quit-claimed 
the  premises  to  defendant,  who  bought  the  same  to  preserve 
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the  lien  of  his  Kemerling  mortgage.  6.  That  said  tax  sale  and 
tax  deed  were  void  for  irregularities  in  the  tax  proceedings, 
viz:  that  no  warrant  for  the  collection  of  the  taxes  for  that 
year  had  been  issued,  nor  had  the  land  been  returned  as 
delinquent,  nor  had  any  notice  of  the  sale  been  posted  up  as 
required  by  law.  7.  That  said  Adelaide  was  about  to  bring 
an  action  to  annul  the  deed  and  recover  possession  of  the 
property,  before  the  expiration  of  three  years  from  the 
recording  of  the  deed,  and  so  informed  defendant,  who 
thereupon  assured  her  that  the  mortgage  here  in  suit  should 
not  be  prejudiced  by  said  tax  deed,  and  if  she  would  not 
bring  such  action  said  mortgage  should  remain  a  lien,  and 
he  would  pay  the  mortage  debt;  and  the  plaintiff  was  also 
about  to  biing  an  action  during  said  three  years  to  set  aside 
said  tax  deed,  and  had  employed  attorneys  for  that  purpose, 
whereupon  defendant  made  the  same  promise  to  him ;  and 
in  consideration  of,  and  reliance  upon,  said  promises,  said 
Adelaide  and  the  plaintiff  forebore  to  bring  such  actions 
before  the  three  years  expired.  8.  That  before  commencing 
this  action,  plaintiff  caused  to  be  tendered  to  defendant  the 
full  amount  due  on  the  Kemerling  mortgage,  and  also  what 
he  bad  paid  for  said  tax  claim,  with  interest,  and  also  the 
amount  paid  by  defendant  for  taxes  on  said  property,  after 
deducting  from  said  sums  the  fSEur  rents  and  profits  thereof 
eiyoyed  by  defendant  during  his  sidd  possession.  9.  That 
said  rents  and  profits  have  amounted  to  $200,  or  more. 
Judgment  is  therefore  demanded  that  defendant  pay 
plaintiff  the  amount  due  on  his  mortgage,  and  the  costs  of 
this  action ;  or  that  the  mortgaged  property  be  sold,  etc.,  and 
out  of  the  proceeds  of  the  sale  there  be  paid  defendant  the 
amount  due  him  on  the  Kemerling  mortgage,  less  the  rents 
and  profits,  and  also  the  amount  paid  by  him  for  tax  title 
and  taxes,  and  that  from  the  residue  of  the  proceeds  plain- 
tiff be  pidd  his  mortgage  debt  and  costs  of  this  action ;  and 
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that  defendants,  etc^  maj  be  fc^eclosed,  etc ;  and  for  general 
felief. 

The  answer  avers  that  defendant  took  possession  about  the 
time  stated  in  the  complaint,  and  has  ever  since  retained 
possession,  under  his  tax  deed;  and  sets  up  the  bar  of  the 
statute  agidnst  the  plaintiff's  allegations  of  irregularity  in 
the  tax  proceedings.  It  also  claims  a  lien  upon  the  land  for 
$405,  spent  in  improvements,  in  case  the  tax  deed  should  be 
avoided. 

On  the  trial,  Adelaide  Berg  testified  that  she  saw  defend- 
ant in  November,  1863 ;  he  was  then  occupying  the  house 
on  the  premises ;  he  said  something  to  her  about  occupying 
the  premises;  she  said  he  could  have  the  house,  but  she 
could  give  him  no  deed;  he  said  he  would  pay  Sckumaker'3 
mortgage ;  she  told  him  he  could  stay  in  the  house  as  long 
as  he  chose,  if  he  would  pay  the  debts  "hanging  over  it;" 
and  in  that  case  she  would  "have  nothing  more  to  do  with 
it"  This  evidence  was  received  against  defendant's  objec- 
tion. On  cross-examination,  the  witness  said  that  "the  par- 
ticular talk  about  debts  was  the  mortgage  to  plaintiff^  a 
mortgage  to  Eemerling,  and  fifty  dollars  taxes ; "  that  she 
came  to  Madison  at  that  time  to  have  writings  drawn ;  that 
she  did  not  have  them  drawn,  because  she  was  informed 
that  she  could  not  do  so  until  ten  years  after  the  death  of 
her  husband;  that  she  thereupon  promised  to  deed  the 
premises  to  defendant  as  soon  as  she  had  authority  to  do  so, 
and  he  agreed  to  pay  the  mortgages  before  he  got  a  deed. 
She  further  said  that  she  "  did  not  know  whether  she  saw 
Sbeveler  at  Cross  Pltdns."  The  plaintiff  testified  in  his  own 
behalf:  "About  three  years  ago  Hoeveler  told  me  about  the 
oonversation  with  Mrs.  Berg;  he  wanted  to  buy  my  mort- 
gage, and  wanted  me  to  throw  off  something ;  said  he  would 
take  the  house  if  he  could  make  a  bargain  with  me ;  said 
he  would  pay  the  mortgage  without  interest    I  agreed  to  it 


Digitized  by 


Google 


SEPTEMBER  TERM,  1867.  47 

Sohumaker  ts.  Ho«Teler,  implMMled  with  others. 

He  has  not  paid  me.''  On  cross-examination,  he  said: 
^Hoeoder  told  me  he  had  agreed  ¥dth  Mrs,  Berg  that  he 
should  have  the  property  if  he  would  make  it  right  with  me* 
I  saw  him  about  three  weeks  afterwards,  and  he  said  he  would 
only  pay  me  $100.  I  agreed  to  take  $150.  He  wanted  to 
buy  it,  and  not  pay  it ;  said  he  would  come  some  day  and  fix 
it  About  three  months  after  that  he  told  my  wife,  and  two 
years  after  he  told  me,  that  he  would  only  give  $100/' 
The  plaintiff  then  introduced  evidence,  which  was  received 
against  defendant's  objection^  to  show  irregularities  in  the 
tax  proceedings  on  which  defendant's  tax  title  was  based. 

The  defendant  Hoeveler  testified  in  his  own  behalf,  that 
he  took  possession  of  the  premises  in  October,  1863,  about 
half  a  year  after  he  got  the  tax  deed ;  that  he  owned  the 
first  (Eemerling)  mortgage  when  he  went  in;  that  he  took 
possession  under  the  tax  deed,  and  had  occupied  since  under 
that  deed,  and  not  under  any  other  claim;  that  about  a 
month  after  he  entered,  he  saw  Mrs.  Berg  at  the  premises; 
he  told  her  then  he  would  try  to  buy  the  Kemerling  mort- 
gage ;  she  thought  the  land  was  worth  more  than  the  incum- 
brances, and  he  told  her  he  thought  it  was  not;  there  waa 
no  conversation  about  her  giving  a  deed  after  ten  years,  nor 
anything  said  about  his  paying  the  second  mortgage.  ^^  I 
went  to  the  plaintiff  to  buy  his  mortgage,  and  offered  him 
$100 ;  he  said  before  he  would  take  that  he  would  lose  the 
whole ;  I  told  him  that  I  had  the  tax  deed ;  that  was  all  thsA 
was  said  at  the  time,  and  I  have  never  spoken  to  him  since." 
The  witness  also  testified:  ^^I  had  a  conversation  (with 
Mrs.  Berg,)  that  I  was  willing  to  buy  the  premises  if  she 
could  give  a  good  deed.  We  went  to  see  if  she  could  give 
a  good  deed,  and  she  could  not ;  the  conversation  was,  if  she 
could  give  me  a  good  deed,  I  was  willing  to  pay  all  incum« 
brances.  This  was  before  I  was  in  possession,  and  about 
half  a  year  before  I  bought  the  tax  deed."  On  cross-exam* 
ination,  he  testified :    ^^I  think  I  had  a  conversation  with 
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Mrs.  Berg,  at  Cross  Plidns,  about  half  a  year  before  I  got 
tiiie  tax  title.  I  said  I  would  take  the  property  and  pay  all 
incumbrances,  and  Mrs.  Berg  agreed  to  let  me  have  it  Mrs. 
Berg  came  up  (to  Madison)  and  spoke  to  me  and  Mr.  Pfiiff 
and  Pickarts,  and  they  said  she  could  not  make  a  deed  for 
ten  years.  I  did  not  bargain  for  the  mortgage  before  I  got 
the  tax  deed."  Question :  "Did  you  not  tell  Mr.  Lamb,  in 
his  house  last  spring,  that  you  got  the  tax  deed  to  save  the 
mortgage  you  got  of  Kemerling?*'  Answer:  "I  dpn*t 
know  whether  I  said  so  or  not"  On  bis  direct  examination 
resumed,  he  said :  "I  never  agreed  at  any  lime  to  buy  the 
property  of  Mrs.  Berg;  I  gave  it  up  after  I  found  she  could 
not  give  the  deed.  The  first  talk  with  her  was  at  Cross 
Plains."  Mrs.  Berg,  recalled  for  the  plaintiff,  testified :  "I 
saw  him  ( defendant)  at  Cross  Plains,  as  he  talks ;  there  was 
something  said  then  about  his  taking  or  buying  the  house ; 
this  was  two  years  before  I  spoke  to  him  on  the  premises ; 
saw  him  at  Cross  Plains  last  year.  Don't  know  whether 
we  ever  talked  about  the  place  in  Cross  Plains."  This 
testimony,  and  that  of  Hoeveler  on  his  cross-examination, 
were  received  against  the  objections  of  his  counseL  The 
other  evidence  need  not  be  stated. 

The  plaintiff  thereupon  moved  for  leave  to  amend  his 
complaint,  by  alleging  further,  substantially  as  follows :  that 
defendant,  before  purchasing  his  tax  title  and  the  Eemerling 
mortgage,  or  taking  possession  of  the  premises,  applied  to 
Adelaide  Berg,  at  Cross  Plains,  to  purchase  the  premises ; 
that  thereupon  it  was  agreed  between  them  that  Hoeveler 
might  have  the  premises  for  the  amount  of  the  tax  incum- 
brance upon  them,  and  the  amounts  due  on  the  mortgages 
to  Kemerling  and  plaintiff,  and  Hoeveler  agreed  to  take  the 
property  on  those  terms,  and  pay  off  plaintiff's  mortgage; 
that  no  further  communication  was  had  between  said  par- 
ties  until  Hoeveler  had  purchased  the  tax  title  and  Eemer- 
Ung  mortgage,  and  taken  possession  of  the  premises;  that 
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said  Adelaide  afterwards  went  to  Madison,  and  found  Ho^- 
vder  on  the  premises,  whereupon  he  renewed  his  promise  to 
her,  and  gave  no  intimation  that  he  was,  or  claimed  to  be, 
in  possession,  otherwise  than  in  pursuance  of  said  agree- 
ment at  Cross  Plains ;  that  they  thereupon  went  to  consult 
a  friend,  who  informed  them  that  said  Adelaide  could  not 
make  a  deed  until  her  husband  had  been  dead  ten  years; 
that  thereupon  said  Adelaide  told  said  Hoeveler  that  she 
would  make  a  deed  at  the  end  of  that  time ;  that  Hoeveler 
did  not  express  any  dissent  to  her  at  that  time  or  afterwards, 
but  suffered  her  to  leave  with  the  understanding  that  he 
would  fulfill  his  promise  and  pay  the  plaintiff's  mortgage, 
relying  on  the  title  he  then  had,  and  her  promise  of  a  deed 
at  the  end  of  ten  years ;  that  Hoeveler  never  informed  said 
Adelaide  that  he  would  not  pay  the  plaintiff's  mortgage 
until  after  the  expiration  of  three  years  from  the  recording 
of  said  tax  deed ;  that  soon  after  said  last  mentioned  conver- 
sation, Hoeveler  called  upon  the  plaintiff  and  offered  to  buy 
his  mortgage,  if  he  would  throw  off  the  interest  due,  to 
which  plaintiff  assented,  and  an  agreement  to  that  effect 
was  then  and  there  made  between  said  parties,  which  agree- 
ment Hoeveler  has  failed  to  fulfill,  etc. ;  and  that  since  the 
expiration  of  the  three  years  from  the  recording  of  the 
mortgage,  he  denies  that  it  is  any  lien  upon  the  property, 
etc. 

The  court  found,  irUer  aHia^  the  facts  alleged  in  the  above 
described  amendment  to  be  true,  but  that  those  alleged  in 
the  7th  paragraph  of  of  the  original  complaint  were  not 
proven.  As  to  the  tax  proceedings,  it  found  that  the  war- 
rant was  duly  dgned  by  the  clerk,  and  not  by  the  mayor  of 
the  city ;  that  the  affidavit  of  the  posting  of  notices  of  sale 
only  states  that  the  notices  were  "posted  according  to  law;'' 
and  that  the  delinquent  list  for  that  year  was  not  signed  by 
the  treasurer,  but  the  affidavit  attached  thereto  was  so  signed. 
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It  further  found  that  the  rents  and  profits  of  the  prendseSy 
since  Hoeveler  took  possession,  were  $180 ;  that  the  amount 
paid  for  the  tax  title  was  $50,  the  interest  on  which  would 
be  $13.39;  that  the  taxes  and  insurance  paid  by  him 
amounted  to  $40.97;  that  he  had  made  improvements 
amounting  to  $349 ;  and  that  the  amount  due  on  the  Kern- 
erling  mortgage  was  $205.34,  and  on  the  plaintiff's  mort- 
gage, $218.75.  As  conclusions  of  law,  he  held  that  the 
value  of  the  improvements  and  the  irregularities  in  the  tax 
proceedings  were  immaterial,  in  view  of  the  other  fiujts  found; 
that  the  plaintiff  should  haye  leave  to  amend  his  complaint 
in  accordance  with  his  motion,  to  make  it  accord  with  the 
facts  proven ;  and  that  he  should  have  the  relief  specially 
demanded  in  the  complaint  Judgment  was  rendered 
accordingly;  and  Hoeveler  (having  duly  excepted  to  the 
finding)  appealed. 

Hopkins  ^  FooUy  for  appellant : 

The  plaintiff  claimed  the  right  to  impeach  the  tax  deed 
for  irregularities,  only  on  the  ground  that  defendant,  after 
he  took  possession  and  before  the  three  years  expired,  agreed 
to  pay  this  mortgage  and  not  to  take  advantage  of  the  stat- 
ute, and  this  was  the  only  reason  why  he  did  not  bring  suit 
to  annul  the  tax  deed  before  the  limitation  had  run.  No 
proof  of  such  an  agreement  having  been  offered,  the  court 
should  have  dismissed  the  suit,  and  not  have  allowed  the 
amendment  It  was  not  a  case  of  variance^  but  one  in  which 
the  cause  of  action  was  wholly  unproved.  R.  S.,  chap.  125, 
sec.  35;  17  Barb.,  274;  15  Wis.,  641, 663-4;  QUlin  v.  Hansen, 
1  Duer,  327 ;  JFbgen  v.  Damson^  2  id.,  158.  The  amendment, 
if  allowed  at  all,  should  haye  been  ordered  before  the  testi- 
mony was  admitted.  GUI  v.  Bice,  13  Wis.,  549.  The  allow- 
ance of  it  after  the  case  was  closed,  was  such  an  abuse  of 
discretion  as  should  reverse  the  judgment  2.  The  testi- 
mony does  not  show  any  contract  of  purchase,  or  any  taking 
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possession  after  Ae  contract,  so  as  to  take  it  out  of  the  stat- 
ute of  frauds ;  nor  any  facts  which  constitute  an  estoppel. 
Campbell  v.  Smithy  9  Wis.,  805.  8.  The  pretended  contract 
between  Mrs.  Berg  and  Hoevelerj  made  after  the  latter  had 
taken  possession,  is  void  under  the  statute  of  fraudis,  and  the 
court  erred  in  admitting  evidence  of  it  Fairchild  v.  Rasdally 
9  Wis.,  879.  4.  The  testimony  shows  that  plaintiff  knew, 
more  than  two  years  before  the  limitation  had  run  on  the 
tax  deed,  that  Hoeveler  refused  to  pay  the  mortgage,  and  he 
should  have  commenced  his  suit  before  the  time  expired. 
5.  It  is  clear,  from  ffoeveler's  testimony,  that  whatever  nego- 
tiations he  may  have  had  previously  with  Mrs.  Berg,  he 
abandoned  the  thought  of  purchasing  from  her,  and  actually 
took  and  retained  possession  under  his  tax  deed.  If  the  tax 
title  proves  to  have  been  bad,  he  is  entitied  to  the  value  of 
his  improvements.  Oreen  v.  Dixon j  9  Wis.,  589;  Micklesv. 
miaye,  17 K  Y.,  82;  Hilliard  on  Mort.,  297 ;  4  Kent,  165. 

Spooner  ^  Lamhy  for  respondent,  contended,  that  upon  the 
facts  in  proof,  the  plaintiff  was  entitled  to  a  judgment  pro- 
viding for  the  payment  of  his  mortgage  as  a  first  lien  upon 
the  premises.  What  Hoeveler  paid  to  Kemerling,  and  what 
he  was  obliged  to  pay  on  account  of  the  tax  lien,  was  so 
much  paid  by  him  towards  the  purchase  of  the  property 
under  his  agreement  with  Mrs.  Berg.  The  promise  to  pay 
the  plaintiff's  mortgage  (which  was  the  residue  of  the  pur- 
chase money),  made  in  the  first  instance  to  Mrs.  Berg, 
would  enure  in  equity  to  the  benefit  of  SchumakeVj  even  if 
it  had  not  been  repeated  to  him.  Kimball  v,  Noyes^  17  Wis., 
695.  2.  We  question  the  right  of  one  of  two  mortgagees  to 
buy  in  a  tax  title  and  cut  off  the  lien  of  the  other.  If  the 
first  mortgagee  fias  that  right,  the  second  has  it  also ;  and 
there  would  be  a  race  of  time  between  them.  However  this 
may  be,  the  contract  made  by  Hoeveler  with  Mrs.  Berg 
placed  him  in  such  a  relation  to  her  and  the  holders  of  the 
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mort^geS)  as  to  disable  him  from  buying  in  a  paramount 
title,  especially  as  that  title  was  founded  upon  the  non-pay- 
ment of  taxes  which  he  agreed  to  pay  as  part  of  the  purchase 
money  of  the  property.  8.  As  to  the  amendment  allowed, 
counsel  cited  R  S.,  ch.  125,  sees.  38,  84 ;  6  How.  Pr.  R.,  890 ; 
School  Dist.  V.  Maclom,  4  Wis.,  89;  Ihx  River  VaUey  B.  JR. 
Oo.  V.  Shoyevy  7  id.,  865;  Fisk  v.  Tank,  12  id.,  277;  Bonner 
V.  Home  Ins.  Oo.,  18  id.,  677;  Mead  r.  BagnaU,  15  id.,  166; 
HUchcock  V.  Merrick,  id.,  522 ;  Herrick  v.  Graves,  16  id.,  167 ; 
McBoberts  v.  Steamboat  Henry  Clay,  17  id.,  101 ;  Edson  v. 
Hayden,  18  id.,  627;  Pacquette  v.  Pickness,  19  id.,  219;  Han- 
son  V.  Mtchelson,  id.,  498;  Gill  v.  Bice,  18  id.,  554;  Danehy 
V.  Tyler,  16  How.  Pr.  R.,  899;  Harmx>nyv.  Bingham,  1  Duer, 
209;  Fort  v.  Ghoding,  9  Barb.,  871;  Pratt  v.  Hudson  River 
B.  B.  Co.,  21  K  Y.,  818;  Mc Comber  v.  Granite  Ins.  Co.,  15 
id.,  495;  OatUn  v.  Gunter,  11  id.,  868. 

Painb,  J.  Whatever  may  have  been  the  secret  intentions 
of  the  defendant  as  to  claiming  under  his  tax  title  at  the 
time  he  entered  upon  the  premises,  it  sufficiently  appears 
from  the  evidence  that  Mrs.  Berg  supposed  he  had  entered 
in  pursuance  of  his  understanding  with  her  that  he  was  to 
take  the  property  and  pay  off  the  incumbrances.  It  appears, 
also,  that  he  must  have  been  aware  that  she  was  acting  upon 
this  supposition.  Because  she  came  in  and  went  to  him  for 
the  purpose  of  executing  the  papers,  and  then,  instead  of 
telling  her  that  he  had  abandoned  all  idea  of  carrying  out 
his  promise  to  her,  and  had  bought  a  hostile  title  and  entered 
under  that,  he  went  with  her  to  see  if  she  could  give  a  good 
deed.  And  he  himself  testifies  that  he  only  gave  up  the  idea 
of  buying  of  her  after  he  found  that  she  could  not  give  a 
good  deed.  This  was  sometime  aft;er  he  had  entered,  and 
the  statement  is  to  some  extent  repugnant  to  his  declaration 
,that  he  entered  solely  under  his  tax  title ;  for  it  shows  that 
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at  the  time  he  entered,  he  waa  relying  on,  and  still  intending 
to  carry  out,  his  arrangement  with  Mrs,  Berg.  It  was  en- 
tirely natural  for  her  to  suppose  that  he  had  entered  in  pur- 
suance of  that  arrangement,  and  his  conduct  was  such  as  to 
confirm  that  supposition.  If,  then,  after  he  found  out  that  she 
could  not  give  a  good  deed  until  the  expiration  of  ten  years, 
he  decided  to  abandon  the  idea  of  buying  of  her,  and  to 
rely  on  his  tax  title  in  hostility  to  her  interests,  it  was  incum- 
bent on  him  to  so  inform  her.  But  instead  of  that,  she  tes- 
tifies that  she  told  him  he  could  stay  in  the  house  and  she 
would  give  him  a  deed  as  soon  as  she  could,  and  that  he  still 
promised  to  pay  the  Sehumaker  mortgage.  This  was  a 
direct  assumption  on  her  part  that  he  had  entered  under  her 
authority,  and  that  she  had  the  right  to  dispose  of  the  pos- 
session. And  he  made  no  claim  or  intimation  to  the  con- 
trary, but  still  promised  to  pay  the  Sehumaker  mortgage. 
This  conduct  was  calculated  to  deceive  her,  and  throw  her 
entirely  off  her  guard  against  his  tax  titie.  And  it  should 
estop  him,  as  against  her,  from  setting  up  his  tax  titie, 
after  she  had  thus  been  lulled  to  sleep  on  her  rights  until 
the  expiration  of  the  three  years  of  limitation. 

There  being,  therefore,  good  ground  for  an  estoppel  in 
favor  of  Mrs.  Berg,  it  follows  that  the  plaintiff's  mortgage 
should  be  enforced ;  because  that  is  the  only  way  that  her 
interests  can  be  protected.  For  if  the  mortgage  is  not  col- 
lected from  the  land,  it  will  be  collected  out  of  the  personal 
estate  which  was  willed  to  Mrs.  Berg. 

The  amendment  of  the  complaint  to  make  it  conform  to 
the  facts  proved,  though  perhaps  a  striking  illustration  of 
the  liberality  of  the  present  practice,  was  yet  within  the  rule 
established  by  the  authorities  upon  that  subject;  many  of 
which  are  cited  by  the  respondent  It  will  be  observed  that 
there  was  no  change  whatever  of  the  cause  of  action.  The 
cause  of  action  was  the  the  foreclosure  of  a  mortgage,  upon 
Vol.  XXn.— 5. 
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property  of  which  the  defendant  was  in  posseBsion.  The 
complaint  anticipated  and  sought  to  avoid  a  defense  by 
alleging  one  ground  of  estoppeL  The  facts  proved,  showed 
that  this  defense  should  be  avoided  by  another  ground  of 
estoppel ;  and  the  complaint  was  amended  accordingly.  It 
was  probably  unnecessary  for  the  complaint  to  have  antici- 
pated this  defense  at  all ;  and  then,  when  the  defendant  had 
set  up  his  tax  title,  it  could  have  been  avoided  by  the  proof, 
without  any  replication  setting  up  the  facts  relied  on  in 
avoidance.  But  the  complaint  having  undertaken  to  set 
forth  all  the  facts,  there  was  no  objection  to  allowing  the 
amendment 

In  all  such  cases,  if  the  defendant  is  taken  by  surprise,  or 
is  in  any  way  liable  to  be  prejudiced,  he  should  apply  to  the 
court  below  for  a  continuance,  new  trial,  or  other  appro- 
priate relief;  and  if  that  is  denied,  he  can  have  his  remedy. 

The  judgment  of  the  court  below  does  not  rest  upon  the 
ground  that  a  binding  contract  by  the  defendant  to  pay  this 
mortgage,  was  sufficiently  proved  to  be  enforced  as  such, 
but  upon  the  ground  of  estoppeL  And  on  that  ground  we 
think  it  should  be  affirmed. 

By  the  Court — Judgment  affirmed,  with  costs. 


BrIGHTMAN  vs.  KiRNER. 

Taxatioiu-^RailrQad property — R,  S,,  chap,  18,  «m.  188 — Repeal  ofprqvinont  of 
city  charter  by  general  lawe — Ch«^,  66,  Law$  of  1859. 

1.  Under  tee.  2,  ohap.  74,  Laws  of  1854,  (B.  S.,  ohap.  18,  see.  188,)  a  railroad 
companj  of  this  state  which  has  paid  to  the  state  treasurer  the  required 
per  centage  of  its  gross  earnings  in  any  year,  holds  its  real  estate 
exempt  from  special  assessments  for  local  improTements,  as  well  as  from 
all  other  taxes. 
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2.  Seo.  22,  obsp.  10,  of  the  oluirter  of  the  oitj  of  Milwaukee,  (passed  in  1852,) 
proTided  that  real  estate  exempted  Arom  taxation  bj  the  laws  of  the 
state  should  be  subject  to  special  taxes,  as  other  real  estate,  under  the 
charter.  Sec  28  declares  thai  <<  no  general  law  of  this  state  contraren- 
lag  the  proTisiotts  of  this  act,  shall  be  considered  as  repealing,  amend- 
ing or  modifying  the  same,  unless  such  purpose  be  expressly  set  forth 
in  such  law."  ffeld,  that  the  prorision  of  sec.  22  is  ncTertheless  modi- 
fied by  the  act  of  1854,  so  as  to  exempt  railroad  property  in  Milwaukee 
fh>m  such  special  assessments,  although  the  act  of  1854  does  nol 
expressly  refer  to  said  section,  the  intention  of  the  legislature  to  exempt 
such  property  being  sufficiently  manifest. 

8.  One  legislature  cannot  bind  another  ta  to  the  mode  in  which  it  shall  exer- 
cise its  constitutional  power  of  repeal  or  amendment. 

4.  Whether  the  city  of  Milwaukee  could  assess  the  property  of  railroad  com- 
panies for  local  improTeaentfl  <{fUr,  chap.  68,  .Laws  of  1859,  took  effect,  ia 
not  here  decided. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

Ejectment,  for  lots  in  the  city  of  Milwaukee.  Plaintiff 
claimed  under  tax  deeds  on  sales  made  by  the  city  treasurer 
for  the  non-payment  of  special  taxes  or  assessments  for  local 
improvements  in  said  city.  The  facts  admitted,  and  relied 
on  as  a  defense,  are  stated  in  the  first  two  sentences  of  the 
opinion,  infra.  The  plaintiff  appeals  from  a  judgment  of 
nonsuit 

/.  P.  Walker y  for  appellant,  relied  upon  sees.  22  and  28,  chap. 
10,  of  the  charter  of  Milwaukee  (recited  in  the  second  para- 
graph of  the  opinion),  and  contended  that  chap.  74,  Laws  of 
1854,  should  not  be  regarded  as  repealing  said  §  22.  Smith's 
Comm.,  §§  757-8 ;  Mitchell  v.  TTalsey,  15  Wend.,  241 ;  Ganal 
Oo.  V.  B.  R.  Cb.,  1  Gill  and  J.,  6;  Nichols  v.  Bertram^  8 
Pick.,  844;  Vinton  v.  Welch,  9  id.,  87;  4  Gilm.,  264;  5 
Mass.,  880 ;  5  Hill,  221 ;  8  Bibb,  180 ;  2  Pick.,  176 ;  20  id., 
410;  24  id.,  297 ;  1  Wis.,  518.  See  also  Supervisors,  etc.  v. 
Whitewater,  17  Wis.,  198;  City  of  Janesville  v.  Markoe,  18 
id.,  850.  The  true  object  of  the  law  of  1854  may  be  sup- 
posed  to  have  been  to  relieve  the  companies  from  paying 
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taxes  and  assessments  in  all  the  counties,  towns  and  school 
districts  through  which  thej  pass,  and  not  to  relieve  them 
from  the  duty  of  making  needful  improvements,  like  other 
owners  of  real  property,  in  the  few  cities  through  which  their 
tracks  lie ;  and  thus  reasonably  construed,  the  two  acts  may 
stand  together.  They  should  not,  therefore,  be  held  to  con- 
flict, and  the  former  to  be  repealed,  against  the  interest  of 
the  public,  and  in  fevor  of  a  private  corporation.  Smithes 
Comm.,  sec.  504.  2.  In  1860,  in  consequence  of  the  doubts 
then  existing  as  to  the  constitutionality  of  the  act  of  1854, 
two  acts  were  passed  (chaps.  178  and  174),  one  ^^  exempting 
certain  property  therein  named  from  taxation,''  the  other 
"  regulating  railroads."  The  first,  after  absolutely  exempt- 
ing railroad  property  "  from  taxation  for  any  purpose  what- 
ever/* and  declaring  that  ^/  it  shall  not  be  lawful  to  assess  or 
impose  taxes  upon  any  property  before  named,''  contidns 
this  proviso:  "That  all  the  property  herein  before  men- 
tioned shall  be  subject  to  special  assessments  for  local 
improvements,  within  cities  and  incorporated  villages." 
The  second  requires  railroad  companies  to  obtain  a  license 
for  operating  their  respective  roads,  and  to  pay  the  state 
treasurer  therefor  one  per  cent,  of  the  gross  earnings  of 
such  roads.  These  two  acts  together  covered  the  same  sub- 
ject matter  as  the  act  of  1854,  were  passed  from  the  same 
motive,  and  to  accomplish  the  same  purpose.  "  Whenever 
it  can  be  gathered  from  a  subsequent  statute  in  pari  materia^ 
what  meaning  the  legislature  attached  to  the  words  of  a 
former  statute,  this  will  amount  to  a  legislative  declaration 
of  its  meaning,  and  will  govern  the  construction  of  the  first 
act"  Smith's  Comm.,  §§  642-8.  See  also  Morris  v.  Mellen^ 
6  B.  and  C,  454 ;  7  id.,  99.  8.  The  act  of  1854  was  em- 
bodied in  §§  182-8,  chap.  18  of  the  Revised  Statutes  of  1858. 
Sec.  14,  chap.  191,  R.  S.,  as  amended  by  chap.  66,  Laws  of 
1859,  declares  that "  all  laws  contained  in  this  revision  of  the 
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statutes  shall  apply  to  and  be  in  force  and  effect  in  every 
city  in  this  state,  so  far  as  the  same  are  applicable  and  not 
inconsistent  with  the  charter  of  any  such  cUy"  If  the  provis- 
ions of  said  sees.  182-S,  chap.  18,  are  so  interpreted  as  to 
apply  to  assessments  for  city  improvements  in  Milwaukee, 
they  are  inconsistent  with  the  charter  of  that  city,  and  there- 
fore, by  said  sec.  14,  chap.  191,  as  amended,  have  no  force  or 
effect  in  that  city. 

Brown  ^  Pratty  for  respondent,  argued  that  the  act  of 
1854  expresses  clearly  the  intention  of  the  legislature  to 
exempt  railroad  property  from  taxes  and  assessments  of 
every  kind ;  that  one  legislature  cannot  bind  another  as  to  the 
mo€k  of  exercising  its  power  of  repeal  {KeUogg  v.  City  of 
Oshkoshy  14  Wis.,  628) ;  that  the  effect  of  the  act  of  1854 
upon  the  power  of  the  city  to  levy  special  assessments  on 
railroad  property  did  not  depend  upon  the  language  of 
repealing  acts  passed  in  1858  or  1859 ;  that  the  power  being 
gone  from  the  city  under  the  act  of  1854,  was  not  revived 
by  the  language  of  the  general  repealing  act  of  1858,  as 
amended  by  chap.  66,  Laws  of  1859 ;  and  that  this  latter 
chapter  is  in  effect  repealed  by  ch.  91,  Laws  of  1859. 

The  following  opinion  was  filed  at  the  January  term, 
1867: 

Cole,  J.  It  was  admitted  on  the  trial  by  the  plaintiff, 
that  the  premises  mentioned  in  the  complaint  belonged  to  the 
LaCrosse  &  Milwaukee  Railroad  Company,  at  the  several 
times  when  the  same  were  assessed  and  sold  for  special 
taxes  by  the  city  of  Milwaukee,  from  1855  to  1859,  inclu- 
sive ;  and  that  the  premises  adjoined  the  track  of  the  road 
of  the  company  when  the  taxes  or  special  assessments  were 
levied.  Further,  it  was  admitted  that  the  railroad  com- 
pany had  fully  complied  on  its  part  with  sec.  2,  chap.  74,  Laws 
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of  1854,  by  paying  to  the  state  treasurer,  for  the  use  of  the 
state,  the  per  centage  there  required.  The  circuit  court 
nonsuited  the  plaintiff,  upon  the  ground  that,  as  the  prem- 
ises belonged  to  a  railroad  company,  they  were  exempt  from 
special  taxes  or  assessments  for  local  improvements  in  the 
city  of  Milwaukee,  at  the  several  times  the  assessments  were 
made,  by  virtue  of  this  law  of  1854,  which  is  now  found  in 
the  present  revision,  ch.  18,  sec.  188.  If  this  be  a  correct  view 
of  the  law  of  1854,  it  is  quite  manifest  that  it  disposes  of 
this  case.  That  part  of  the  law  of  1854  more  directly  bear- 
ing upon  this  question  of  exemption,  reads  as  follows: 
^^  Which  amount  of  tax  shall  take  the  place  and  be  in  full 
of  all  of  the  taxes  of  every  name  and  kind  upon  said  roads, 
or  other  property  belonging  to  said  companies,  or  the  stock 
held  by  individuals  therein,  and  it  shall  not  be  lawful  to 
levy  or  assess  thereupon  any  other  or  further  assessment  or 
tax  for  any  purpose  whatsoever."  That  is,  by  the  clear  and 
precise  terms  of  this  law  it  is  provided,  that  each  railroad 
corporation  organized  in  this  state  shall  annually  pay  one 
per  cent  of  the  gross  earnings  of  its  road  into  the  state 
treasury  for  the  use  of  the  state,  and  this  shall  take  the  place 
of  and  be  in  full  of  all  the  taxes  of  every  name  and  kind 
upon  the  road  or  other  property  belonging  to  it,  and  no 
further  tax  or  assessment  for  any  purpose  whatsoever  upon 
the  road  or  its  property  shall  be  lawful.  It  appears  to  us 
that  this  language  is  too  plain  and  unequivocal  to  admit  of 
doubt  or  argument  as  to  the  intention  of  the  legislature. 
The  law  absolutely  and  positively  exempts  the  road  and  the 
property  belonging  to  the  corporation  from  all  taxes  and 
assessments  of  every  nature.  A  very  elaborate  argument 
has  been  made  by  the  counsel  for  the  plaintiff,  for  the  pur- 
pose of  showing  that  this  is  not  the  precise  object  and  intent 
of  this  law,  and  that  notwithstanding  the  very  clear  manner 
in  which  the  legislature  has  expressed  its  intention,  still  it 
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is  possible  to  hold  that  property  belon^g  to  a  railroad  cor- 
poration in  the  city  of  Milwaukee  i&  liable  to  assessment  for 
local  improvements.  But  to  give  this  law  any  such  inter- 
pretation, as  it  seems  to  us,  would  be  doing  violence  to  one 
of  the  most  familiar  elementary  rules  of  construction.  For, 
say  the  authorities,  the  first  general  maxim  of  interpreta- 
tion is,  when  the  words  of  an  act  are  in  clear  and  precise 
terms — ^when  its  meaning  is  evident  and  leads  to  no  absurd 
conclusions,  there  can  be  no  reason  for  refusing  to  admit 
the  meaning  the  words  naturally  present,  and  to  go  else- 
where in  search  of  conjecture  in  order  to  restrict  or  extend 
the  act.  To  do  this  would  be  but  to  evade  the  law,  and  to 
adopt  a  method  fraught  with  the  most  dangerous  conse- 
quences ;  since  there  is  no  law,  however  definite  and  clear 
in  its  language,  which  might  not  by  such  a  rule  of  inters 
pretation  be  defeated.  Dwarris  on  Statutes,  p.  '^'TOS; 
Smith's  Commentaries,  627,  628.  The  object  of  the  leg- 
islature in  passing  this  enactment  is  plain  and  manifest; 
and  we  cannot,  therefore,  put  a  construction  on  it  not 
warranted  by  the  words  of  the  law.  It  was  to  exempt  the 
property  of  railroad  corporati(ms  from  all  assessments  for 
local  improvements  as  well  as  other  taxes. 

But  it  is  insisted  that  this  cannot  be  the  effect  of  this  act 
so  far  as  the  city  of  Milwaukee  is  concerned,  on  account  of 
some  peculiar  provisions  of  the  city  charter.  By  s^.  22, 
chap.  10,  charter  of  1852,  it  is  provided  that  real  estate 
exempted  from  taxation  by  the  laws  of  the  state,  shall  be 
subject  to  special  taxes  as  other  real  estate  under  the  char- 
ter ;  while  the  next  section  declares  that  "  no  general  law 
of  this  state  contravening  the  provisions  of  this  act,  shall  be 
considered  as  repealing,  amending  or  modifying  the  same, 
unless  such  purpose  be  expressly  set  forth  in  such  law." 
Now  it  is  said,  there  is  no  purpose  expressly  set  forth  in  the 
law  of  1854,  to  repeal,  amend  or  modify  these  provisions  of 
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the  city  charter ;  neither  is  there  any  reference  whatever  to 
them  in  that  law.  This  is  so.  But  to  our  minds  noth- 
ing can  be  more  clear  than  that  the  le^slatare  intended 
the  law  of  1854  to  apply  in  all  respects  to  the  city  of  Mil- 
waukee as  well  as  to  tiiie  other  towns  and  cities  of  the  state. 
And  where  this  intention  is  so  plain  and  manifest,  it  must 
prevail.  The  law  cannot  be  restricted  in  its  operation,  if 
we  are  satisfied  it  was  designed  to  apply  to  Milwaukee, 
because  the  legislature  has  not  said  in  so  many  words  it 
should  repeal  idl  contravening  provisions  of  the  charter.  A 
law  may  be  repealed  by  implication  as  effectually  as  in  any 
other  manner.  It  is  very  obvious  that  the  legislature  of 
1852  could  not  limit  a  succeeding  legislature  to  any  certain 
form  in  exercising  its  legislative  functions.  Indeed  we  can- 
not better  express  our  minds  upon  this  point  than  by  quot- 
ing the  language  of  the  counsel  for  the  respondent  ^^  One 
legislature  cannot  be  bound  by  the  the  acts  of  another  as  to 
the  mode  in  which  it  shall  exercise  its  constitutional  pow- 
ers. No  clog  can  be  thrown  in  its  way,  and  no  form  can  be 
presented  for  its  action,  which  the  constitution  does  not 
prescribe.  If  the  legislature  has  the  power  to  pass  a  law, 
and  does  pass  it,  expressing  an  intention  as  to  what  the  rule 
shall  be,  courts  cannot  reject  the  evident  intention  because 
a  certain  formula  of  words  was  not  used.''  It  appears  to  us 
that  this  is  a  perfectly  conclusive  answer  to  the  argument 
that  the  law  of  1854  cannot  and  does  not  apply  to  the  city 
of  Milwaukee,  because  the  le^lature  did  not  express  its 
intentions  in  a  particular  manner  that  the  law  should  apply 
in  all  respects  to  that  city. 

"We  think  the  nonsuit  was  rightly  granted  by  the  circuit 
court,  because  the  premises,  being  the  property  of  a  rail- 
road corporation,  were  exempt  from  special  taxes  or  assess- 
ments for  local  improvements. 

By  the  Court — The  judgment  of  the  circuit  court  is 
affirmed. 


Digitized  by 


Google 


SEPTEMBER  TERM,  1867.  61 

Webb«r  y$.  Boddis. 

A  motion  by  the  appellant  for  a  rehearing  was  denied  at 
the  September  term,  1867. 

CoLB,  J.  It  is  claimed,  on  the  motion  for  a  rehearing, 
that  the  plaintiff  was  entitled  to  recover  on  the  last  tax  deed 
offered  in  evidence.  It  is  said  that  the  effect  of  ch.  66, 
Laws  of  1859,  was  to  render  railroad  property  within  the 
city  of  Milwaukee,  liable  to  special  assessments*  Assum- 
ing, for  the  purposes  of  the  argument,  that  this  was  so,  still 
it  does  not  appear  w?ien  the  special  taxes  were  levied,  for  the 
non-payment  of  which  the  land  was  sold  on  the  17th  day  of 
January,  1860.  If  they  were  levied  before  the  law  of  1859 
went  into  operation,  then  manifestly  that  enactment  can 
have  no  bearing  upon  the  question.  And  because  it  does 
not  appear  that  the  special  taxes  were  levied  after  the  law 
of  1859. took  effect,  we  do  not  consider  the  question  so  fully 
discussed  by  the  counsel  for  the  plaintiff,  on  the  motion  for 
a  rehearing,  before  us.  It  therefore  need  not  be  further 
noticed. 

By  the  Court — ^Motion  denied. 


Wbbbbb  vs.  Roddis. 


lUadmg:   Drftetkn  Oomplamt:  l>ff«eltp«  An$wer.'^Ftme^>al  and  mr$t$.'^ 
Ddktrjf  €f  goo4$, 

1.  A  oomplidiit  on  *  oontraoi  for  the  delirery  of  goods  to  A.  on  or  hrfov 
June  10th,  1S68,  *Uegee  that  the  oontimot  wm  aisigned  to  plmintiff  on 
the  let  of  said  month  of  June ;  that  on  the  10th  he  demanded  the  goods 
of  defendant,  who  revised  to  deliyer  them ;  and  they  had  not  been  delir- 
ered  either  to  A.,  before  the  assignment,  or  to  plaintiff  after  such  assign- 
ment. Edd^  that  the  complaint  was  defectiTe  in  not  aTerring  either  that 
defendant  had  notice  of  the  assignment  before  said  10th  of  June,  or  that 
he  had  not  deUyered  the  goods  to  A.  before  that  date,  and  after  the 
assignment. 
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• 
2.  The  answer  alleged  tbat  A.  imported  ike  goede-  willKml  paTiag  ike  dutiet 
thereon,  and  afterwards  eold  asd  transferred  them  to  one  W. ;  that 
defendant  afterwards,  to  settle  two  suits  against  W.,  one  of  which  was 
in  faTor  of  A.,  executed  the  contract  in  question ;  that  after  its  execu- 
tion, and  before  the  time  for  the  deliyerj  of  the  goods,  they  were  seised 
hj  the  United  States,  and  thereafter  condemned  and  sold  for  the  afore- 
said Tiolation  of  the  roTenue  laws,  ffetd^  that  if  the  eontraot  sued  upon 
had  been  executed  by  the  defendant  as  surety  for  W.,  tl^ese  allegations 
would  hare  shown  a  good  defense ;  but  as  it  did  not  appear  that  the 
defendant  had  not  executed  the  contract  as  principal,  upon  a  new  con- 
sideration not  connected  with  the  sale  and  transfer  to  W.,  no  defense 
was  shown. 
8.  Goods  being  at  an  express  office,  defendant  and  A  went  to  the  office,  and 
defendant  showed  the  clerk  an  order  for  the  goods  from  the  consignee, 
and  requested  him  to  delirer  them  to  A.,  and  after  receipting  to  the 
express  company  for  them,  stepped  aside.  A.  then  paid  the  express 
eharges,  and  the  clerk  placed  the  paroel  in  the  opening  where  deliTery 
was  made,  and  pushed  it  forward  ready  to  be  taken  by  A.,  who  raised 
his  hand  to  take  it,  when  a  U.  S.  officer  interfered  and  seised  it.  Held, 
that  this  was  a  deliTcry  of  the  goods  by  defendant  to  A. 

APPEAL  from  the  Circuit  Court  for  HUwtmkee  County. 

On  the  3d  of  May,  1863,  Roddis  executed  to  one  Aehford 
a  contract,  by  which,  for  one  dollar  in  hand  paid  "  and  other 
good  and  valuable  considerations,"  he  agreed  to  deliver  to 
Ashford  at  Milwaukee,  on  or  before  the  10th  of  June  follow- 
ing, four  watches  and  a  clock,  being  the  same  articles  pre- 
viously sold  by  Ashford  to  one  "Wermuih ;  or,  on  default  of 
such  delivery,  to  pay  $590  as  the  stipulated  value  of  the 
property.  The  contract  recites  that  Ashford,  in  considera- 
tion of  this  agreement,  had  that  day  discontinued  an  action 
agfdnst  Wermuth,  in  which  Roddis  had  become  security  for 
the  latter  in  an  undertaking,  and  had  settled  a  prosecution 
pending  against  said  "Wermuth.  The  complaint  in  this 
action,  after  setting  forth  the  above  contract,  and  alleging 
an  assignment  of  it  to  plaintiff  for  full  value  on  the  Ist  of 
June,  1863,  etc.,  alleges  that  Roddis  has  neglected  to  deliver 
any  part  of  tlie  property,  or  to  pay  any  part  of  the  money 
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**  to  Aehford  before  the  assignment  of  said  contract,  or  to 
plaintiff  since  said  assignment''  It  then  avers  demand  and 
refusal  of  delivery  on  the  10th  of  Jane,  1868,  and  asks 
judgment  for  $690,  with  interest,  etc. 

The  answer,  inter  aUa^  alleges  that  on  the  8d  of  June, 
1868,  defendant  delivered  the  property  in  question  to  Ash- 
ford  in  pursuance  of  the  contract,  having  no  notice,  knowl- 
edge or  information  of  the  assignment  of  the  contract  to  the 
plaintiff,  or  that  the  latter  claimed  any  interest  therein.  As 
a  separate  defense,  it  is  alleged,  in  substance,  that  Ashford, 
in  March,  1863,  imported  the  watches  into  the  United 
States  from  a  foreign  port,  without  paying  the  import  duty 
to  which  they  were  subject,  whereby  they  became  forfeited 
to  the  United  States,  and  subject,  wherever  forfnd,  to  be 
seized  and  condemned,  etc. ;  that  defendant  had  no  knowl- 
edge of  these  fjBicts  when  he  signed  the  contract  above 
described,  but  Ashford  at  the  time  falsely  represented,  that 
the  duties  had  been  paid,  and  concealed  the  truth  in  relation 
thereto,  and  procured  defendant's  si^ature  by  such  fraud- 
ulent representation  and  concealment;  that  the  goods  were 
duly  seized  on  the  8d  of  June,  by  the  collector  of  customs 
at  Milwaukee,  and  remained  in  his  custody  until  after  the 
commencement  of  this  action.  It  is  further  averred  that 
defendant  never  received  any  consideration  for  executing 
said  contract,  and  that  none  was  ever  paid  or  delivered  to 
Wermuth,  except  said  goods  themselves,  which  Ashford, 
after  their  importation,  had  transferred  to  Wermuth,  and 
to  secure  the  return  of  which,  or  their  value,  to  Ashford, 
said  agreement  was  entered  into  by  defendant,  and  for  no 
other  purpose  whatever.  It  is  further  averred  that  plaintiff, 
before  taking  the  assignment  of  said  contract,  well  knew  all 
the  facts  above  stated;  that  said  pretended  assignment  was 
made  without  consideration,  and  with  the  sole  purpose  to 
harass  and  defraud  the  defendant ;  and  that  since  the  com- 
mencement of  this  action  tiie  goods  in  question  have  been 
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oondemned  by  proceedings  in  the  U.  S.  District  Court  t&t 
Wisconsin,  and  sold  for  the  benefit  of  the  United  States. 

On  the  trial,  defendant's  objection  to  the  admission  of 
evidence  under  the  complaint,  on  the  ground  that  it  did  not 
state  a  cause  of  action,  was  overruled.  Evidence  for  the 
plaintiff,  tending  to  show  that  defendant  was  notified  of  the 
assignment  to  him  on  the  2d  of  June,  1868,  was  also  received 
against  objection.  Plaintiff  testified  that  he  had  no  notice, 
knowledge  or  information  of  the  assignment  until  June  4th, 
and  also  testified  as  to  facts  which  occurred  at  the  express 
office  on  that  day,  constituting,  as  he  claims,  a  delivery  of 
the  goods  to  Ashford.  These  facts  are  stated  in  the  third 
paragraph  of  the  opinion,  i7\fra;  which  also  recites  the 
instruction  given  to  the  jury  on  the  question  of  delivery. 
All  evidence  under  the  second  defense  was  ruled  out,  on  the 
ground  that  the  facts  stated  did  not  constitute  a  defense. 
Verdict  for  the  plaintiff;  new  trial  refused;  and  defendant 
appealed  from  a  judgment  on  the  verdict 

Stark  ^  McMuUeTiy  for  appellant,  after  arguing  that  the 
complaint  did  not  state  a  cause  of  action,  cited  as  to  the 
question  of  a. delivery  of  the  goods  by  defendant  to  Ashford 
on  the  3d  of  June,  Story  on  Sales,  §§  811  a,  812,  812  a,  812 
b,  and  note;  Qdkins  v.  Lockwoody  17  Conn.,  154;  Chitty  on 
Con.,  837,  846,  and  notes;  Carter  v.  Willardj  19  Pick.,  1; 
Linton  v.  BuiZy  7  Barr,  89;  Wood  v.  Tassellj  6  Ad.  and  K 
(N.  S.),  235 ;  Pleasants  v.  Pendleton^  6  Rand.,  478 ;  Chapnum 
V.  Searle,  8  Pick.,  88;  Tuxworth  v.  Moore,  9  id.,  849;  2 
Johns.,  16.  2.  The  second  defense  was  good.  '^  In  all  cases 
whatsoever,  a  promisor  will  be  discharged  from  all  liability, 
when  the  non-performance  of  his  obligation  is  caused  by  the 
act  or  the  fault  of  the  other  contracting  party."  2  Parsons 
on  Con.,  188 ;  Borden  v.  Borden,  6  Mass.,  67,  and  cases  there 
cited;  Chitty  on  Con.  (9th  Am.  Ed.),  747,  (*689);  Grove  v. 
Donaldson,  15  Pa.  St,  128;  Huntingdon  etc.  R.  R.  Co.  v.  Me- 
Govern,  29  id.,  78;  MarshaU  v.  Craig,  1  Bibb,  884,  (*879). 
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I.  P.  WaUceTy  for  req^ndent,  contended  that  the  alleged 
defect  in  the  complaint,  in  not  averring  notice  of  the  assign- 
ment or  failure  to  deliver  the  goods  to  Ashford  before  such 
notice,  was  cured  by  the  answer,  which  tendered  an  issue 
Qn  the  matter  of  notice  (1  Chitty's  PL,  671-2,  678,  a^d 
authorities  there  cited),  and  by  intendment  after  verdict  (1 
Chitty,  678-80;  1  Harris  k  Gill,  43);  and  proof  of  notice 
having  been  made,  the  defect  was  one  not  affecting  the  sub- 
stimtial  rights  of  defendant,  and  must  be  disregarded,  under 
sec.  40>  chap.  125,  R.  S.  2.  The  facts  which  occurred  at  the 
express  office  did  not  constitute  a  delivery  to  Ashford. 
Story  on  Bailm.,  §  642;  28  Wend.,  806;  1  Denio,  52. 
Before  Ashford  could  be  charged  with  the  delivery  and 
receipt  of  the  watches,  he  was  entitled  to  a  fair  opportunity 
and  time  to  examine  the  contents  of  the  parcel,  and  satisfy 
himself  that  the  tender  was  right.  Veasy  v.  Harmony y  7 
GreenL,  91 ;  Avery  v.  Siewarty  2  Conn.,  69-74 ;  Weld  v.  Sad- 
leyy  1  N.  H.,  295 ;  Chmld  v.  BankSy  8  Wend.,  562 ;  Elkins  v. 
Parkhursty  17  Vt,  105.  Again,  the  attempt  at  delivery  was 
void,  because  it  was  a  firaud  upon  Ashford,  being  made  in 
pursuance  of  an  arrangement  between  Boddia  and  Rice,  by 
which  the  property  was  to  be  seized  by  the  latter.  Story  on 
Bailm.,  §§  82, 188, 191, 440;  Jones  on  Bailm.,  101, 114-116. 
3.  The  original  answer  in  this  action  admitted  that  the 
defendant  had  notice  of  the  assignment  to  plaintiff  at  the 
time  of  the  pretended  delivery  to  Ashford.  The  language 
is,  ^^  that  no  notice  of  the  assignment  and  transfer  of  said 
contract  was  ever  given  to  (defendant)  or  ever  came  to  his 
knowledge,  until  after  or  at  the  time  of  the  seizure  of  the  articles 
afcresaid.^^  etc.* 

DowNBR,  J.    At  the  trial,  the  defendant  objected  to  any 

*  Tbe  jadgment  roU  is  no  longer  on  file  in  this  court ;  and  the  printed  case 
doee  not  contain  the  original  answer. — ^Bbp. 
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evidence  being  necessary  under  the  complaint,  because  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  complaint  is  on  a  contract  for  the  delivery  by  the 
defendant  to  one  Ashford,  at  Milwaukee,  on  or  htf(yrt  the 
IQth  day  of  June,  1863,  of  certain  watches  and  a  clock. 
The  plaintiff  avers  that  the  contract  was  assigned  to  him  on 
the  first  day  of  June,  and  that  on  the  10th  day  of  June  he 
demanded  of  the  defendant  the  watches  and  clock,  and  he 
refused  to  deliver  them;  and  he  avers  a  failure  to  deliver 
them  "  eUher  to  said  Ashford  before  the  assignment  of  such 
contraety  or  to  this  plaintiff  after  said  assignmeni.'*  There  is  no 
averment  that  the  defendant  ever  had  notice  of  the  assign- 
ment, or  that  the  articles  were  not  by  the  defendant,  after 
the  assi^ment  and  before  the  notice  thereof  to  him,  deliv- 
ered to  Ashford.  The  complaint  is  clearly  defective,  and 
the  circuit  court  erred  in  receiving  any  evidence  under  it ; 
for  the  defendant  had  a  right,  after  the  assignment  and  before 
notice  of  it,  to  deliver  the  watches  and  clock  to  Ashford  in 
performance  of  his  contract 

2.  Does  the  second  defense  in  the  answer  set  up  facts 
sufficient  to  bar  the  action  ?  Taken  in  connection  with  the 
contract  set  out  in  the  complaint,  it  contains,  in  substance, 
allegations  that  Ashford  imported  the  watches  and  clock  in 
question  without  paying  the  duties  thereon,  and  afterwards 
sold  and  transferred  them  to  Wermuth ;  and  that  the  defend- . 
ant,  after  such  sale,  to  settle  two  suits,  one  in  favor  of  Ash- 
ford and  both  against  Wermuth,  executed  and  delivered  the 
contract;  that,  after  its  execution  and  before  the  time  for 
the  delivery  of  the  property,  it  was  seized  by  the  United 
States,  and  thereafter  duly  condemned  and  sold  for  the  vio- 
lation of  the  revenue  laws  by  Ashford  in  importing  it.  If 
"Wermuth  had  agreed  to  return,  or  to  sell  and  deliver,  for  a 
valuable  and  sufficient  consideration,  the  property  to  Ash- 
ford, and  had  failed  to  perform  his  contract  because  the 
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United  States  had  seized  and  condemned  it,  it  would  be  a 
good  defense  to  an  action  by  Ashford  against  him  on  the 
contract  for  a  &ilure  to  deliver,  that  he  Ashford  was  liable 
to  Wermuth  on  an  implied  warranty  of  title  of  the  same 
goods,  previously  sold  by  the  former  to  the  latter.  And  if 
Roddis  executed  the  contract  as  surety  for  "Wermuth,  then 
it  is  obvious  he  can  make  the  same  defense  as  Wermuth 
could  if  he  had  himself  executed  the  bontract  and  been  sued 
thereon.  But  the  second  defense  in  the  answer  is  not  in 
form  or  substance  on  the  implied  warranty  of  title  by  Ash- 
ford to  Wermuth ;  and  it  is  not  entirely  clear  from  the  pro- 
ceedings that  Roddis  executed  the  contract  as  surety  for 
'Wermuth.  K  he  did  not,  but  as  principal,  on  a  new  con- 
sideration  not  connected  with  the  sale  and  transfer  of  the 
goods  to  Wermuth,  the  contract  may  be  valid  notwithstand- 
ing the  forfeiture  to  the  United  States.  He  fails  to  connect 
himself,  by  his  answer,  with  the  title  from  Ashford  to  Wer- 
muth, and,  for  aught  that  appears,  may  be  liable  for  a  good 
title.  "We  have  come  to  the  conclusion,  though  with  some 
hesitation,  that  there  is  no  error  in  the  ruling  of  the  circuit 
court  as  to  the  second  defense. 

8.  The  court  instructed  the  jury  that,  "  as  there  is  no 
conflict  in  the  testimony  regarding  the  delivery  of  the  pro- 
perty by  the  defendant,  and  as  I  am  of  opinion  that  the 
testimony  does  not  amount  in  law  to  a  delivery,  and  fails  to 
show  a  performance  of  his  contract  by  the  defendant  in 
respect  to  the  watches  and  clock,  I  therefore  direct  and 
instruct  the  jury  to  return  a  verdict  for  the  plaintiff  for  the 
sum  of  five  hundred  and  ninety  dollars,  and  interest  from 
June  10th,  1863."  Is  this  instruction  correct  ?  The  testi- 
mony respecting  the  delivery  is  that  of  the  defendant.  After 
stating  that  he  had  no  notice  of  the  assignment  of  the  con- 
tract set  out  in  the  complaint  till  the  4th  day  of  June,  1863, 
and  that  he  and  Ashford,  on  the  8d  day  of  June,  went  to  the 
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express  office,  where,  as  he  waa  informed,  the  watches  and 
clock  were,  he  says :  "  I  inquired  of  the  delivery  clerk  if  he 
had  a  parcel  addressed  to  Otto  Wermuth,  for  which  I  had 
an  order;  that  order  had  been  shown  and  delivered  to  said 
clerk  before.  The  clerk  said  he  had  the  parcel.  I  said  *  I 
wish  you  to  deliver  it  to  this  young  man,'  indicating  Ashford, 
who  was  just  by  me.  The  receipt  book  was  produced;  Ash- 
ford was  going  to  signy  it.  The  clerk  said  I  must  sign  it,  as 
I  held  the  order.  I  then  signed  the  receipt  book.  The 
clerk  then  said,  *  The  charges  are  two  dollars.'  I  said  to 
Ashford,  ^  I  have  nothing  to  do  with  that ;  I  only  engaged 
to  see  these  goods  passed  to  you.*  He  took  out  the  money 
and  paid  it  to  the  clerk.  I  drew  aside  from  the  place  of 
delivery  some  five  or  six  feet,  leaving  Ashford  in  front  of 
the  delivery,  paying  the  money.  The  clerk  then  placed  the 
parcel  right  in  the  opening,  and  pushed  it  forward,  ready  to 
be  taken  by  Ashford.  Ashford  was  in  the  act  of  taking  it, 
his  hands  raised  up  to  take  it ;  don't  know  as  he  touched  the 
parcel.  At  the  same  moment,  Mr.  Rice  put  his  hands  on  it, 
and  said,  ^  I  seize  these  goods,'  and  took  possession  of  them." 
Did  the  express  company  deliver  the  goods  to  either  Ashford 
or  Roddisf  A  receipt  was  executed  to  it  for  them,  its 
charges  paid,  and  the  parcel  put  in  the  opening  or  place  of 
delivery  for  the  party  entitled  to  receive  it;  and  he  was 
there  ready  to  receive  it.  This,  if  we  understand  the  testi- 
mony rightly,  was  the  last  act  the  company  had  to  perform 
to  complete  the  delivery  on  its  part  To  whom  were  the 
goods  delivered  ?  Roddis  had  given  a  verbal  order  to  deliver 
them  to  Ashford,  and  the  latter  was  there  waiting  to  receive 
them>  and  just  about  to  take  them  as  the  United  States 
officer  seized  them.  K  there  was  a  delivery  to  any  one  by 
the  company,  and  we  think  there  was,  it  was  to  Ashford. 
We  hold  the  instruction  erroneous. 

By  the  CourU — Judgment  reversed,  and  a  venire  de  novo 
awarded. 
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On  a  motion  for  a  rehearing,  respondent's  counsel  stated 
that  it  appeared  from  the  judgment  roll  sent  up  that  the 
original  answer  was  demurred  to,  and  the  demurrer  sus- 
tained ;  and  if  the  appellant  neglected  to  have  that  demurrer 
applied  to  the  complaint,  this  was  a  waiver  of  any  defect  in 
the  complaint  Counsel  also  further  insisted  upon  the  first 
and  third  points  taken  in  his  first  brief,  as  above  given.  The 
appellant's  counsel  answered,  that  a  defendant  may  object  at 
the  trial  to  the  sufficiency  of  the  complaint,  without  having 
previously  taken  the  objection ;  that  the  apparent  admission 
in  the  first  answer  that  defendant  had  notice  of  the  assign- 
ment at  the  time  of  the  seizure  of  the  goods,  was  not  an 
admission  of  notice  at  the  time  of  the  delivery  to  Ashford, 
since  the  latter  act  preceded  the  former :  and  that  defend- 
ant, after  filing  an  amended  answer,  was  not  bound  by  such 
erroneous  admission  in  the  first 

Rehearing  denied. 


MoNTGOMERT  and  another  vs.  Thb  Boabd  of  Supbbvisors 
OP  Jackson  County. 

County  Board — Criminal  Proieeutiom, 

The  county  board  of  euperrison  hare  no  authority  to  employ  at  the  expense 
of  the  county  an  attorney  to  aid  the  district  attorney  in  a  criminal 
prosecution. 

APPEAL  from  the  Circuit  Court  for  Trempealeau 
County. 

The  plaintife,  who  are  partners  as  attomeys-at-law,  pre- 
sented to  the  supervisors  of  Jackson  county  an'  account 
against  the  county  for  services  rendered  by  Mr.  Mont- 
gomery in  the  prosecution  of  a  person  indicted  in  that 
Vol,  XXIL— 6. 
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county  for  murder.  The  account  was  disallowed,  the  super- 
visors denying  that  Mr.  Montgomery  had  ever  been  em- 
ployed by  the  county  to  render  such  services.  An  appeal 
was  taken  to  the  circuit  court,  and  the  venue  changed  to 
Trempealeau  county.  The  plaintiffi  oflfered  to  prove  that 
Mr.  Montgomery  was  retained  by  the  supervisors  of  Jackson 
county,  on  the  application  of  the  then  district  attorney  of 
said  county,  to  assist  said  district  attorney  in  the  prosecution 
above  mentioned,  and  that  he  did  so  assist;  and  the  value 
of  his  services ;  but  the  court  ruled  out  the  evidence,  and 
instructed  the  jury  to  find  for  the  defendant  Verdict  and 
judgment  accordingly;  and  plaintiff  appealed. 

Cameron  ^  Losey  and  S.  U.  Finney y  for  the  appellants,  as 
to  the  general  powers  of  counties,  cited  R.  S.,  ch.  13,  sees.  1, 
2;  Peterson  v.  Mayor ^  17  N.  Y.,  449;  Ketchum  v.  City  of 
Buffalo,  14  id.,  356 ;  Le  Couteulx  v.  City  of  Buffalo,  88  id., 
833;  MiUer  v.  CUy  of  Milwaukee,  14  Wis.,  642.  It  being 
primarily  the  duty  of  the  county  to  prosecute  offenders, 
it  can,  through  its  officers,  exercise  that  power  judiciously  in 
any  manner  not  expressly  prohibited  by  statute,  such  right 
being  incident  to  the  exercise  of  its  corporate  powers  and 
duties.  Breiienbach  v.  Turner,  18  "Wis.,  140.  This  court 
held,  in  Carpenter  v.  Dane  Co.,  9  "Wis.,  274,  that  the  county 
is  liable  for  the  services  of  an  attorney  appointed  by  the 
court  to  defend  an  indigent  prisoner,  though  the  statute  con- 
fers no  express  authority  on  the  county  to  employ  or  the 
court  to  appoint  counsel.  The  same  reasoning  would  apply 
in  this  case.  The  services  rendered  were  valuable  and 
beneficial  to  the  state  and  the  county,  and  the  latter  is  liable 
therefor  without  any  express  provision  of  statute.  Brighi  v. 
Chenango  Co.,  18  Johns.,  242;  MaUory  v.  Oourtland  Co.,  2 
Cow.,  631 ;  Doubleday  v.  Broome  Co.,  2  id.,  633 ;  People  v. 
Albany,  12  Wend.,  257;  Brady  v.  New  York,  2  Sandf.  (S.  C.) 
460,  and  10  N.  T.,  260;  QiUespie  v.  Broas,  28  Barb.,  870. 

Hugh  Cameron,  for  respondent 
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DowNEB,  J.  The  onlj  question  presented  by  this  appeal 
is,  whether  the  board  of  supervisors  of  a  county  have 
authority  to  employ,  at  the  expense  of  the  county,  an  attor- 
ney to  aid  the  district  attorney  in  prosecuting  an  indictment 
for  murder.  The  law  has  made  ample  provisions  for  the 
prosecution  of  criminal  actions.  Section  17  of  Art.  Vli 
of  the  constitution,  provides  that  all  criminal  prosecu- 
tions shall  be  carried  on  in  the  name  and  by  the  authority 
of  the  state.  The  constitution  and  laws  also  provide  for 
the  election  of  district  attorneys,  and  for  their  removal 
from  office  by  the  governor;  and,  in  case  of  a  vacancy  in 
the  office,  it  may  be  filled  by  the  governor.  By  sec.  82, 
chap.  13,  R.  S.,  it  is  made  the  duty  of  the  district  attor- 
neys of  the  several  counties  to  appear  in  the  circuit  courts 
of  their  respective  counties,  and  prosecute  and  defend, 
on  behalf  of  the  people,  all  actions,  applications  or  mo- 
tions, civil  or  criminal,  in  which  the  state  or  county  is 
interested  or  a  party.  Section  87  of  the  same  chapter  gives 
to  the  circuit  courts,  whenever  there  shall  be  no  district 
attorney  for  the  county,  or  whenever  the  district  attorney 
shall  be  absent  from  the  court,  or  unable  to  attend  to  his 
duties,  authority  to  appoint,  by  an  order  entered  in  the 
minutes  of  such  court,  some  suitable  person  to  perform  for 
the  time  being  the  duties  of  district  attorney.  Thus  all 
contingencies  are  provided  for,  so  that  in  all  criminal 
cases  there  shall  be  an  attorney  to  prosecute  for  and  in  the 
name  of  the  state.  Such  attorney  is  presumed  to  be  an  able 
lawyer,  competent  to  discharge  the  duties  of  his  office. 
And  it  is  clearly  the  duty  of  one  holding  an  office  to  dis- 
charge its  duties  in  person,  unless  the  law  has  provided  him 
with  an  assistant  or  assistants ;  and  especially  is  this  the  case 
where  the  duties  of  the  office  require  great  learning  and 
skill  The  state  has  provided  a  prosecuting  attorney  for 
each  county,  and  if  the  state  deemed  it  best  that  in  any 
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case  he  shoald  have,  at  Hie  expense  of  the  county  or  state, 
an  assistant,  the  provision  of  law  to  that  effect  should  be 
clear,  and  not  left  to  doubtful  implication. 

It  is  sought  to  derive  the  power  to  appoint  an  assistant 
from  subdivision  4  of  sec  2,  chap.  13,  R.  8.,  which  confers 
upon  each  county  power  "to  make  all  contracts,  and  to  do 
all  other  acts  in  relation  to  the  property  or  concerns  of  the 
county,  necessary  to  the  exercise  of  its  corporate  or  admin«- 
istrative  powers."  It  appears  to  us  that  the  prosecution  of 
criminal  offenders  is  not  a  part  of  the  corporate  or  admini»> 
trative  powers  of  a  county,  and  no  authority  to  employ  the 
i^pellants  can  be  implied  from  that  provision. 

It  is  contended,  because  the  law  provides  that  the  ex- 
penses  of  criminal  prosecutions  shall  be  paid  out  of  the  county 
treasury,  that,  therefore,  the  county  is  the  real  prosecutor, 
and  the  state  a  mere  nominal  party*  Were  this  so,  and  the 
inference  from  it  which  the  lEtppellants  draw,  correctly  drawn, 
then  the  county  board  of  supervisors  might  control  all  crim- 
inal prosecutions,  and,  in  any  case,  direct  a  noUe  prosequi 
to  be  entered,  or  appoint  an  attorney  to  appear  and  have 
it  done  against  the  wish  of  the  district  attorney. 

It  is  clear  to  our  minds  that  the  the  law  has  not  confided 
the  management  of  criminal  cases  to  the  county  supervisors. 
If  the  district  attorney  is  incapable  of  doing  that  which  is 
confided  to  him  by  law  to  do,  the  law  has  entrusted  to  offi- 
cers, other  than  the  supervisors,  power  to  provide  for  such 
contingency. 

The  same  principles  of  constructions  adopted  in  Halsieadv. 
Mayor  of  New  Yorky  8  Coms.,  480,  and  Butler  v.  (Xty  of  MH- 
waukeey  15  "Wis.,  498,  applied  to  the  statutes  creating  the 
board  of  supervisors  of  each  county  a  corporation,  and  con* 
ferring  certain  powers  upon  them,  lead  to  the  conclusion  that 
the  supervisors  transcended  their  authority  in  employing  the 
i^pellants. 

By  the  Churl. — Judgment  affirmed. 
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LiabilUg  for  inquiry  tkme^  domstHc  animali. 

The  owner  of  a  domeetio  animal  is  not  liable  for  iignries  done  bj  it,  nnless 
he  had  notioe  of  its  mischieTons  propensity,  or  the  ii^ury  was  attrib- 
utable to  some  negieot  on  his  part. 

APPEAL  from  the  Circuit  Court  for  La  Fayette  County. 

Action  for  damages  accruing  to  pl^ntiff  by  reason  of  his 
team  of  horses,  while  being  driven  upon  a  highway,  having 
been  attacked  by  defendant's  dog,  and  caused  to  run  away, 
whereby  one  of  the  horses  was  killed.  The  complaint  avers 
that  the  dog  was  in  the  habit  of  attacking  teams  on  the 
highway,  and  that  plaintiff  knew  of  such  habit.  Answer, 
a  general  denial.  The  court  instructed  the  jury  that 
plaintiff  could  not  recover,  unless  the  injury  resulted  from 
some  mischievous  propensity  of  the  dog,  known  to  defendant. 

Verdict  for  the  plaintiff;  new  trial  denied,  fmd  defendant 
appealed  from  a  judgment  on  the  verdict. 

P.  A.  Ortorij  Jr.y  for  appellant. 

George  i.  Frost  and  Chas.  Dunn  (with  whom  was  8.  U. 
Pirmey,  of  counsel),  for  respondent 

DowNBR,  J.  The  evidence  shows  that  the  dog  jumped 
upon  one  of  the  horses  of  the  plaintiff,  and  barked,  and  so 
frightened  the  horses  that  they  ran  away,  and  one  of  them 
was  killed.  But  there  is  no  evidence  that  the  appellant 
(defendant  below)  previously  knew  that  the  dog  was  accus- 
tomed to  do  such  acts,  or  that  he  had  ever  done  such  an  act 
before.  The  owner  of  a  domestic  animal  is  not  liable  for 
injuries  done  by  such  animal,  unless  he  previously  had  no- 
tice of  his  vicious  or  mischievous  propensities,  or  the  injury 
was  attributable  to  some  neglect  on  his  part  Chitty*8  PL, 
69 ;   Vroomxm  v.  LaiayeTy  13  Johns.,  889. 

By  the  Churt.-^The  judgment  is  reversed,  and  a  venire  de 
novo  awarded* 
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S3   74|  CosTiGAN  and  another  vs.  Hawkins. 

08    187 

Caute  of  action — Implkd  warranty  of  title  6i  eaU  of  pertonal  propertf^ — Sale  of 
eeveral  artieUe  together  for  eeveral  prices — Rij^ht  to  reecind  in  part — Contract 
to  convey  ezcluewe  right — Breach  of  contract. 

1.  A  offered  to  sell  B  the  right  to  manafkotare  and  sell  **  Hooker  Bros'.  Self- 

Rising  Flour,"  and  the  reoipe  therefor,  representing  that  he  had  the 
exclusiTO  right  to  suoh  manufaoture  and  sale,  acquired  from  D,  of  New 
York,  and  exhibiting  a  written  agreement  purporting  to  be  executed  by 
P,  and  to  be  a  sale  of  suoh  right,  which  he  represented  as  a  genuine 
and  Talid  agreement ;  and  B,  raying  upon  these  representations,  con- 
tracted with  A  for  the  purchase  of  said  right  and  recipe,  and  of  some 
chattels  and  fixtures  which  had  been  used  in  said  business,  A  agreeing 
to  couTey  said  property  and  said  exclusiTo  right  for  $1,000.  The  Talue 
of  the  articles,  other  than  said  right  and  recipe,  as  estimated  by  the 
parties  at  the  time,  did  not  exceed  $200,  and  the  balance  of  said  $1,000 
was  paid,  and  understood  by  the  parties  to  be  paid,  solely  for  said 
right.  A,  howerer,  did  not  in  fact  own  any  such  exclusiye  right,  and 
said  pretended  written  agreement  was  nerer  executed  by  D.  ffeld 
(DowMBB,  J.,  dissenting),  that  these  facts  showed  a  cause  of  aotion  in 
favor  of  B  against  A. 

2.  PixoN,  C.  J.,  thought  the  cause  of  action  shown  was  properly  for  dama- 

ges for  the  breach  of  A's  contract.  Cole,  J.,  wae  aleo  of  the  opinion  thai 
the  sale  of  the  right  to  manufacture,  etc.,  and  that  of  the  other  prop- 
erty, were  eeverable;  and  that  B  might  rescind  the  contract  for  the 
sale  of  such  right,  and  recover  the  price  paid  therefor,  on  the  ground 
of  an  entire  failure  of  consideration,  without  offering  to  return  the  other 
property. 

8.  A,  in  such  a  case,  must  be  held  to  have  warranted  hie  title  to  the  exclusive 
right  which  he  undertook  to  sell.  [And  it  eeeme  there  would  have  been 
an  implied  warranty,  even  if  his  representations,  relied  on  by  B,  had  not 
constituted  an  esq^reee  warranty.] 

4.  The  impossibility  of  securing  an  exclusive  right  to  manufacture  ''Hooker 
Bros.*  Self-Rising  Flour  *'  is  not  so  perfectly  obvious,  that  the  court  can 
pronounce  a  contract  for  that  purpose  void  on  that  ground. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  complaint  in  this  action  alleges  the  following  facts : 
On,  etc.,  the  defendant  offered  to  sell  the  plainti£b  the  right 
to  manufacture  and  sell  in  this  state,  the  article  known  as 
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<<  Hecker  Bros.'  Self-Bising  Floor,"  and  the  recipe  for  the 
same,  representing  that  he  owned  the  exclusive  right  .of  man- 
nfactoring  and  selling  said  article,  and  selling  said  recipe, 
within  this  state,  acquired  from  John  D'Wight  &  Co.,  of 
New  Tork  city,  by  an  agreement  made  nominally  between 
them  a,^d  one  C.  H.  Hawkins,  a  son  of  said  defendant,  but 
that  said  business  and  said  right  really  belonged  to  him, 
Bud  defendant,  and  he  had  the  right  to  sell  and  dispose  of 
said  right,  and  receive  the  money  therefor.  Defendant  at 
the  same  time  exhibited  to  plaintiff  what  purported  to  be 
a  written  agreement  between  said  Jno.  D' Wight  k  Co.  and 
said  C.  H.  Hawkins,  whereby  said  D'Wight  &  Co.  sold  to 
said  C.  H.  Hawkins,  or  his  assigns,  the  right  of  the  recipe 
for  manufacturing  the  article  known  as  ^^  Hecker  Bros.' 
Self-Rising  Flour,"  together  with  instructions  for  manufac- 
turing the  same,  within  this  state,  and  bound  themselves 
not  to  dispose  of  said  recipe  to  any  other  person  therein. 
Said  agreement  purported  to  have  been  made  for  the  con- 
sideration of  $800  in  hand  paid,  and  defendant  represented 
to  plaintifiEs  that  it  was  a  genuine,  valid  agreement,  and  that 
he  had  advanced  $800,  which  was  paid  to  D'Wight  &  Co., 
for  the  purchase  of  the  right  which  it  purported  to  convey. 
Relying  upon  these  representations,  plaintiff  contracted 
with  defendant  for  the  purchase  of  the  right  so  conveyed, 
and  for  some  articles  of  personal  property  and  fixtures 
which  had  been  used  in  said  business,  by  which  contract 
defendant  agreed  to  convey  plaintifis  said  property  and  said 
exclusive  right  for  $1,000,  which  they  paid  to  defendant ; 
but  ihe  conveyance  of  said  property  and  said  exclusive  right 
was  executed  to  plaintiffs  by  "  C.  H.  Hawkins  &  Bro.,"  who 
were  the  sons  of  defendant,  for  the  reason,  as  defendant  rep- 
resented at  the  time,  that  said  business  was  conducted  and 
said  right  purchased  of  D'Wight  &  Co.  in  the  name  of  his 
said  sons,  though  he  was  the  real  owner  and  had  the  right 
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to  dispose  thereof.  The  entire  vaiae  of  what  was  pur- 
chased, in  said  contract,  except  said  exclusive  right  to  man- 
ufacture and  sell  said  Self-Rising  Flour  and  said  recipe  in 
this  state,  as  estimated  h^  the  parties  to  the  contract  at  the 
time,  did  not  exceed  $200 ;  and  the  balance  of  said  consid- 
eration, i.  e.  the  sum  of  $800,  was  paid  and  understood  by 
the  parties  to  be  paid,  solely  for  said  exclusive  right. 
Neither  defendant  nor -his  sons,  nor  either  of  them,  owned 
in  fact  any  exclusive  right  to  manufacture  and  sell  said 
Self-Rising  Flour  and  said  recipe,  and  no  such  right  was  or 
could  be  conveyed  by  them  or  either  of  them  to  plaintiffs  j 
and  said  pretended  written  agreement  between  D'Wight  h 
Co.  and  C.  H.  Hawkins  was  never  executed  by  the  former, 
nor  by  any  one  by  them  thereto  authorized,  and  was  spu- 
rious and  void.  On  these  facts  it  is  alleged  "that  there 
was  a  feilure  of  the  title  and  right  in  defendant  to  sell  and 
convey  said  exclusive  right,  and  a  fkilure  to  comply  with 
his  contract  to  convey  the  same  to  plaintiflb,  and  that 
by  reason  thereof  the  title  of  plaintiffii  to  said  exclusive 
right  has  foiled,  and  that  they  have  been  damaged  by  th^ 
breach  of  said  contract  on  the  part  of  said  defendant,  in  the 
sum  of  $800 ;  ^  and  due  demand  and  refusal  of  repayment 
of  said  sum  is  also  alleged  to  have  been  made  before  the 
commencement  of  this  action.  Judgment  is  thereupon 
demanded  against  defendant  for  $800  damages. — ^A  demur- 
rer to  the  complaint  as  not  stating  a  cause  of  action,  was 
sustained ;  and  from  this  decision  the  plaintiflb  appealed. 

Paine  ^  Cb.,  for  appellants,  contended,  1.  That  the  com- 
plaint shows  a  good  cause  of  action  as  for  money  had  and 
received.  Where  there  is  a  contract  for  the  purchase  of 
several  articles  for  a  gross  sum,  but  each  article  has  a  sepa- 
rate estimated  price  in  making  up  such  gross  sum,  if  the 
title  to  one  of  the  articles  fails,  such  an  action  may  be  main- 
tained for  the  price  paid  therefor.    Miner  v.  BradUyy  22 
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Pick.,  457 ;  Jones  v.  Ryde^  1  E.  0.  L.,  166 ;  Cashing  v.  BicCy 
46  Me.,  303 ;  Michael  v.  MiUSy  17  Ohio,  601 ;  Ketchum  v. 
Stevens,  19  N.  T.,  499.  2.  A  cause  of  action  is  shown  for 
breach  of  contract  One  who  undertakes,  to  sell  any  right 
or  interest  created  by  an  instrument  executed  by  a  third 
party,  impliedly  warrants  the  genuineness  of  such  instru- 
ment. Murd  V.  Holly  12  Wis.,  112 ;  LawUm  v.  Howey  14 
id.,  241 ;  Am.  Law  Reg.,  April,  1866,  p.  336,  note,  and 
cases  there  cited;  Thompson  v.  McCvlhughy  31  Mo.,  224. 
But  in  this  case  the  complaint  shows  that  defendant  made, 
and  plaintiffs  relied  on,  representations  that  the  contract 
from  D'Wight  k  Co.  was  a  genuine,  valid  agreement ;  and 
these  representations,  so  relied  on,  amount  to  a  warranty. 
Smith  V.  Justicey  13  Wis.,  601 ;  Mahn  v.  DoolitiUy  18  id.,  196. 
The  fact  that  the  instrument  of  transfer,  made  in  pursuance 
of  the  defendant's  contract,  was  executed  by  his  sons,  in 
whose  name  the  property  stood,  cannot  relieve  the  defendant 
as  the  real  contracting  party,  from  the  obligation  of  his  con- 
tract Bomest  v.  LeigneZy  2  Rich.,  464 ;  Frey  r.  Vandenhoffy 
15  Wis.,  397 ;  Sweet  v.  MitcheUy  id.,  664-5.  The  assign- 
ment from  defendant's  sons  was  in  execution  of  an  agree- 
ment which  it  did  not  profess  to  show ;  and  parol  evidence 
is  admissible  to  show  what  the  agreement  was.  .  Frey  v, 
Vandenhoffy  and  Hahn  v.  DoolittUy  supra. 

J.  V.  V.  PkUiOy  for  respondent : 

1.  TSo  cause  of  action  is  shown  as  for  money  had  and 
received.  The  complaint  admits  that  the  contract  has  been 
performed  in  part,  and  does  not  allege  any  return  or  tender 
of  the  articles  of  personal  property  and  fixtures,  or  any 
attempt  to  put  the  defendant  m  staM  quo.  Weed  v.  Pagey  7 
Wis.,  503 ;  Hurd  r.  Holly  12  id.,  112 ;  Lawton  v.  Howe,  14 
id.,  241 ;  Masson  v.  Boveiy  1  Denio,  69 ;  Kimball  v.  Cunning* 
homy  4  Mass.,  502 ;  Voorhees  v.  Early  2  Hill,  288 ;  Chitty  on 
Con.  (8th  Am.  ed.),  *540.    The  rule  intimated  in  Miner  v. 
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Bradley,  22  Pick.,  459,  and  contended  for  by  the  plaintife' 
counsel,  is  not  the  law  in  this  state.  The  rule  has  been  set- 
tled here,  as  in  England  and  all  the  states  except  one  or 
two,  as  follows :  "  If  a  party  to  a  contract  elect  to  rescind  it 
on  the  ground  of  fraud,  he  must  do  so  in  toto  ;  he  cannot 
affirm  it  in  part,  and  repudiate  it  in  part"  7  Wis..  603 ; 
Chitty  on  Con.,  *686-7.  The  reason  assigned  is  that  a  dif- 
ferent rule  would  encourage  fraud,  by  allowing  a  party  to 
affirm  so  much  of  a  contract  as  may  be  advantageous  to 
him,  and  rescind  as  to  the  residue.  7  Wis.,  511-12.  "  The 
grossest  injustice  would  ensue  if  a  party  were  suffered  to 
say  that  he  would  retain  all  of  which  the  title  was  good,  and 
recover  a  proportionable  part  of  the  purchase  money  for  the 
rest.  Possibly  the  part  which  he  retains  might  not  have 
been  sold  unless  the  other  part  had  been  taken  at  the  same 
time,  and  might  not  be  valued  in  proportion  to  its  extent, 
but  according  to  the  various  circumstances  connected  with 
it"  So  here  the  plaintiffi  have  the  "  articles  of  personal 
property  and  fixtures  which  had  been  used  in  said  business," 
and  the  recipcy  which  involves  the  secret  of  carrying  on  the 
business  with  success  and  profit,  and  which  it  is  impossible 
for  them  to  restore  so  as  to  put  the  defendant  in  statu  quo. 
The  intimation  in  22  Pick.,  459,  claims  support  from  John- 
son  V,  Johnson,  8  Bos.  A  Pul.;  but  in  that  case  the  court  says 
there  were  "two  distinct  contracts,"  while  the  complaint  in 
this  case  shows  but  one  contract  Again,  it  does  not  appear 
from  the  complaint  that  plaintife  are  not  using  the  recipe 
furnished  them,  and  deriving  profit  therefrom ;  and  if  this 
be  so,  they  cannot  recover.  See  Chitty  on  Con.,  540 ;  Bliss 
V.  Negus,  8  Mass.,  46;  Conner  v.  Henderson,  15  id.,  *820. 
2.  No  cause  of  action  is  shown  as  for  a  breach  of  warranty 
of  title.  It  appears  that  the  contract  of  sale  was  an  executed 
contract,  signed  by  C.  H.  Hawkins  A  Bro.,  and  not  by 
defendant    The  contract  was  therefore  not  with  defendant 
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"All  the  prior  negotiations  between  the  parties  are  merged 
in  the  written  contract/'  8  Wis.,  859;  9  id.,  522;  Sigerson 
V.  Cashing,  14  id.,  627;  1  Smith's  L.  C,  272-8;  Chitty  on 
Con.,  *896.  And  if  no  warranty  is  expressed  in  the  con- 
veyance, none  is  implied,  and  none  can  be  shown  by  paroL 
Peltier  v.  OolUnSy  8  Wend.,  459;  Williams  on  Personal  Prop- 
erty, *814, 815.  8.  The  alleged  representations  of  defendant 
were  in  respect  to  circumstances  not  material.  It  would  not 
be  a  material  misrepresentation  to  say  that  C.  H.  HawMns 
&  Bro.  purchased  the  right  of  the  recipe  from  D'Wight  & 
Co.,  when  it  was  not  so  purchased,  but  was  a  secret  of  their 
own  discovery,  and  which  they  had  reduced  to  practical 
utility ;  nor  to  state  that  they  paid  $800  for  it,  if  that  state- 
ment was  not  true.  1  Story's  Eq.  Jur.,  §  191, 195 ;  Adams' 
Eq.,  *177 ;  Vernon  v.  Keys,  12  East,  682 ;  Starr  v.  Bennett,  5 
Hill,  808;  Otis  r.  Baymoiui,  8  Conn.,  418;  GaUager  v.  Brur 
ndy  6  Cow.,  847;  Benton  v.  Pratt,  2  Wend.  885. 

Cole,  J.  It  has  appeared  to  me  that  the  complaint  in  this 
case  might  well  be  sustained  on  the  first  ground  taken  by 
the  counsel  for  the  plaintiff.  He  contends  that  where  a  num- 
ber of  articles  are  bought  at  the  same  time,  and  a  separate 
price  agreed  upon  for  each,  although  they  are  all  included  in 
one  conveyance  or  bill  of  sale,  yet  the  contract,  for  a  sufficient 
cause,  may  be  rescinded  as  to  part,  and  the  price  paid  be 
recovered  back,  and  it  may  be  enforced  as  to  the  residue. 
This  is  certainly  the  doctrine  of  the  case  of  Johnson  v.  John* 
son,  8  Bos.  &  Pul.,  162.  And  that  case  is  cited,  and  at  least 
impliedly  approved  in  Min^r  v.  Bradley,  22  Pick.,  457.  To 
the  same  effect  is  the  case  of  Manning  v.  Humphreys,  8  E. 
D.  Smith,  218. 

Of  course  a  different  rule  prevails  where  the  contract  of 
sale,  covering  several  articles,  is  not  severable,  but  is  entire. 
There  the  party  is  not  at  liberty  to  rescind  the  contract  as  to 
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a  part  of  the  articles,  aad  treat  it  as  subsisting  as  to  the  res- 
idue. In  that  case,  if,  for  any  reason,  he  would  rescind  the 
contract,  he  must  do  it  in  iota.  Weed  v.  Page^  7  Wis.,  603. 
Now  the  question  arises.  Do  the  allegations  of  the  complaint 
bring  the  case  within  the  principles  of  the  decisions  first 
above  cited?  According  to  those  averments,  the  parties 
themselves  agreed  upon  the  amount  to  be  paid  for  the  exclu- 
sive right  to  manufacture  the  "  Self-Rising  Flour."  Eight 
hundred  dollars  was  the  sum  fixed  upon  for  that  right.  That 
sale  is  distinct  from  the  one  relating  to  the  articles  of  personal 
property;  and,  within  the  principles  of  Johnson  r.  Johnson  and 
Manning  r.  Humphreys^  the  plaintiffs  can  i^ecover  the  price 
of  that  article  without  offering  to  restore  the  others.  They 
have  paid  eight  hundred  dollars  upon  a  consideration  which 
has  failed,  and  they  are  entitled  to  recover  that  sum  from  the 
defendant  in  an  action  for  money  had  and  received.  Gushing 
V.  Riccy  46  Maine,  803;  Jones  v.  Ryde^  1  Eng.  C.  L.,  166; 
Ketchum  v.  Stevens^  19  N.  T.,  499;  Hurd  v.  HaU,  12  Wis., 
112;  Lawton  v.  Howe,  14  id.,  241. 

The  chief  justice,  however,  thinks  that  the  complaint 
shows  a  cause  of  action  for  a  fiiilure  by  the  defendant  to 
fulfill  the  contract  which  he  made,  and  that  the  action  can 
more  properly  be  rested  upon  that  ground.  It  seems  to 
me  that  the  action  can  be  maintained  upon  that  ground,  as 
well  as  for  a  failure  of  consideration.  The  defendant  repre- 
sented that  he  owned  the  exclusive  right  of  manufacturing 
and  selling  the  Self-Rising  Flour  and  the  recipe  within  the 
state,  and  that  he  acquired  this  right  from  D'Wight  &  Co., 
by  an  agreement  made  between  them  and  his  son  for  his 
own  benefit  This  right  he  undertook  to  convey  to  the 
plaintiffi  for  a  specified  sum,  but  failed  to  comply  with  his 
contract  It  is  alleged  that  he  had  not  the  right  which  he 
attempted  to  sell,  and  that  the  pretended  written  agreement 
of  D'Wight  k  Co.  was  not  a  genuine  agreement,  but  was 
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spurious  and  voicL  The  action  may  be  regarded  as  pro- 
ceeding upon  an  express  or  implied  warranty  of  title  to  an 
agreement  and  exclusive  right  which  the  defendant  sold  as 
his  own. 

Chancellor  Kent,  in  2  Com.,  p.  478,  says :  "In  every  sale 
of  a  chattel,  if  the  possession  be  at  the  time  in  another,  and 
there  be  no  covenant  or  warranty  of  title,  the  rule  of  caveat 
emptor  applies,  and  the  party  buys  at  his  peril.  But  if  the 
seller  has  possession  of  the  article,  and  he  sells  it  as  his  own, 
and  not  as  agent  for  another,  and  for  a  fair  price,  he  is  under- 
stood to  warrant  the  title.  A  fair  price  implies  a  warranty 
of  title ;  and  the  purchaser  may  have  a  satisfaction  from  the 
seller,  if  he  sells  the  goods  as  his  own,  and  the  title  proves 
deficient.  This  was  the  rule  also  of  the  civil  law  in  all  cases, 
whether  the  title  wholly  or  partially  £Edled.  In  most  of  the 
United  States  the  rule  of  the  common  law  is  understood  to 
be,  that  the  mere  fact  of  a  sale  of  chattels  implies  a  warranty 
of  title  to  the  thing  sold.  See  cases  in  notes  to  Chitty  on 
Contracts,  p.  889,  a«d  1  Parsons  on  Contracts  (6th  edition), 
pp.  673  etseq.  But  it  seems  that  in  England  the  rule  is  differ- 
ent, and  that  there  is  no  implied  warranty  of  title  on  a  sale  of 
goods ;  and  if  there  be  no  fraud,  the  vendor  is  not  liable  for  a 
bad  title,  unless  there  is  an  express  warranty,  or  an  equivalent 
to  it  by  declarations  or  conduct  Morley  v.  Attenborough^  8 
"Wels.,  HurL  k  Gord.,  600.  Yet  even  in  this  case,  Pabk,  B., 
says,  if  a  tradesman  in  the  way  of  trade  sells  goods  at  hi^ 
shop,  he  must  be  considered  as  warranting  the  title ;  and  he 
cites  a  number  of  English  authorities  which  hold  that  where 
one  in  possession  of  a  personal  chattel  sells  it,  the  bare  affirm- 
ing it  to  be  his  own  amounts  to  a  warranty.  In  Surd  v.  HdU 
and  Lawion  v.  HowCy  mpra^  the  chief  justice  holds  that  there 
is  an  implied  warranty  of  title  in  the  sales  of  written  instru- 
ments or  thjmgs  in  action,  where  the  vendee  does  not  obtain 
what  he  bargained  for^  and  his  views  are  supported  by  many 
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authorities.  See  also  tlie  cases  referred  to  by  Judge  Red- 
field  in  his  notes  to  Dumont  v.  WiUiamsoriy  Am.  Law  Reg., 
April,  1866,  where  he  shows  that  the  undoubted  weight  of 
authority  still  is,  that  one  passing  a  note  or  bill  by  mere 
delivery,  assumes  an  implied  obligation  in  all  cases,  unless 
there  is  something  to  show  a  different  purpose,  that  the  same 
is  genuine,  and  what  it  purports  to  be  on  its  face,  and  that 
he  has  the  legal  right  to  transfer  the  title  to  the  instrument. 

These  principles  in  regard  to  the  sales  of  personal  property 
and  choses  in  action  seem  to  me  applicable  to  the  facts  stated 
in  the  complaint;  especially  when  we  consider  the  represen- 
tations of  the  defendant.  He  represented  that  he  owned  the 
exclusive  right  which  he  offered  to  sell,  and  that  he  acquired 
it  by  the  written  agreement  therein  mentioned.  In  Jones  r. 
Ryde,  6  Taunt,  488  (1  Eng.  C.  L.,  166),  C.  J.  Gibbs  says,  if 
he  who  negotiates  a  note,  or  other  instrument  of  like  nature, 
which  passes  by  indorsement,  does  not  indorse  it,  he  does 
not  incur  the  liability  which  an  indorsement  would  bring 
upon  him ;  but  this  declining  to  indorse  the  instrument  does 
not  rid  him  of  that  responsibility  which  attaches  on  him  for 
putting  off  an  instrument  as  of  a  certain  description,  which 
turns  out  not  to  be  such  as.  he  represents  it.  This  remark 
is  founded  in  good  sense  and  morality,  and  applies  to  the 
case  set  forth  in  the  complaint,  with  great  force. 

It  has  been  suggested  that  it  was  the  duty  of  the  plaintiflb 
to  know,  when  they  purchased  the  exclusive  right  men- 
tioned, that,  from  the  nature  of  things,  lio  such  right  could 
exist  or  be  conveyed.  For  myself,  I  am  not  prepared  to  say 
that  it  is  an  utter  impossibility  for  a  person,  by  any  combi- 
nation of  chemical  agencies,  to  produce  an  article  of  self- 
rising  flour  for  which  he  would  be  entitled  to  a  patent  under 
the  patent  laws  of  the  United  States.  The  country  is  fall 
of  patents  of  one  kind  and  another — some  of  which  would 
seem  to  be  for  tilings  of  as  little  value  or  beneficial  use  as 
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sncli  a  patent  would  be.  It  does  not  seem  to  me  at  all  anal- 
ogous to  the  case  where  a  person  should  attempt  to  sell  and 
convey  the  exclusive  right  to  breathe  the  air,  or  warm  in  the 
sunshine,  or  do  any  other  thing  that  all  have  a  right  to  do. 
The  impossibility  of  securing  an  exclusive  right  to  manu- 
fiewjture  "HeckerBros/  Self-Rising  Flour,"  is  not  so  per- 
fectly obvious,  that  we  can  say  no  prudent  man  would  con- 
tract for  the  right.  And  unless  it  is  so,  it  seems  to  me  we 
cannot  pronounce  the  contract  void  for  its  inherent  absurdity. 
Under  the  code  practice,  it  has  not  seemed  to  me  very 
important  to  inquire  whether  this  should  be  treated  as  an 
action  to  rescind  the  contract  of  sale  for  the  exclusive  right 
and  reclaim  the  price  paid,  or  as  an  action  for  a  breach  of  war- 
ranty.  The  fiacts  stated  will  sustain  an  action  on  either  ground. 
The  only  damages  claimed  for  a  breach  of  the  contract  are 
the  consideration  paid.  The  defendant  did  not  and  could 
not  comply  with  that  part  of  the  contract  by  which  he  under- 
took to  convey  the  exclusive  right.  As  there  was  nothing 
received  by  the  plaintiffi,  there  is  nothing  to  be  returned  to 
make  the  rescission  complete.  According  to  the  complaint, 
no  title  to  the  exclusive  right  to  manufacture  the  Self-Rising 
Flour  ever  passed  to  the  plaintiffs.  Even  if  the  action  be 
founded  on  the  warranty  of  title,  ought  not  the  defendant  at 
least  to  make  restitution  of  the  price  of  the  exclusive  right 
which  he  did  not  and  could  not  sell  T  It  appears  to  me  he 
should.  Pothier  states  that  by  the  French  law,  while  a 
clause  in  the  contract  by  which  the  seller  stipulates  that  he 
will  not  be  liable  to  warranty,  prevents  any  claim  against 
him  for  the  buyer's  damages  resulting  from  his  inability  to 
defend  him  against  creditors  and  to  fiilfiU  his  promise  to 
cause  him  to  have  the  thing,  yet  this  does  not  discharge  him 
from  liability  to  a  restitution  of  the  price.  Treatise  on  Con- 
tracts, part  2,  chap.  1,  Art  7  et  9eq.  It  seems  to  me,  such  a 
rule  might  well  be  applied  to  the  fects  stated  in  the  com- 
plainty  even  if  the  action  be  founded  upon  the  warranty. 
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But  the  question  of  damages  is  not  properly  before  us,  and 
I  have  made  these  suggestions  in  answer  to  some  objections 
taken,  that  in  an  action  for  a  breadh  of  warranty  of  title  the 
price  paid  for  a  thing  utterly  valueless  to  the  vendee  could 
not  be  recovered  back.  See  Scranion  v.  TiUeyy  16  Texas,  184, 
and  cases  cited  on  page  194. 

I  think  the  complaint  states  a  cause  of  action,  and  that 
the  demurrer  was  improperly  sustained. 

By  the  Court. — ^The  order  of  the  circuit  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Mr.  Justice  Downer  dissents. 


KooNAN  and  another  vs.  Obton  and  another. 

Jtrferenet  hy  ttipvlatUm  of  parties,  in  equity — Judge  cannot  he  compelled  by  etipulO' 
tion  to  eiyn  the  rqwrt  ae  hie  finding — Ejfeet  of  hie  r^fiual — Power  of  the 
eotirt  over  the  r^fvre^e  report. 

1.  It  waa  stipulated  by  the  parties  to  the  suit  that  the  oourt  make  an  order 
referring  it  to  two  persons  named,  to  ascertain  certain  facts  bj  actual 
guage  and  measurement,  and  report  the  same  to  the  court ;  and  the  order 
was  so  made.  It  was  further  stipulated  at  the  same  time,  Uiat  faots>  esti- 
mates and  measurements  so  reported,  should  "  be  the  finding  of  the  ceuri 
upon  the  same,  and  be  eigned  by  the  judgcy  and  filed  with  the  papers  in  the 
cause,  and  be  a  perpetual  and  conclusiye  record  of  such  facts,  estimates 
and  measurements  forerer,  between  said  parties ;  *'  that  said  finding  of 
the  court  should  be  deemed  a  special  finding  upon  the  ftuits,  estimates 
and  measurements  embraced  in  said  report,  and  be  used  and  treated  as 
such  in  the  trial  of  this  cause,  and  also,  as  between  the  same  parties,  in 
the  trial  of  any  other  actions  growing  out  of  or  founded  upon  the  lease 
mentioned  in  the  complaint  Held,  that  this  was  not  a  reference  under 
the  statute,  and  the  court  had  no  authority,  as  in  the  case  of  a  statutovy 
reference,  to  reffiew  and  correct  the  report,  nor  to  set  it  aside  and  refer 
said  matters  to  other  referees. 
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i.  In  oate  either  or  both  the  referees  named  should  reftiee  to  aet,  the  ttipula^ 
tion  Atrther  proTided  that  the  eoort  er  Judge  might  at  enee  appoint  one 
or  two  other  suitable  persons  to  aot  in  plaoe  of  the  one  or  two  so  revis- 
ing ;  and  that  the  elerk  notify  the  appointees,  with  a  request  that  thej 
signif J  promptly  their  aooeptance  or  reftisal,  until  two  referees  should 
haTO  been  found  and  appointed  to  aot  with  all  oonTenient  speed ;  pro- 
Tided,  that  the  person  or  persons  so  to  be  appointed  should  be  skilled 
in  hTdranlio  engineering,  and  non-residents  of  this  state.  SM,  that  it 
was  not  neoessary  that  persons  appointed  referees  in  plaoe  of  those 
named,  should  be  nominated  by  the  respeotiTe  parties  to  the  suit ;  but 
the  judge  might  appoint  at  his  disoretion  any  persons  non-residents  of 
this  state  and  skilled  in  hydranlio  engineering.  t 

I.  Whether  the  estimates  and  measorements  reported  were  Unding  in  ease 
the  judge  reftised  to  mgn  the  report,  is  not  here  decided. 

APPEAL  from  the  Circtiit  Court  for  Milwaukee  County. 

The  pbdntiffis,  as  lessees  of  certain  land  and  water  power, 
brought  this  action  against  Orton  as  own^r  of  said  land  and 
power  and  of  the  dam  connected  therewith,  and  against 
Kinney  as  lessee  of  another  portion  of  the  power  created  by 
said  dam,  to  restrain  them  from  certain  acts  by  which  it  is 
alleged  that  plaintifls  were  deprived  of  the  enjoyment  of  the 
full  amount  of  water  to  which  they  were  entitled.  On  the 
18th  of  September,  1865,  the  court  made  an  order,  pursuant 
to  a  written  stipulation  of  the  parties,  referring  it  to  James 
B.  Francis,  of  Lowell,  Mass.,  and  Daniel  Marsh,  Esq.,  of 
Rochester,  N".  T.,  to  ascertain  by  actual  guage  and  measure- 
ment, and  to  report  to  the  court,  the  true  height  of  said  dam, 
the  fall  of  water  afforded  by  it  at  plaintiffs*  mill,  and  various 
other  specified  matters  of  fact  At  the  same  time  the  par- 
ties entered  into  frirther  stipulations  in  regard  to  the  effect 
of  the  report  of  smd  referees,  when  made,  and  in  regard  to 
the  manner  in  which  further  appointments  of  referees  should 
be  made  in  case  those  appointed,  or  either  of  them,  should 
refuse  to  serve ;  which  stipulations  are  sufficiently  recited  in 
the  opinion,  infra.  Mr.  Francis  having  declined  to  act  as 
Vol.  XXn.— 7. 
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referee,  and  the  defendants  having  moved  for  the  appoint- 
ment of  a  sabstitute,  the  court  on  the  2d  of  November,  1865, 
appointed  L  F.  Quimby,  of  Rochester,  N.  T. ;  and  said 
Marsh  and  Quimby  proceeded  to  act  under  the  order,  and 
filed  their  report  on  the  6th  of  December,  1865.  The  plain- 
tiffi  moved  to  set  aside  the  report;  '^  and  that  a  new  refer- 
ence be  made  under  said  stipulations,  to  other  referees  to  be 
named  by  the  parties  to  said  cause  respectively ; "  alleging 
in  support  of  the  motion,  in  substance,  that  they  were  sur- 
prised by  the  appointment  of  Mr.  Quimby  in  place  of  Mr. 
Francis ;  that  both  the  referees  by  whom  the  report  was 
made  were  nominees  of  the  defendants ;  and  that,  accord- 
ing to  the  spirit  and  intent  of  the  stipulation,  plainti£b 
were  to  have  one  referee  appointed  on  their  own  nomina- 
tion ;  and  also  alleging  that  the  dam  had  been  raised  by 
the  defendant  Orton  since  the  reference  was  made;  that 
there  were  various  errors  and  defects  in  the  processes  by 
which  the  referees  had  arrived  at  the  results  reported ;  that 
a  part  of  the  measurements  reported  had  been  made  by  only 
one  of  the  referees,  and  not  by  the  two  acting  jointly,  etc. 
Numerous  affidavits  were  filed  by  the  respective  parties. 
The  court  in  February,  1866,  made  an  order  setting  aside 
the  report,  vacating  the  order  of  November  2,  1865,  by 
which  Mr.  Quimby  was  appointed  referee,  and  appointing 
"William  A.  Worthen,  of  N.  Y.,  "  referee  on  the  part  of  said 
plaintiffi,  to  act  in  connection  with  said  Daniel  Marsh,  the 
referee  on  the  part  of  said  defendants,  m  fulfilling  *  ♦ 
the  order  of  reference"  made  on  the  18th  of  September, 
1866. — ^From  this  order  the  defendants  appealed. 

E.  Mariner^  with  H.  S.  Orton  of  counsel,  for  appellants, 
argued,  among  other  things,  that  every  reference  not  pro- 
vided by  the  statute,  is  a  submission  to  arbitration,  and  the 
report  is  an  award.  HiUs  v.  Passage^  21  Wis.,  294,  especially 
the  opinion  on  re-argument ;  Jones  v.  Ouylery  16  Barb.,  676, 
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and  cases  there  oited;  Blunt  v.  Whitney ^  8  Sand£,  S.  C,  4; 
2  Whit  Pr.  (8d  ed.),  288.  The  reference  in  this  case, 
although  in  the  form  of  an  order  of  court,  is  clearly  a  refer- 
ence by  stipulation,  and  the  order  takes  its  character  and 
effect  from  the  stipulation*  The  matters  submitted  mre  not 
the  subject  of  judicial  inquiry.  They  were  not  submitted 
in  order  that  they  should  be  subjected  to  judicial  inquiry. 
The  referees  were  to  ascertain,  and  did  ascertain,  the  facts 
6y  actual  guage  and  measurement  made  by  them^selves.  They 
hare  done  nothing  that  the  court  could  do;  nothing  that  it 
knows  how  to  review.  Again,  the  stipulation  provides  that 
this  report  shall  be  conclusive  upon  the  court  in  this  action ; 
that  the  court  shall  sign  it  as  made;  that  it  shall  not  be 
reviewed.  The  language  k  as  peremptory  as  can  be  chosen, 
and  it  is  the  ordinary  language  of  submission  to  arbitration. 
Again,  the  stipulation  provides  that  the  report  shall  be  con^ 
elusive  upon  the  courts  in  all  other  actions  which  shall  be 
pending,  not  only  between  the  parties  to  this  action,  but  be- 
tween Orton  alone  and  the  plaintiff,  touching  the  lease — a 
force  which  could  be  derived  only  from  a  judgment  Again, 
this  report  has  no  force  whatever  separate  from  the  contract; 
and  in  vacating  the  report  the  court  does  violence  to  the  con- 
tract To  hold  that  a  contract  so  carefully  prepared,  and  so 
well  adapted  to  the  exigencies  of  the  parties  as  this,  should 
be  annulled  upon  ex  parte  affidavits,  without  cross-examina- 
tion, seems  new  and  dangerous.  1  Molloy,  394;  Harrison  v. 
Wright,  18  M.  &  W.,  816.  This  is  not  a  statutory  arbitra- 
tion.  Only  those  differences  which  make  out  a  cause  of  ao- 
tion  can  be  arbitrated  under  the  statute,  and  then  only  when 
the  submission  provides  that  judgment  shall  be  entered  on 
the  award.  Grary's  Special  Proceedings,  44 ;  Cranston  v. 
Kinney,  9  Johns.,  218;  Cope  v.  Gilbert,  4  Denio,  847.  A 
common  law  award  can  be  set  aside  only  in  equity,  and  that 
for  fraud  or  corruption  on  the  part  of  the  arbitrators,  or  a 
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plain  blunder  in  calculation,  or  a  mistake  in  law  apparent  on 
the  &ce  of  the  award. 
Byrcm  Paine^  of  counsel,  on  the  same  side : 
It  is  obvious  that  none  of  the  authorities  relating  merely 
to  setting  aside  or  reviewing  reports  of  statutory  referees, 
where  the  statute  provides  for  a  review,  are  applicable  here. 
This,  so  &r  as  concerns  the  questions  submitted,  is  like  a 
common  law  award,  or  like  a  reference  or  arbitration  out- 
side of  the  statute.  These  will  not  be  set  aside  by  courts  of 
law  or  equity,  except  on  clear  and  strong  grounds,  which  are 
usually  stated  as  fraud  or  improper  conduct  on  the  part  of 
the  arbitrators,  or  gross  and  palpable  mistake  of  law  or  fact 
—none  of  which  exist  here.  1  TJ.  S.  Dig.,  p.  218,  §§  419-486 ; 
IJohns.  Ch.,  101,  226;  UnderhiU  v.  Van  Ooriland,  2  id., 
861;  id.,  276,  551;  2  Day,  558;  Broimt  v.  Oreerij  7  Conn., 
686;  Fislier  v.  Tmrnier,  14  id.,  26;  Merritt  v.  Merritt,  11  HI., 
867-8;  Rosa  r.  WaU,  16  id.,  99;  Eaton  n,  Eatm,  8  Ired.  Eq., 
102;  Veghte  v.  Hoagland,  2  Stock.,  45;  Bridgman  v.  Bridg* 
maUy  28  Mis.,  272-4 ;  Messick  r.  Wardj  1  Grant's  Oases,  487; 
Gardner  v.  MastuSy  8  Jones'  Eq.,  462;  Emmett  v.  Hoytj  17 
Wend.,  418,  416;  Smith  v.  CuHer,  10  id.,  68ft-91;  Bolosonv. 
Oarsany  8  Md.,  208,  221-22;  Morgan  v.  Mather^  2Vesey,  Jr., 
22;  Baasen  v.  Baehr^  7  Wis.,  520-21 ;  Lansing's  Appeal^  10 
id.,  120;  Crary'sK  Y.Pr.,  54;  17  Johns.,  406;  28  Barb., 
188 ;  1  Barb.  Ch.,  178 ;  4  Seld.,  168 ;  1  Brev.,  289 ;  1  Brown's 
Ch.,889;  2  id.,  168;  1  Vesey,  Jr.,  865;  Eddy  v.  SpragueylQ 
Vt.,216;  JTarm  r.  iSfeo?,  10  Shep.,  485.  See  also  R.  8.,  chap. 
181,  sec.  10. 

/.  P.  Walker^  for  respondents,  argued  that  the  reference 
in  this  case  was  not  a  reference  of  the  cause  by  the  court 
under  the  statute,  nor  yet  a  submission  of  the  cause  to 
arbitration  by  the  parties,  either  under  the  statute  or  at 
conmion  law;  but  it  was  a  reference  by  an  order  of  court 
Upon  stipulation  of  the  parties ;  not  of  the  cause,  but  of  <3er- 
tidn  controverted  fiftcts,  as  a  means  of  procuring  information 
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or  evidence  for  the  guidance  of  the  court  in  the  final  trial  of 
the  case.  2.  By  the  special  contract  upon  which  the  order 
of  reference  was  based,  it  was  obviously  intended  that  each 
side  should  select  its  own  judge  or  trier,  and  not  that  the 
court  should  arbitrarily  select  for  them ;  still  less,  that  one 
party  should  select  both  referees.  8.  It  is  equally  clear  that 
the  parties  contracted  in  view  of  the  state  of  fitcts  which 
existed  at  the  time  of  the  contract,  as  to  the  matters  to  be 
examined  and  reported  upon,  and  not  in  reference  to  any 
material  change  in  that  state  of  firsts,  even  though  accidental, 
still  less  a  material  change  wrought  by  the  positive  act  of 
one  of  the  parties.  4.  It  is  also  clear  that  it  was  the  duty 
of  the  referees,  under  the  stipulation  and  order,  to  act  jointly 
in  every  part  of  their  work ;  and  that  if  they  foiled  to  do  so, 
the  parties  should  not  be  bound  by  the  result.  5.  The 
setting  aside  of  the  report  was  a  matter  within  the  discre- 
tion of  the  court  below ;  and  its  ruling  will  not  be  disturbed' 
unless  there  has  been  gross  abuse  of  that  discretion.  It  is 
like  the  granting  of  a  new  trial.  Van  Valkenburg  v,  JBos^ 
kins,  7  Wis.,  496;  State  v.  Lammt,  2  id.  437;  Ford  r.  Ford^ 
8  id.,  899;  Schoeffler  v.  The  State,  id.,  82S;  Oook  v.  Helms,  b 
id.,  107 ;  6  id.,  67 ;  14  id.,  856  and  687.  ♦ 

Cole,  J.  The  stipulation  of  the  parties  provided  that  it 
should  be  referred  to  James  B.  Francis,  of  Lowell,  Mass., 
and  Daniel  Marsh,  of  Rochester,  TS.  T.,  to  ascertain  by 
actual  guage  and  measurement,  and  to  report  to  the  court 
with  all  convenient  speed,  upon  the  points  therein  specified. 
It  was  "  further  stipulated  by  and  between  the  parties  to  said 
action,  that  the  facts,  estimates  and  measurements  reported 

*  The  greater  part  of  the  bin  of  ezoeptiont  and  of  the  briefk  of  the  reepee- 
tire  eosMal  it  ooenpied  with  the  afidaTitt  and  argnmenta  relative  to  the 
alleged  fketa  npon  which  plaintiffs'  motion  was  based ;  but  these  became 
nnimportant  in  the  tiew  which  this  court  took  of  the  subject.-— Bsp. 
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by  said  referees,  under  and  by  virtue  of  the  foregoing  or- 
dersy  shall,  when  so  reported,  be  the  finding  of  the  court 
upon  the  same ;  and  be  signed  by  the  judge  and  filed  with 
the  papers  in  the  cause ;  and  be  a  perpetual  and  conclusive 
record  of  such  facts,  estimates  ai\^  measurements  forever, 
between  the  said  parties,  NocTum  ^  McNab  and  John  J.  Or- 
ton:  that  said  finding  of  the  court  shall  be  deemed  a  special 
finding  upon  the  fitcts,  estimates  and  measurements  em- 
braced in  said  report;  and  be  used  and  treated  as  such  in 
the  trial  of  this  cause,  as  between  the  parties  last  above 
named ;  and  also  as  between  the  same  parties  in  the  trial  of 
any  other  actions  growing  out  of  or  founded  upon  the  lease 
mentioned  in  said  complaint,  in  whatsoever  county  such 
actions,  or  any  of  them,  may  be  pending/' 

In  regard  to  the  appointment  of  referees,  in  case  either 
one  or  both  of  those  named  should  refuse  to  act,  the  stipu- 
lation provided,  that  in  that  ^^case  the  court,  or  the  judge 
of  said  court  in  vacation,  may  at  once  appoint  some  other 
suitable  person  to  act  as  referee  in  place  of  the  one  so  refus- 
ing, or  two  other  suitable  persons  to  act  as  referees  in  the 
place  of  both  so  refusing,  and  that  the  clerk  transmit  the 
order,  stipulation  and  appointments  so  made  to  such  other 
person  or  persons  so  appointed,  with  a  similar  request  as 
above,  until  two  referees  shall  have  been  found  and  appointed 
to  act  with  all  convenient  speed ;  provided,  however,  that 
the  person  or  persons  so  to  be  appcnnted  shall  be  skilled  in 
hydraulic  engineering,  and  shall  be  non-residents  of  the 
state  of  Wisconsin." 

From  the  clauses  of  the  stipulation  above  quoted,  it  is 
very  manifest  that  the  reference  was  not  one  under  the  stat- 
ute. It  was  a  reference  made  solely  in  accordance  with  the 
i^eement  of  the  parties*  They  saw  fit  to  refer  certain  mat- 
ters to  the  decision  of  two  scientific  engineers,  who  were  to 
ascertain,  by  actual  guage  and  measurement,  the  facts  upon 


Digitized  by 


Google 


SEPTEMBER  TEBM,  1867.  91 

NooDAii  and  another  ts.  Orion  and  anothtr. 

the  matters  submitted,  and  report  the  same  to  the  court 
But  the  court  was  not  to  have  the  power  of  reviewing  and 
correcting  these  estimates  and  measurements,  or  of  setting 
the  report  aside,  as  in  ordinary  references  under  the  statute. 
The  fskcts,  estimates  and  measurements  reported  by  the  ref- 
erees were  to  constitute  the  finding  of  the  court;  be  signed 
by  the  judge,  and  filed  with  the  papers  in  the  cause;  and 
^^be  a  perpetual  and  conclusive  record  of  such  facts,  esti- 
mates and  measurements,"  embraced  in  the  report  It  was 
somewhat  in  the  nature  of  an  arbitration ;  that  is,  the  par- 
ties agreed  to  submit  to  the  engineers  certain  matters,  and 
their  report  thereupon  was  to  take  the  place  of  the  usual 
finding  of  the  court  in  this  suit,  and  be  treated  as  conclusive 
upon  those  facts  in  any  other  actions  between  the  parties 
growing  out  of  the  lease.  The  stipulation,  however,  gives 
the  court  no  authority  to  review  and  correct  the  report  in 
any  manner.  The  estimates  and  report  were  final  upon  the 
matters  submitted.  McFarlane  v.  Cushman^  21  Wis.,  401 ; 
HUU  V.  Passage,  id.,  294.  This  is  the  plain,  positive  lan- 
guage of  the  stipulation. 

Further,  did  tiie  stipulation  give  the  court  authority  to  set 
aside  the  report  which  was  made  by  Marsh  and  Quimby, 
and  refer  the  matters  to  Marsh  and  Worthen  for  a  further 
report?  It  appears  to  us  not  It  will  be  seen  that  the  stip- 
ulation provides,  in  case  either  Francis  or  Marsh  refuse  to 
serve,  that  the  court,  or  the  judge  thereof  in  vacation,  pro- 
ceed at  once  and  appoint  some  other  suitable  person  to  act 
as  referee  in  place  of  the  one  so  refusing  to  act  Francis 
having  refused  to  act,  the  court  proceeded  and  appointed 
Quimby,  who  did  act  with  the  other  referee.  Now  it  is  said 
the  appointment  of  Quimby  was  irregular,  because  he  was 
not  the  person  named  by  the  respondents.  It  is  said  the 
parties  intended  to  keep,  each  for  itself,  the  selection  of  a 
referee,  and  did  not  intend  that  the  court  should  arbitrarily 
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select  for  them.  Such  is  not  our  construction  of  the  stipu- 
lation. That  does  not  reserve  to  the  parties  the  right  of 
nominating  a  referee.  It  gives  the  court  or  judge  full  power 
to  appoint  some  suitable  person  to  act  as  referee  in  the  place 
of  the  one  refusing  to  act,  only  requiring  that  the  person 
appointed  shall  be  skilled  in  hydraulic  engineering  and  not 
a  resident  of  the  state.  These  are  the  only  limitations  upon 
the  authority  of  the  court  to  appoint  These  conditions 
were  fulfilled  in  the  appointment  of  Quimby.  And  he  hav- 
ing consented  to  act,  and  having  in  fetct  acted,  with  Marsh 
in  making  the  estimates  and  measurements  upon  the  matters 
submitted,  the  court  could  not  set  aside  the  report  It  is 
true,  the  stipulation  provides  that  the  report  shall  be  signed 
by  the  judge,  but  we  do  not  think  it  was  intended  by  this 
language  to  ^ve  the  court  power  to  vacate  and  set  aside  the 
report  when  made.  It  was  undoubtedly  intended  that  he 
should  sign  the  report;  and  whether  he  must  not  do  so  in 
order  to  make  the  report  operative  and  effectual,  is  a  ques- 
tion not  now  before  us,  and  one  upon  which  we  do  not  wish 
to  be  understood  as  expressing  any  opinion.  We  have  been 
considering  merely  the  question  whether,  under  the  stipula- 
tion, the  court  had  power  to  set  aside  the  report  when  made. 
Upon  that  point  we  are  clearly  of  the  opinion  that  it  had 
not  The  parties  submitted  matters  to  the  judgment  of  two 
hydraulic  engineers,  and  their  decision  is  final ;  or  certainly 
should  be  treated  so  when  signed  by  the  .judge.  It  then 
partakes  so  much  of  the  nature  of  a  conmion  law  award, 
that  it  can  only  be  impeached  upon  the  usual  grounds  in  a 
court  of  equity. 

By  the  OourL — ^The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  farther  proceedings. 

Mr.  Justice  Downer  did  not  take  part  in  the  decision  of 
this  case. 
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MouNTAHf  VS.  Fisher. 

Imwaxt:  right  to  reewerfor  labor  and  tornieu — Whtn  eontraeU  binding,    WiT- 
iriBS :  whm  wtfe  mag  Uai\fyfor  huaband, 

1.  An  infknt  who  !!▼••  with  and  works  for  another  person  upon  %  mutnal 

understanding  that  his  serrices  are  rendered  in  oonsideration  of  receiT- 
ing  a  home,  food,  clothing,  eare  and  attention,  such  as  a  child  of  such 
other  person  would  reasonably  be  entitled  to,  and  who  is  in  fact  so 
treated  cannot  recoTer  for  his  serrioes. 

2.  In  an  action  bj  an  infant  for  an  amount  alleged  to  be  due  her  for  the 

reasonable  Talne  of  her  seryioes,  it  was  not  error  to  refuse  an  instruc- 
tion "  that  if  the  understanding  between  plaintiff  and  defendant  was, 
that  she  was  to  remain  with  defendant  and  receiye  for  her  serrioes  a 
portion  of  his  property  upon  her  marriage  or  his  death,  then  she  could 
not  recoTor,"  there  being  no  sufficient  proof  of  what  defendant  was 
worth,  or  what  portion  of  his  property  she  was  to  receiye,  nor  other 
proof  that  such  contract  would  haye  been  benetcial  to  her. 
8.  In  such  a  case  the  defendant's  wife  was  not  a  competent  witness  for  him 
goMToUy,  whether  or  not  she  might  hare  been  admitted  to  testify  as  to 
any  agreement  of  plaintiff  with  her  as  defendant's  agmU, 

APPEAL  from  the  Circuit  Court  for  Fond  du  Lac  County. 

Josephine  Mountain^  an  infant,  brought  this  action  by  her 
guardian,  to  recover  the  alleged  value  of  about  eight  years' 
services  rendered  to  defendant,  by  her,  as  a  domestic  servant, 
from  1858  to  1866.  The  answer  was,  in  substance,  that 
defendant,  at  the  request  of  the  plaintiff  and  her  friends, 
took  her,  being  destitute  and  an  orphan,  into  his  family  with 
an  agreement  that  she  might  live  in  it  as  a  member  thereof, 
and  be  fed,  clothed,  schooled,  instructed  and  cared  for  as 
such,  so  long  as  she  should  desire  to  stay,  and  in  return 
therefor  should  render  such  assistance  about  defendant's 
house  and  farm  as  a  child  of  her  age  could  reasonably  do ; 
and  that  this  agreement  was  faithfully  performed  on  defend- 
ant's part  The  answer  also  pleads  the  value  of  plaintiff's 
,  indebtedness  to  defendant  for  necessaries  of  life  furnished  her, 
as  a  set-off  to  the  foil  amount  of  the  admitted  value  of  plain- 
tiff's services. — ^The  plaintiff  testified  in  her  own  behalf  that 
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in  1858,  after  the  death  of  both  her  parents^  she  was  living 
for  a  short  time  at  the  house  of  one  Bowles ;  that  she  went 
from  there  to  live  with  the  defendant,  who  was  then  living 
on  a  farm  belonpng  to  Bowles,  and  had  no  child  of  his  own; 
that  she  went  with  Mrs.  Fisher,  and  had  not  seen  the  defend- 
ant before  going ;  did  not  know  exactly  how  she  came  to  go; 
Mrs.  Bowles  and  Mrs.  Fisher  made  the  arrangement ;  she 
herself  did  not  make  any  arrangement  about  staying  at 
defendant's;  said  nothing  about  hiring  to  him;  thought 
nothing  was  said  to  her  when  she  went,  as  td  what  they  were 
going  to  give  her  or  do  for  her ;  did  not  then  know  what  to 
expect  about  her  treatment,  or  how  long  she  was  to  stay. 
There  was  no  agreement  as  to  what  she  was  to  have  for  her 
services.  She  was  not  at  liberty  to  go  away,  because  Mrs. 
Fisher  would  not  let  her  go ;  at  one  time,  some  fault  having 
been  found  with  her,  she  wished  to  go  away,  and  Mrs.  F.  in- 
flicted some  punishment  upon  her,  and  told  her  she  would 
not  let  her  go.  She  went  to  school  the  first  six  winters,  doing 
various  work  in  doors  and  out,  during  the  hours  not  spent  in 
school.  She  left  defendant  for  a  few  days  in  July,  because 
he  whipped  her;  stayed  away  four  days,  and  then  went 
back  for  her  clothes ;  was  persuaded  to  remjun  on  a  promise 
that  defendant  and  wife  would  treat  her  "  as  one  of  their 
own  children ;''  and  she  remained  with  that  understanding. 
Mrs.  F.  at  that  time  told  her  that  if  she  went  away  she 
should  not  have  her  clothes,  and  if  she  stayed  she  should 
have  them  and  her  share  of  the  property  when  they  died; 
Mr.  Fisher  also  said  the  same  to  her.  "  I  went  back  to  live 
as  one  of  the  family,  and  on  that  condition  I  stayed.'*  Some- 
times she  was  called  Josephine  Fisher,  and  sometimes  Jo- 
sephine Mountain.  When  not  at  school  she  did  a  large 
amount  of  work,  much  of  it  out-of-door  work,  including  a 
large  amount  of  garden  and  field  work.  The  testimony  of 
other  witnesses  tended  to  show  that  her  services  in  the  field 
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were  during  several  years  worth  nearly  or  quite  as  much  as 
those  of  a  man ;  and ;  also  to  show  specifically  what  they 
were  worth.  All  she  had  received  was  her  hoarding,  clothes, 
school  books  and  a  small  amount  of  money  given  her  on 
holidays.  Upon  this  evidence,  a  nonsuit  Was  denied.  The 
defendant  then  introduced  evidence  tending  to  show  that  he 
had  treated  the  plaintiff  as  a  child  of  his  own,  provided  her 
with  comfortable  clothing,  etc.  On  cross-examination,  he  said 
that  when  she  came  to  his  house,  there  was  no  time  specified 
that  she  was  to  stay,  and  nothing  said  as  to  what  she  should 
do.  "I  did  not  expect  she  would  work  for  nothing;  I 
expected  she  was  to  have  some  compensation  for  her  servi- 
ces  when  she  came  there,  though  nothing  was  said  about  it. 
Josephine  knew  that  we  intended,  if  she  did  well  to  us,  to  do 
well  to  her,  and  if  she  got  married  to  a  suitable  person,  we 
would  give  her  an  outfit"  The  court  refused  to  allow 
defendant's  wife  to  testify  in  his  behalf. 

The  substance  of  the  instructions  given  by  the  court,  and 
of  those  asked  by  defendant  and  refiised,  is  stated  in  the  opin- 
ion below.  Verdict  and  judgment  for  the  the  plaintiff,  for 
$387.50 ;  and  defendant  appealed. 

Crillei  ^  Pier  J  for  appellant : 

The  nonsuit  should  have  been  granted.  "  A  promise  to 
pay  for  work  and  labor  will  never  be  implied  when  it  is 
manifest  from  the  conduct,  situation  and  mutual  relations  of 
the  parties  that  it  was  not  intended.'*  MaJUby  v.  Hanooody 
12  Barb.,  477;  Livingston  v.  Ackestoriy  5  Cow.,  581 ;  WUUams 
V.  Huichinsony  8  Coms.,  818.  On  the  plaintiff's  own  evidence, 
she  cannot  recover.  5  Barb.,  125 ;  2  Denio,  149;  18  Pick., 
1;  8  Cow.,  84;  17  Vt,  556;  16  id.,  150;  5  Watts  &  S.,  857, 
618;  8  B.  Mon.,  645;  WilUs  v.  Duriy  Wright,  134.  2.  The 
testimony  of  defendant's  wife  should  have  been  received, 
BirdsaU  v.  Xhrnriy  16  Wis.,  235,  241;  AlUev.  SchmOZy  17.  id., 
169;  Meekv.  Pierceyl9Wia.yS0S;  Marsh  v.  Potter y  SO  Bsjfb.^ 
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606;  Baibott  v.  Thomas,  81  id.,  277;  Stantm  v.  WUlson,  8 
Day,  87;  LitOefidd  v.  Rice,  8  Car.  &  P,,  558. 

N.  C.  Giffin  and  Blair  ^  GoVemaUy  for  respondent : 
The  defendant  admits  in  his  testimony  that  he  did  not 
expect  that  plaintiff  was  to  work  for  nothing ;  he  "  expected 
she  was  to  have  some  compensation  for  her  services  when 
she  came  there,  though  nothing  was  said  about  it"  The 
case  then  is  that  of  an  infant  performing  services  for  an  adult 
without  any  express  agreement  as  to  compensation.  Clearly 
she  can  recover.  Whitniarsh  v.  HaU,  3  Denio,  876 ;  Gates  v. 
Davenport,  29  Barb.,  160.  Even  if  there  had  been  an  express 
contract,  she  might  avoid  it  and  recover  the  value  of  her 
services.  8  Denio,  875 ;  Medbwry  v.  Watrons,  7  Hill,  110. 
2.  The  wife's  testimony  was  not  offered  as  that  of  an  agent 

Cole,  J.  It  is  claimed  that  the  motion  for  a  nonsuit 
should  have  been  granted,  because  no  contract  was  shown 
by  which  the  plaintiff  was  to  be  paid  for  her  services.  It  is 
said  that  a  person  cannot  be  made  a  debtor  without  a  con- 
tract express  or  implied,  and  that  no  express  contract  was 
shown,  nor  from  the  facts  in  the  case  would  the  law  imply 
one.  It  is  admitted  that  there  was  no  express  agreement 
made  about  the  plaintiff's  wages.  But  although  no  express 
promise  was  shown  to  pay  the  plaintiff  what  her  services 
were  reasonably  worth,  yet  it  is  manifest  the  law  would 
imply  such  a  promise  under  certain  circumstances.  And 
the  point  is,  was  there  sufficient  evidence  in  the  plaintiff's 
case  to  submit  the  question  to  the  jury,  whether  the  services 
were  rendered  in  expectation  of  being  paid  therefor,  or  not? 
And  we  think  there  was  sufficient  evidence  upon  that  point 
to  carry  the  case  to  the  jury.  The  court  very  fairly  submitted 
the  issue  whether  pltuntiff  rendered  the  services  as  a  child 
or  member  of  the  defendant's  family,  in  consideration  of  being 
furnished  a  home,  maintenance,  education,  etc    For  the  jury 
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were  instructed,*  that  if  tlie j  found  firom  the  evidence  that  the 
defendant  received  the  plaintiff  into  his  family  to  be  treated 
by  him  as  a  child  of  his  own,  and  to  give  and  furnish  her 
a  home  in  his  fiEunily,  and  to  furnish  her  food,  clothing,  care 
and  attention,  such  as  a  child  of  his  own  was  reasonably  enti- 
tled to — and  the  plaintiff  went  to  live  with  the  defendant 
upon  this  understanding,  and  without  any  other  understand- 
ing as  to  con^)ensation  for  services,  then  the  plaintiff  could 
not*  recover,  if  the  defendant  had  faithfully  performed  the 
agreement  on  his  part  The  rule  of  law,  therefore,  in  regard 
to  the  family  relation  and  to  persons  standing  in  loco  parentis^ 
which  is  invoked  by  the  counsel  for  the  defendant,  seems  to 
have  been  recognized  by  the  circuit  court,  and  was  given  to 
the  jury  for  the  guidance  of  their  judgment  Under  this 
instruction  the  jury  must  have  been  satisfied  that  the  servi- 
ces were  not  rendered  by  the  plaintiff  in  consideration  that 
the  defendant  would  receive  her  into  his  family  and  main- 
tain and  support  her  as  a  child,  but  that  they  were  rendered 
under  such  circumstances  that  the  law  would  imply  a  pr<^ 
mise  to  pay  what  they  were  reasonably  worth. 

Agsdn,  it  is  insi^d  that  the  court  erred  in  excluding 
the  tefitimony  of  the  defendant's  wife.  From  the  peculiar 
nature  of  the  case,  it  is  said,  the  wife  was  a  most  important 
witness  for  the  defendant,  and  therefore  her  evidence  was 
admissible*  There  are  cases  where  the  wife  is  held  a  com- 
petent witness  in  fevor  of  the  husband;  but  it  is  very  evi- 
dent  this  case  does  not  come  within  any  of  the  exceptions. 
The  wife  was  offered  generally  in  the  cause,  and  not  to 
prove  any  understanding  or  agreement  made  by  her  with 
the  plaintiff  in  respect  to  wages,  while  acting  as  the  agent 
of  her  husband.  She  was  not,  Hierefore,  a  competent  wit- 
ness, within  the  rule  of  BirdsaU  v.  Dunn,  16  Wis.,  285,  and 
Sobby  V.  The  Wisconsin  Bank,  17  id.,  167.  See  Meek  v. 
Pierce,  19  id.,  800. 
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It  is  further  iiiBisted  that  the  court  erred  in  not  charging 
the  jury  as  requested  hf  the  defendant  The  pith  of  the 
instructions  asked  was,  that  if  the  jury  should  find  the  under- 
standing between  the  plaintiff  and  defendant  to  be  that  the 
plaintiff  was  to  remain  with  the  defendant,  and  receive,  as 
compensation  for  her  services,  a  portion  of  his  property  upon 
her  marriage  or  upon  his  death,  then  this  agreement,  being 
beneficial  to  her,  was  binding  in  law,  and  she  could  not 
recover  in  the  action.  But  the  difficulty  is,  to  say,  upon  the 
evidence,  that  such  an  arrangement,  even  if  made,  would  be 
beneficial  to  the  plaintiff.  She  was  an  infant,  and  could 
avoid  such  an  agreement  if  prejudicial  to  her.  The  evidence 
to  show  any  such  arrangement  was  exceedingly  slight,  if  not 
totally  wanting.  The  defendant  testified  that  there  never  was 
any  contract  of  any  kind  as  to  the  terms  upon  which  the 
plaintiff  was  to  remain  with  him.  If  such  an  understand- 
ing existed,  the  defendant  would  surely  have  known  it  And 
besides,  what  was  the  defendant  worth,  and  what  portion  of 
his  property  was  the  plaintiff  to  receive  on  her  marriage  or 
upon  his  death  ?  The  proof  is  very  indefinite  and  unsatis- 
factory upon  this  point,  and  therefore  it  is  impossible  to  say 
such  an  arrangement,  even  if  made,  was  beneficial  tq  her. 
The  arrangement  was  voidable  by  the  plaintiff  by  reason  of 
her  infancy,  according  to  the  general  rule  of  law ;  and  there 
is  not  enough  in  the  case  to  show  that  it  would  come  within 
any  of  the  exceptions,  so  as  to  make  it  binding  upon  her. 
For  these  reasons,  we  think  the  instructions  were  properly 
denied. 

It  follows  from  these  views  that  the  judgment  of  the 
circuit  court  must  be  affirmed. 

By  the  Cbur<.— Judgment  affirmed* 
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\~^   99 

Mavdaxus  :  doei  nctUeto  eompd/udffe  to  grant  a  change  of  vtnue,  |«106  ^ 

The  remedy  for  a  refusal  of  a  eireuit  judge  to  order  a  ohange  in  the  place  of 
trial,  is  by  appeal,  and  not  bj  mandamu$.  State  ex  rel.  BrowneU  v$.  Me- 
Arthmr,  18  Wis.,  407,  OTerruled  as  to  this  point 

APPLICATION  for  a  Mandamus. 
WaldOy  Ody  ^  VaUy  for  the  relator, 
M  H.  EUis  and  Stevens^  Lewis  ^  Flower ^  for  respondent 

Cole,  J.  This  was  a  rule  directed  to  the  circuit  judge  of 
the  tenth  circuit,  requiring  him  to  appear  and  show  cause 
why  a  peremptory  writ  of  mandamus  should  not  be  issued, 
commanding  him  to  enter  an  order  changing  the  place  of 
trial  in  an  action  therein  mentioned.  It  appears  from  the 
papers  upon  which  the  rule  was  granted,  that  an  action  for 
the  recovery  of  money  was  commenced  against  the  relators 
in  the  circuit  court  of  Oconto  county.  The  relators  are  all 
residents  of  Milwaukee  county,  and  service  was  had  upon 
them  in  that  county.  Before  the  time  for  answering 
expired,  the  defendants  demanded  in  writing  that  the  trial 
be  had  in  the  county  in  which  they  resided.  The  plaintiff 
refusing  to  consent  to  a  change  of  the  place  of  trial,  appli- 
cation was  duly  made  to  the  circuit  court  for  an  order 
changing  the  place  of  trial  to  Milwaukee  county.  This 
application  was  denied  by  the  circuit  court,  on  the  ground 
and  for  the  reason  stated  by  the  judge  in  answer  to  the  rule 
to  show  cause,  that  it  appeared  that  all  the  transactions  out 
of  which  the  cause  of  action  arose  occurred  in  Oconto 
county,  and  that  the  convenience  of  all  the  plaintiff's  wit- 
nesses, and  probably  of  the  defendants'  witnesses,  as  well  as 
the  ends  of  justice,  would  be  best  promoted  by  retaining 
the  cause  for  trial  in  Oconto  county. 

Whether  the  circuit  court  was  right  in  refusing  to  change 
the  place  of  trial  upon  these  grounds,  and  in  the  view  which 
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it  took  of  the  various  provisions  of  chap.  123,  R.  S.,  is  a 
point  we  shall  not  attempt  to  decide  upon  this  application. 
We  shall  assume,  however,  for  the  purposes  of  this  appli- 
cation, that  the  defendants  were  entitled,  under  the  circum- 
stances, to  have  the  place  of  trial  changed  to  Milwaukee 
county,  where  they  resided.  And  then  tiie  question  arises, 
whether  this  court  should  grant  a  writ  of  mandanms  com- 
manding the  circuit  court  to  change  the  place  of  trial  ?  .It 
is  objected  that  the  order  denying  the  motion  for  a  change 
of  the  place  of  trial  is  appealable,  and  that  the  remedy  by 
mandanvus  is  not  proper.  We  think  this  position  is  sound, 
and  that  it  furnishes  a  most  conclusive  reason  for  denying 
this  application.  In  Western  Bank  of  Scotland  v.  TaHman^ 
15  Wis.,  92,  an  order  refusing  to  change  the  place  of  trial 
on  account  of  the  prejudice  of  the  judge,  was  held  to  be  an 
appealable  order.  See  also  Oatman  v.  Bondy  15  Wis.,  20 ; 
Foster  v,  Bacon^  9  id.,  345,  and  The  Supervisors  of  Jefferson 
Co.  V.  The  Supervisors  of  Milwaukee^  20  ii,  139.  It  is  true, 
in  the  case  of  The  State  ex  rel.  BrowneU  v.  McArthury  13 
Wis.,  407,  this  court  granted  a  writ  of  mandamus  command- 
ing the  circuit  judge  to  change  the  place  of  trial ;  but  the 
question  was  not  fully  considered  by  the  court,  or  argued 
by  counsel,  and  we  are  satisfied  that  the  practice  there 
adopted  was  wrong,  and  should  not  be  followed.  And 
because  an  order  improperly  refusing  to  change  the  place 
of  trial  is  an  appealable  order,  we  deny  the  application  for 
the  writ  in  this  case. 

By  the  OourL — ^Motion  for  a  peremptory  writ  of  mandamus 
denied. 
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S  lOi 

Statb  ex  rel.  Thb  Board  of  Education  op  thb  City  of      2?  S 
OsHKOSH  vs.  Haben,  Treasurer,  etc. 

Mahdamus  :  when  the  court  will  entertam  (plication, 

1.  This  court  will  not  entertaia  an  application  for  a  moft^fatit  where  the  cir- 

cuit court  has  concurrent  jurisdiction,  unless  some  good  reason  is  shown 
for  making  the  application  here. 

2.  It  was  not  a  sufficient  reason  for  not  making  the  application  to  the  circuit 

court  in  this  case,  that  the  judge  of  that  court  <'had  expressed  some 
opinion*'  in  regard  to  the  defendant's  reftisal  to  perform  the  act  here 
sought  to  be  commanded. 

APPLICATION  for  a  Jfandamus. 
Freeman  ^  Hancock  for  the  relator. 

Cole,  J.  This  is  an  application  for  an  alternative  writ  of 
mandamuSj  to  be  directed  to  the  treasurer  of  the  city  of 
Oshkosh,  commanding  him  to  pay  over  certain  moneys  in 
his  hands  belonging  to  the  board  of  education,  for  its  use 
and  for  the  use  of  the  common  schools  of  said  city,  or  show 
cause,  etc.     The  application  must  be  denied. 

By  a  rule  adopted  at  the  June  term  of  this  court,  1865,  it 
was,  among  other  things,  provided  that  writs  of  mandamus 
"  will  be  granted  in  those  cases  in  which  the  circuit  court 
has  concurrent  jurisdiction  with  this  court,  only  where  some 
good  reason  is  shown  why  the  application  is  not  made  to 
the  circuit  court"  The  object  of  this  rule  is  manifest.  It 
is  to  require  parties,  in  mandamus  cases,  to  apply  in  the  first 
instance  to  the  circuit  court  for  relief,  unless  there  is  some- 
thing in  the  nature  of  the  application  which  renders  it  nec- 
essary that  the  writ  should  issue  from  this  court.  The  prac- 
tice has  become  common,  of  applying  to  this  court  for  writs 
of  mandamus  against  the  various  local  officers  of  the  state ; 
and  it  is  obvious  that  in  most  cases  the  ends  of  justice  would 
be  equally  well  promoted,  while  perhaps  the  convenience 
Vol.  XXTT,— 8. 
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of  parties  would  be  more  fully  Bubserved,  if  the  application 
were  made  to  the  circuit  court  Aud,  considering  the  oner^ 
ous  duties  necessarily  devolving  upon  the  members  of  this 
court,  we  do  not  feel  like  encouraging  the  bringing  of 
causes  here  which  can  be  quite  as  well  attended  to  in  those 
tribunals.  Hence  the  adoption  of  the  rule  just  referred  to. 
Wherever  there  is  anything  in  the  application  which  shows 
that  it  would  be  unavailing  if  made  at  the  proper  circuit,  or 
where,  from  the  nature  of  the  questions  involved,  it  would 
seem  necessary  and  proper  that  the  suit  be  commenced  in 
the  supreme  court,  jurisdiction  will  be  entertained.  Other- 
wise it  will  not  be,  but  parties  will  be  required  to  make  their 
application  to  the  circuit  court 

In  this  case,  we  see  no  reason  for  granting  the  writ  It 
is  true,  it  is  stated  in  the  relation  that  the  circuit  judge  of 
the  tenth  circuit  is  a  resident  of  the  city  of  Oshkosh,  and, 
as  the  relators  are  informed  and  believe,  has  expressed  some 
opinion  in  regard  to  the  refusal  of  the  treasurer  to  pay  the 
orders  therein  named  drawn  upon  him,  and  as  to  the  right 
of  the  legislature  to  set  apart  and  appropriate  any  portion 
of  the  funds  raised  in  said  city  for  a  high  school  building, 
and  for  the  support  of  common  schools  of  the  city,  for  state 
normal  school  purposes.  But  we  do  not  think  that  these 
allegations  afford  any  ground  for  this  court  issuing  the  writ 
It  is  not  claimed  that  tiie  circuit  judge  is  disqualified  from 
trying  the  cause  by  reason  of  interest,  or  because  he  happens 
to  be  a  resident  of  the  city  of  Oshkosh.  But  the  relators 
have  been  informed  that  the  judge  has  expressed  an  opinion 
in  regard  to  some  of  the  matters  or  questions  involved.  But 
what  was  this  opinion,  and  under  what  circumstances  was  it 
given  ?  From  the  fact  that  application  is  made  to  this  court 
for  a  writ  against  the  treasurer,  it  may  perhaps  be  assumed 
that  the  judge— if  he  ever  expressed  any  opinion  upon  the 
subject— expressed  one  contrary  to  the  views  entertained  by 


Digitized  by 


Google 


SEPTEMBER  TERM,  1867.  108 

Burrowi  ts.  Baahford,  impleaded  wiih  oihen . 

the  relators.  But  it  might  have  been  some  casual  statement 
or  remark  made  by  the  judge  in  conversation  upon  a  sub- 
ject which  he  had  not  examined  or  reflected  upon,  and  about 
which  he  really  had  no  fixed,  positive  opinion.  If  so,  it 
would  not  probably  influence  his  judgment  in  the  least  upon 
a  point  which  he  should  thereafter  judicially  consider.  At 
all  events,  we  do  not  think  enough  is  stated  in  the  relation 
to  show  that  the  judge  has  prejudged  the  matter,  or  that  he 
will  not  impartially  and  candidly  consider  and  decide  the 
cause. 
By  the  CkmrU — The  application  for  ihA  writ  is  denied. 


Burrows  vs.  Bashford,  impleaded  with  others. 

Tax  dud  at  widened. 

One  who  took  a  tax  deed  prior  to  1859  could  not  arail  himself  of  the  remedj 
proTided  by  ohap.  22,  Laws  of  1859  (as  amended  bj  chaps.  188  and  277, 
Laws  of  1881),  without  subjecting  himself  to  the  disadTantages  of  thai 
statute,  in  making  his  deed  mtrtij  prima  faeU  eyidenoe  of  the  regularity 
of  the  tax  proceedings,  and  exposing  his  title  to  impeachment  bj  proof 
of  such  irregularities  as  are  usually  held  to  invalidate  tax  sales. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

Action  by  the  holder  of  a  tax  deed,  against  Bashford  as 
clfdming  the  legal  titie  under  the  person  who  owned  the 
land  at  the  time  of  the  tax  sale,  and  Sheldon  as  holder  of  a 
mortgage  thereon,  and  certain  ^'  unknown  **  parties,  as  hav« 
ing  or  'claiming  some  interest  in  the  premises.  The  judg^ 
ment  prayed  for  is,  that  defendants,  and  all  persons  claim* 
ing  under  them  after  the  commencement  of  this  action, 
"may  be  forever  barred  from  all  right,  title,"  etc.,  etc.; 
"that  the  titie  to  said  lands  may  be  established  and  quieted 
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in  plaintiff  in  fee  simple;  that  the  defendants  may  be 
adjudged  to  deliver  possession  thereof  to  the  plaintiff;'' 
and  for  general  relie£  The  answer,  among  other  things, 
alleged  irregalarities  in  the  tax  proceedings,  rendering  tiie 
sale  void;  and  also  alleged  the  making  of  the  deposit 
required  by  chap.  22,  Laws  of  1859,  and  offered  to  pay  such 
costs  and  disbursements  as  might  be  judged  reasonable,  etc. 

At  the  trial,  plaintiff  admitted  that  no  notice  of  the  tax 
sale,  and  no  notice  to  redeem,  were  published  or  posted  as 
required  by  law,  and  that  no  affidavit  of  the  publishing  or 
posting  of  the  notice  of  sale  was  ever  deposited  in  the  office 
of  the  clerk  of  the  county  supervisors ;  but  he  insisted  that 
his  deed  could  not  be  impeached  by  reason  of  such  irregu- 
larities ;  and  the  circuit  court,  so  holding,  rendered  judg- 
ment in  his  favor;  from  which  the  defendant  appealed. 

Spooner  ^  Lamb,  for  appellant. 

£[.  W.  ^  D.  K.  Tenney,  for  respondent. 

Painb,  J.  Prior  to  1859,  the  law  in  force  made  tax  deeds 
conclusive  evidence  of  the  regularity  of  the  proceedings, 
and  they  were  only  liable  to  impeachment  by  showing  that 
the  land  was  not  liable  to  taxation,  or  that  the  taxes  had 
been  paid.  The  plaintiff  was  the  owner  of  a  tax  title,  the 
deed  for  which  was  issued  under  that  law. 

By  chap.  22,  Laws  of  1859,  a  new  policy  was  adopted 
with  respect  to  tax  deeds  to  be  thereafter  issued.  A  new 
remedy  was  devised,  by  which  the  owners  of  such  deeds 
could  bring  an  action  to  quiet  their  titles.  They  could 
make  the  former  owners,  and  all  persons  claiming  under 
them,  parties  (sec.  85) ;  and  if  they  could  not  ascertain  the 
proper  persons  to  make  defendants,  they  could  proceed 
against  any  persons  as  absent  defuidants,  describing  them 
as  "unknown  owners.'*  Sec.  46.  The  judgment,  if  in 
fiftvor  of  the  plaintiff^  would  forever  bar  the  defendants  frcMn 
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all  right  or  title  to  the  property ;  thus  cutting  off  the  right 
to  a  new  trial,  which  the  defendant  would  have  by  law  if 
the  plaintiff  should  bring  an  action  of  ejectment.     Sec.  44. 

On  devising  this  new  remedy,  so  beneficial,  in  many 
respects,  to  the  owners  of  tax  titles,  the  legislature  changed 
the  rule  making  the  tax  deeds  conclusive  evidence  of  the 
regularity  of  the  proceedings,  and  provided  that  they  should 
be  only  prima  facie  evidence.  But  as  a  condition  to  the 
right  to  set  up  any  other  defense  than  that  the  land  was  not 
liable  to  the  tax,  or  that  it  had  been  paid,  or  that  the  deed 
was  never  executed  by  the  officer  whose  name  was  sub- 
scribed to  it,  the  defendant  was  required  to  deposit,  for  the 
use  of  the  plaintiff,  the  whole  sura  for  which  the  land  was 
sold,  and  all  subsequent  taxes  which  plaintiff  had  paid,  with 
twenty-five  per  cent,  interest;  which  the  plaintiff  would  be 
entitled  to,  if  the  defendant  recovered  judgment.  On 
making  such  deposit,  the  defendant  was  expressly  author- 
ized to  set  up  any  other  defense  that  would  "  avoid  the  con- 
veyance.** And  there  can  be  no  doubt  that  this  language  in 
sec.  88  was  designed  to  allow  the  defendant,  on  compljdng 
with  those  conditions,  to  avoid  the  deed  by  proving  any  of 
the  irregularities  which,  by  the  general  current  of  decisions, 
are  held  to  defeat  tax  titles. 

By  sec.  2,  chap.  188,  Laws  of  1861,  as  amended  by  chap. 
277,  Laws  of  1861,  the  provisions  of  the  act  of  1859,  from 
sec.  85  to  48  inclusive,  are  extended  and  made  applicable  to 
all  prior  tax  sales  and  conveyances. 

The  plaintiff,  owning  a  deed  issued  under  the  prior  law, 
availed  himself  of  the  new  privilege  ^ven  by  these  acts, 
and  brought  this  action  for  the  purpose  of  quieting  and 
establishing  his  title.  Counsel  suggested,  on  the  argument, 
that  it  was  not  certain  that  this  action  was  brought  under 
this  law,  and  that  it  might  be  considered  an  action  of  eject- 
ment.      But  this  suggestion    hardly    deserves    a  serious 
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answer.  The  complaiiit  conforms  literally  to  the  provisions 
of  the  act  of  1859.  It  sets  out  at  length  a  copy  of  the  deed. 
It  proceeds  against  unknown  owners,  and  against  a  mortga- 
gee. There  is  no  allegation  that  any  of  the  defendants  are 
in  possession,  or  that  they  detain  the  land  from  the  plaintiff. 
The  prayer  for  judgment  is  for  the  precise  judgment 
authorized  by  this  act;  and  there  can  be  no  doubt  that  the 
action  must  be  considered  as  brought  by  virtue  of  the  law 
of  1859,  and  that,  if  the  plaintiff  recovers  judgment,  it  will 
have  all  the  force  and  effect  of  a  judgment  under  that  act. 

The  defendant  complied  with  ihe  provisions  of  the  act  in 
respect  to  making  the  deposit,  and  on  tiie  trial  he  offered  to 
prove,  and  the  plaintiff  admitted,  various  irregularities  in 
the  tax  proceedings,  which  are  undoubtedly  sufficient  to 
avoid  the  conveyance,  unless  the  plaintiff  is  protected 
against  them  by  the  conclusive  effect  given  to  his  deed  as 
evidence,  by  the  law  under  which  it  was  issued.  He  insists 
upon  his  deed  as  conclusive,  and  claims  the  right  to  avail 
himself  of  the  advantages  of  this  new  remedy,  without  sub- 
jecting his  deed  to  any  of  the  conditions  of  the  act,  which 
would  give  it  any  less  or  different  effect  from  what  it  would 
have  by  the  law  under  which  it  was  executed.  It  is  claimed, 
however,  on  the  other  hand,  that  this  act  gives  the  owners 
of  such  tax  deeds  a  new  privilege,  and  that  if  they  bring  an 
action  under  it,  asking  for  its  benefits,  they  thereby  subject 
themselves  to  its  disadvantages,  in  accordance  with  the 
maxim  qui  smtit  commodum  ^entire  debet  et  onus.  We  think 
this  conclusion  correct 

Of  the  legislative  intent  there  would  seem  no  room  for 
doubt  Those  provisions  before  referred  to,  making  the 
deeds  offered  in  any  action  under  that  law,  only  prima  facie 
evidence  of  titie,  and  that  the  defendant  may  make  the 
deposit,  and,  on  making  it,  may  set  up  any  other  defenses 
besides  those  specified,  (which  are  thei  same  that  he  might 
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have  made  to  a  conclosiye  deed  before  this  law,)  constitute 
such  prominent  and  striking  features  in  tins  new  remedy, 
that  it  cannot  be  assumed  that  the  legislature  would  have 
said  that  all  those  sections  should  be  extended  and  made 
^>plicable  to  former  deeds  without  any  qualification,  if  at 
the  same  time  they  intended  that  these  distinctive  and 
important  provisions  should  not  be  applicable  at  all. 

The  only  remaining  question,  therefore,  is,  whether  these 
provisions,  as  applied  to  such  prior  deeds,  are  unconstitu- 
tional. The  plaintiff  claims  that  they  are,  and  that  they 
impair  the  obligation  of  his  contract  It  may  readily  be 
conceded  that  tiie  legislature  could  not  make  such  provis- 
ions imperative  as  to  such  prior  deeds,  and  apply  them  in 
actions  to  which  the  owner  was  previously  entitied.  This 
would  impair  the  obligation  of  the  contract,  as  this  court 
has  held  in  the  cases  cited  by  ike  plaintiff:  Robinson  v. 
Howe,  18  ^is.,  841 ;  Smith  v.  Cleveland,  17  id.,  556.  But 
whether  they  could  not  provide  a  new  remedy,  giving  the 
owners  of  such  deeds  new  rights  and  privileges  which  they 
did  not  before  have,  and  declare  that,  as  a  condition  to  the 
enjoyment  of  these,  the  owners  should  subject  their  deeds 
to  certain  new  defenses  to  which  they  would  not  otherwise 
have  been  subject,  is  an  entirely  different  question.  And 
we  think  they  may  well  do  this.  In  such  a  case  no  right 
of  the  owner  is  interfered  with.  If  he  chooses  not  to  avail 
himself  of  the  new  remedy,  he  can  resort  to  the  old,  and 
insist  upon  all  his  old  rights  without  any  change  or  diminu- 
tion. It  is  entirely  optional  with  him,  whether  he  will 
resort  to  the  new.  But  if  he  does,  he  takes  it  subject  to  its 
conditions.  He  must  take  its  burdens  as  well  as  its  bene- 
fits. He  cannot  adopt  such  parts  as  are  beneficial  to  him, 
and  reject  the  rest  Counsel  argued  that  the  plaintiff  could 
well  avail  himself  of  all  the  benefits  of  this  act,  and  yet 
object  to  any  of  its  provisions  that  are  unconstitutional. 
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This  might  well  be  as  to  any  provisions  that  are  absolutely 
unconstitutional,  as  used  in  this  act  But  the  fallacy  of 
this  position  consists  in  the  assumption  that  these  are  so. 
They  are  not.  It  would  only  have  been  unconstitutional 
for  the  legislature  to  impose  them  on  the  plaintiff  without 
his  consent  It  was  not  unconstitutional  for  them  to  say 
that  he  might  voluntarily  subject  himself  to  them,  as  condi- 
tions to  the  enjoyment  of  a  new  advantage  given  by  the  act 
And  after  he  has  given  his  consent,  by  brining  the  action 
under  the  law  and  asking  for  the  new  advantage,  it  is  too 
late  to  turn  around  and  object  to  the  conditions  upon  the 
ground  that  it  was  unconstitutional  for  the  legislature  to 
impose  them  on  him  without  his  assent  They  did  not  do 
so — did  not  attempt  to  do  so.  They  imposed  them  only  with 
his  consent,  and  he  cannot,  in  the  very  action,  the  bringing 
of  which  gives  his  consent,  be  allowed  to  repudiate  them. 
He  cannot  occupy  a  position  both  of  consent  and  refusal  at 
the  same  time. 

It  is  a  familiar  rule  that  a  party  cannot  be  allowed  to 
claim  under,  and  at  the  same  time  repudiate,  any  instru- 
ment Its  most  usual  application  is  in  the  case  of  contracts 
and  conveyances.  But  it  is  quite  as  applicable  to  that  class 
of  statutes  which,  like  the  present,  without  being  impersr 
tive,  grant  new  privileges,  subject  to  certain  conditions.  It 
was  so  applied  in  Tht  People  v.  Murray^  5  Hill,  468.  That 
case  was  relied  on  in  Robinson  v.  Howe^  where  we  held  its 
principle  inapplicable,  for  the  reason  that  the  owner  of  the 
tax  deed  did  not  claim  or  ask  any  new  right  under  the  law 
to  which  he  objected.  His  taking  a  deed  merely  in  the 
form  prescribed  by  it,  was  not  such  a  claiming  under  it  as 
precluded  him  from  objecting  to  its  provisions.  But  here 
the  case  of  Tke  People  v.  Murray  is  directly  applicable,  and 
furnishes  a  striking  illustration  of  the  principle  contended 
for.    The  legislature  had  authorized  certain  persons  to  erect 
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a  dam,  and  provided  that  any  pereon  injured  might  have 
the  damages  assessed  by  a  justice,  and  that  his  certificate 
should  be  conclusive.  The  same  position  was  taken  there 
that  counsel  have  taken  here.  In  answer  to  it,  on  page 
472,  the  court  said :  ^^  It  was  suggested  on  the  argument . 
that  if  the  act  made,  or  intended  to  make,  the  certificate  of 
the  justice  conclusive  upon  the  parties,  tiie  provision  was 
unconstitutional,  for  the  reason  that  it  authorized  a  proceed- 
ing not  according  to  the  course  of  the  common  law,  and 
deprived  the  parties  of  the  right  of  trial  by  jury.  The  short 
answer  is,  that  the  defendants  took  the  grant  to  build  the 
dam  with  this  condition  attached  to  it;  and  they  are  not 
now  at  liberty  to  make  the  objection,  though,  under  other 
oircumfitances,  it  might  have  been  effectuaL  It  was  compe- 
tent for  them  to  waive  the  right  of  trial  according  to  the 
oommon  law,  even  if,  without  such  waiver,  they  would  be 
considered  as  entitied  to  if 

Otiier  illustrations  might  be  referred  to,  where  parties  are 
held  to  waive  constitutional  rights  by  asking  for  new  privil- 
eges to  which  such  waiver  is  attached  as  a  condition.  Thus 
a  criminal  who  has  been  convicted,  if  he  moves  for 
and  obtains  a  new  trial,  cannot  be  heard  to  object  to  being 
tried  again  on  the  ground  that  he  cannot  be  twice  put  in 
jeopardy. 

Our  view  of  the  character  of  this  act  is  also  confirmed  by 
tixe  decision  of  the  supreme  court  of  the  United  States  in 
Van  Allen  v.  The  Assessors^  8  "Wall.,  573.  The  court  there 
held  the  provision  of  the  National  Banking  Act,  subjecting 
federal  bonds  to  state  taxation  when  used  as  a  basis  for 
banking,  valid,  notwithstanding  the  bonds  had  been  issued 
under  a  law  exempting  them  from  state  taxation.  And 
they  put  it  upon  the  ground  that  the  act  conferred  new 
rights  and  privileges  upon  the  bondholders,  and  that  the 
tax  was  the  condition  to  those  new  rights  and  privileges. 
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True,  it  was  not  claimed  there  that  the  act  was  unconfilita- 
tional,  because  there  is  no  provision  prohibiting  Congress 
from  passing  a  law  impairing  the  obligation  of  contracts. 
But  it  was  claimed  that  it  was  a  violation  of  the  plighted 
faith  of  the  government  And  the  court  held  that  it  was 
not,  for  the  reason  above  stated.  And  it  is  obvious  that  the 
same  reasoning  shows  that  it  was  not  a  law  impairing  the 
obligation  of  contracts. 

We  are  of  the  opinion,  therefore,  that  the  plaintiff,  by 
bringing  this  action,  voluntarily  wwved  all  rights  inconsist- 
ent with  the  provisions  of  this  act,  and  subjected  himself  to 
all  its  conditions.  And  the  irregularities  admitted  being 
such  as  should  avoid  the  deed,  the  defendants  were  entitied 
to  judgment  in  pursuance  of  the  provisions  of  sec.  46  of  the 
act 

The  judgment  must  therefore  be  reversed,  and  the  cause 
remanded  with  directions  to  enter  such  judgment  for  the 
defendants. 

By  the  Court. — Ordered  accordingly. 


Statb  ex  rel.  Lbwis  ai?d  Allen  vs.  Faibchild,  Governor, 
and  others,  Building  Commissioners,  etc. 

Mavdamus  :  Rulea  of  Practice  m  Supreme  Court,  «*  Bvildixg  Commission- 
SBS,"  undtr  chap,  69,  Lawe  of  1866 :    their  powere  in  letting  eontraet, 

1.  The  board  of  building  oommissioiiers  for  eompleting  the  state  oiq^itol 
(ohap.  69,  Laws  of  1866)  had  power  to  prescribe,  in  their  notioe  of  the 
letting  of  the  contract,  any  reasonable  formalitj  to  be  obserred  by  bid- 
ders ;  as,  that  aU  proposals  should  specify  the  names  of  the  sureties 
offered,  with  the  written  consent  of  the  persons  so  named. 
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S.  Parties  whose  proposals  were  not  aeeompanied  by  anj  sneh  written  con- 
sent, were  not  entitled  to  haTe  the  contract  awarded  to  them,  although 
the  lowest  bidders,  and  although  they  *<were  present  at  the  opening  of 
the  bids  for  the  purpose  of  Aimishing  whateTer  securities  were  re- 
quired," and  « responsible  persons  were  present  with  them  for  the 
purpose  of  giying  tneir  written  consent  to  the  use  of  their  names  as 
Boreties." 

8.  Under  the  present  rule  of  this  court,  mandamiu  proceedings  must  be  com- 
menced bj  a  motion  for  an  altematiTc  writ,  and  not  by  a  motion  for  a 
rule  to  show  cause,  etc. 

APPLICATION  for  a  Mandamus. 
Alden  8.  Sanborn  (with  whom  was  J.   C.  HopkinSy  of 
counsel),  for  the  relators. 
The  Attorney  Qtrural^  contra. 

CoLB,  J.  This  was  an  order  granted  in  vacation  by  a  jus- 
tice of  this  court,  requiring  the  board  of  building  commis- 
sioners for  completing  the  state  capitol  to  appear  and  show 
cause  why  a  peremptory  writ  of  mandamus  should  not  issue 
out  of  this  court,  commanding  them  to  award  and  let  the 
contract  for  the  building  and  completion  of  the  rotunda  of 
the  state  capitol  to  the  relators,  Lewis  and  Alien.  This  order 
was  improvidently  granted,  being  in  violation  of  a  rule  of 
court  recently  adopted,  which  provides  that  cases  of  manda- 
mus shall  be  commenced  in  this  court  only  by  the  issuing  of 
an  alternative  writ  In  some  cases  the  court  has,  on  a  rule  to 
show  cause  why  a  mandamus  should  not  issue,  granted  a 
peremptory  writ,  the  rule  performing  the  office  of  an  alter- 
native writ  But  this  practice  is  abrogated  by  the  rule  of 
court  just  referred  to.  The  proper  practice  now  is  to  apply 
for  an  alternative  writ  in  the  first  instance.  The  rule  of 
court  likewise  provides  that  this  court  will  not  issue  an 
alternative  writ  in  cases  where  the  ci/cuit  court  has  concur- 
rent jurisdiction,  except  where  some  good  reason  is  shown 
why  the  application  is  not  made  to  the  circuit  court    (See 
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opinion  in  case  of  Staie  ex  rel.  Board  of  JEdueatum  v.  Haben^ 
ante,  p.  101.)  A  sufficient  reason  is  shown  in  this  case  for 
applying  to  this  court  instead  of  the  circuit ;  and  therefore 
no  objection  can  be  taken  that  the  application  does  not  fiiUy 
come  within  the  rule  in  that  regard.  And  as  the  parties 
have  seen  fit  to  treat  this  as  a  motion  for  an  alternative  writ, 
the  application  will  be  so  considered  and  decided  by  the 
court  Should,  then,  an  alternative  writ  issue  on  the 
relation  ? 

It  is  objected  on  behalf  of  the  board  of  commissioners 
that  the  writ  should  not  issue,  because,  it  is  said,  the  award- 
ing and  letting  of  any  contract  to  complete  the  rotunda  of 
the  state  capitol  is  a  matter  clearly  and  purely  discretionary 
with  the  commissioners.  It  is  said  that  there  is  no  obliga- 
tion resting  upon  the  building  commissioners  to  proceed  and 
let  the  contract  for  the  completion  of  the  work  on  the  ro- 
tunda, and  that  they  may  decline  to  let  it  to  any  one,  if,  in 
their  judgment,  the  best  interests  of  the  people  of  the  state 
will  be  promoted  by  their  doing  so.  If  this  is  a  correct  view 
of  the  power  vested  in  the  commissioners  by  the  various  acts 
of  the  legislature  upon  the  subject,  it  of  course  furnishes  a 
sufficient  answer  to  the  application.  For  it  probably  would 
not  be  contended,  that  a  mandcanus  should  issue  to  enforce 
the  exercise  of  a  discretionary  or  voluntary  act,  or  power, 
when  the  matter  is  left  wholly  to  the  discretion  of  the  com- 
missioners. But  whether  the  awarding  of  the  contract  was 
a  matter  resting  wholly  in  the  discretion  of  the  commis- 
sioners, is  a  question  we  shall  not  attempt  to  decide ;  since, 
upon  the  facts  stated  in  the  application,  we  are  of  the  opin- 
ion that  the  relators  are  not  entitled  to  the  writ 

It  appears  from  this  application,  that  the  building  com- 
missioners, in  pursuance  of  the  acts  of  the  le^slature,  adver* 
tised  in  the  "  State  Journal,"  a  newspaper  printed  in  Madi<^ 
son,  for  sealed  proposals  for  completing  the  work  on  the 
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rotunda  according  to  certain  plans  and  specifications.  It 
was  stated  in  this  printed  notice  that  a  bond,  in  the  penal 
sum  of  at  least  half  of  the  whole  sum  to  be  paid  for  doing 
the  work,  would  be  required  of  the  party  to  whom  the  con- 
tract should  be  awarded,  with  sufficient  sureties  to  be  ap- 
proved by  the  commissioners,  conditioned  for  the  prompt 
and  faithful  performance  of  the  contract;  ^^and  that  aU  pro- 
poscds  must  specify  the  names  of  such  sureties  proposed  to  be 
gweUy  with  the  written  consent  of  such  persons  to  the  icse  of  their 
names  for  thai  purpose."  Now  it  appears  that  in  the  sealed 
proposals  made  and  sent  in  by  the  relators,  there  was  no 
Tmtten  consent  of  any  one  to  the  use  of  his  or  their  names 
as  a  surety  upon  the  bond.  In  other  words,  their  bid  &iled 
to  comply,  in  a  most  essential  particular,  with  the  printed 
requirements  of  the  commissioners.  We  therefore  think  it 
was  properly  disregarded  by  them,  on  account  of  this 
informality. 

We  have  no  doubt  that  it  was  entirely  competent  for  the 
commissioners  to  prescribe  any  reasonable  formality  to  be 
observed  by  bidders.  They  required  that  all  proposals 
should  specify  the  names  of  the  sureties  proposed  to  be 
given,  with  the  written  consent  of  such  persons  to  the  use 
of  their  names  for  that  purpose.  This  seems  to  us  a  very 
reasonable  requirement;  and  if  it  could  be  disregarded  by 
the  bidder,  why  not  dispense  with  all  the  requirements  in 
the  printed  notice  ?  There  is  no  more  propriety  in  dispens- 
ing with  one  positive  requirement  than  another.  All  bidders 
were  informed  what  their  bids  should  contain  to  render  them 
formal.  And  they  had  no  right  to  presume  that  any  bid 
would  be  received  by  the  board  except  such  as  complied 
with  the  printed  requirements.  It  is  stated  in  the  applica- 
tion that  the  relators  were  present  at  the  opening  of  the  pro- 
posals, for  the  purpose  of  furnishing  whatever  sureties  were 
necessary  and  required  in  the  premises,  and  that  certain 
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responsible  persons  were  likewise  present  with  them,  for  the 
purpose  of  giving  their  written  consent  to  the  use  of  their 
names  as  sureties.  But  no  matter.  It  was  too  late  to  per- 
fect their  bid.  Suppose,  after  the  proposals  were  opened, 
some  other  bidder  had  requested  the  privilege  of  withdraw- 
ing his  bid  for  the  purpose  of  reducing  it;  would  it  have 
been  the  duty  of  the  commissioners  to  allow  it  to  be  done  ? 
"No  one  would  contend  that  it  would  be  proper  for  them  to 
do  so.  And  yet,  as  already  remarked,  if  they  could  dispense 
with  one  positive  requirement  of  their  printed  notice,  why 
not  disregard  all?  Why  not  permit  all  bidders  to  with- 
draw, alter,  and  modify  their  proposals  as  they  might  desire, 
after  the  bids  were  opened,  or  the  time  for  receiving  them 
had  expired  ? 

The  relators'  proposals,  being  informal  and  irregular, 
could  not  properly  be  considered  by  the  commissioners. 

By  the  Court — The  motion  for  an  alternative  writ  of 
numdamus  is  denied. 


SHAunocK  AND  "WiPB  VS.  Thb  Town  OP  Clifton. 

AAitimont  of  kmbimd  a$  imdtmee  m  action  hjf  kumeff  mni  wiftfor  vnjurwt  to  iMe 

wife. 

1.  Damages  reoorered  at  the  suit  of  huaband  and  wife  for  injnriea  to  the 

person  of  the  wife,  belong  to  the  husband. 

2.  The  interest  of  the  husband  in  the  action  is  therefsre  such  that  his  admis- 

sions relatiTe  to  the  subject  matter  thereof  maj  be  introduced  in  CTidence 
for  the  defendant. 
8.  Action  against  a  town  for  iiguries  to  the  wife  in  consequence  of  defects  in 
a  highwaj.  An  admission  by  the  husband  the  next  day  after  the  injuries 
were  reoeired,  that  «if  the  driyer  of  the  team  had  not  struck  the  off 
horse  and  made  liim  jump  against  the  near  one,  the  aocident  would  not 
haye  happened,"  should  hare  been  allowed  to  go  the  Jury,  although  the 
husband  was  not  present  when  the  accident  oocorred. 
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4.  An  admission  by  the  huaband  tbat  be  knew  before  tbe  aoeident  tbat  tbe 
road  waa  not  tafe,  was  properlj  rejected  wbere  it  was  not  sbown  tbat  bo 
eitber  sent  tbe  team,  or  knew  tbat  it  was  going,  OTor  said  road. 

APPEAL  from  the  Circuit  Court  for  Pierce  County. 

Action  by  husband  and  wife  for  injuries  to  the  person  of 
the  wife,  alleged  to  have  resulted  from  the  negligence  of  the 
•  defendant  The  substance  of  the  complaint  is,  that  on,  etc., 
one  Anna  McGray  was  driving  on  a  certain  highway  in  the 
defendant  town,  a  span  of  horses  attached  to  a  double  wagon 
loaded  with  wheat — all  the  property  of  Asa  F.  Shaddock^ 
one  of  the  plaintiffs — the  other-  plaintiff,  Phoebe  S haddock j 
being  seated  in  the  wagon ;  and  that  in  consequence  of  tlie 
bad  condition  of  the  highway,  by  reason  of  the  neglect  of 
said  town  in  repairing  the  same,  the  wagon  was  upset,  pro- 
ducing the  injuries  complained  of.  The  defense  was,  that 
the  track  over  which  the  team  y^  as  driven  was  one  which 
had  been  abandoned  before  the  accident,  and  was  then  no 
longer  worked  or  used,  because  the  character  of  the  ground 
made  it  impossible  to  keep  said  track  in  a  safe  condition ; 
that  another  and  good  track  adjoining  the  former,  and  form- 
ing part  of  the  same  highway,  had  been  constructed  and 
was  then  in  constant  and  common  use ;  that  the  facts  in  re- 
gard to  the  two  were  so  plain  to  any  person  driving  on  the 
highway,  that  no  person  in  the  exercise  of  ordinary  care  or 
prudence  would  have  driven  on  the  old  and  abandoned 
track;  and  therefore  that,  "in  the  sen^ng,  using  and  driv- 
ing of  said  team,  at  said  time  and  place,  the  plaintiffs  and 
said  Anna  McGray  "  were  guilty  of  negligence. 

On  the  trial,  after  the  plaintiff  rested,  defendant  offered 
to  prove  by  two  different  witnesses  certain  admissions  of 
Mr.  Shaddock^  the  nature  of  which  will  fully  appear  from 
the  opinion  below.    The  evidence  was  rejected. 

Verdict  and  judgment  for  the  plaintiffs;  and  defendant 
appealed. 
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J.  S.  WhiiCj  argued,  among  other  things,  that  it  was  error 
to  exclude  evidence  of  Mr.  Shaddock's  admissions,  because 
he  was  the  real  party  in  interest  ( 8  Blacks.  Comm.,  ♦140 ;  1 
Chitty's  PL,  83 ;  Stroop  v.  Swarts,  18  Serg.  &  R,,  76 ;  2  Hill, 
260;  33  Me.,  196;  7  Mass.,  95);  and  the  rule  that  admis- 
sions  of  a  party  to  the  record,  with  any  interest,  however 
small,  are  admissible,  is  inflexible.  1  Greenl.,  §§171-2; 
Irby  V.  BrighaMy  9  Humph.,  762.  See  also  Cow.  &  H.'s  • 
Notes,  149;  Evans  v.  Smith,  5  Mon.,  868-4;  Dodge  v. 
Manning,  11  Paige,  848. 

H.  L.  Humphrey  and  AUen  Dawson,  for  respondents,  con- 
tended that  the  cause  of  action  in  this  case  accrued  to  the 
wife  only,  but  a  technical  rule  of  law  required  the  hus- 
band to  be  joined.  15  Wis.,  246.  The  statute  gives  the 
remedy  to  the  party  injured.  82  Me.,  586;  81  id.,  299. 
The  admissions  of  the  husband  will  not  bind  the  wife.  8 
Mich.,  580;  8  Gray,  57;  4  E.  D.  Smith,  68;  2  Sandf.,  888; 
1  Greenl.  Ev.,  §§  176,  341,  and  cases  there  cited.  If  ever 
binding,  she  must  be  privy  to  them.  5  "Wend.,  558 ;  14  id., 
90;  5  Barb.,  898;  6  Johns.  Ch.,  860;  4  Denio,  158. 

Dixon,  C.  J.  Has  the  husband  such  an  interest  in  the 
action  that  his  admissions  of  facts  tending  to  defeat  it  ought 
to  be  received  in  evidence  ?  We  think  he  has.  The  action 
is  by  husband  and  wife,  to  recover  damages  for  injuries  done 
to  the  person  of  the  wife.  Such  damages,  when  recovered, 
are  not  the  separate  property  of  the  wife,  under  the  statute 
enlarging  the  rights  of  married  women  as  to  property. 
Rights  of  actions  for  torts  of  this  nature  are  not  included, 
but  only  such  real  and  personal  property  as  a  married  woman 
may  receive  by  inheritance,  or  by  gift,  grant,  devise,  or  be- 
quest from  any  person  otiier  than  her  husband.  R.  S.,  chap. 
95,  sec.  3.  The  damages,  therefore,  when  recovered,  will 
belong  to  the  husband.    He  may  reduce  them  to  possession, 
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and  dispose  of  them  as  he  pleases.  He  controls  the  action, 
and  may  discontinue  it,  or  give  a  release.  Any  settlement 
made  or  discharge  properly  given  by  him,  will  bind  the  wife. 
SatUhwcrth  v.  Packard,  7  Mass.,  95 ;  Beach  v.  Beach,  2  Hill, 
260;  Ballard  v.  RusseUy  83  Maine,  196.  It  is  true,  should 
the  husband  die  before  the  wife,  and  before  a  recovery,  and 
without  having  released  the  damages,  the  right  of  action 
would  survive  to  the  wife,  and  it  might  be  prosecuted  in  her 
name  alone.  But  the  right  of  the  wife  is  so  remote  and 
uncertain  as  scarcely  to  be  considered  during  the  lifetime  of 
the  parties.  It  may,  with  almost  strict  legal  accuracy,  be 
sidd,  that  the  husband  has  the  exclusive  interest  For  these 
reasons,  we  think  his  admissions  should  be  received. 

And  so  it  was  held  by  the  chancellor  in  a  much  stronger 
case,  in  Dodge  v.  Marminy,  11  Paige,  834.  It  was,  that  the 
admission  of  a  husband,  made  during  coverture,  that  he  had 
received  payment  of  a  legacy  bequeathed  to  his  wife,  is  evi- 
dence of  such  payment,  in  a  suit  for  the  recovery  of  the 
legacy  commenced  after  his  death ;  the  husband,  during  his 
life,  having  the  right  to  receive  payment  thereof.  See  also 
Evans  v.  Smith,  6  T.  B.  Mon.,  868,  and  Taylor  v.  Bate,  4 
Dana,  202.  The  decision  in  Shaw  v.  Boston  ^  Worcester 
BaUroad  Corporation,  8  Gray,  45,  in  the  language  of  the 
court,  rests  on  "  the  peculiar  circumstances  of  the  case,"  and 
cannot  be  regarded  as  establishing  a  rule  applicable  to  any 
different  state  of  case.  Eoerts  v.  Everts  and  wife,  8  Qibbs 
(Mich.),  580,  is  so  imperfectly  reported,  that  it  is  very  diffi- 
cult, if  not  impossible,  to  ascertain  what  the  exact  point  in 
question  was.  The  court  say,  that  "  the  charge,  in  view  of 
thiB  nature  and  character  of  the  case,  was  beyond  all  con- 
troversy, correct;"  but  what  the  nature  and  character  of 
the  case  was,  farther  than  that  it  was  an  action  by  husband 
and  wife  for  an  assault  on  the  wife,  we  are  not  informed.  It 
may  be,  and  I  think  is,  fairly  to  be  inferred  from  another 
Vol.  XXn.— 9. 
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part  of  the  opinion,  that  the  defendant  claimed  that  the  acts 
and  words  of  the  husband  at  a  time  different  from  that  of 
the  assault,  and  when  the  wife  was  not  present  and  did  not 
participate,  might  be  given  in  evidence  in  mitigation  of 
damages  for  the  assault  on  the  wife ;  and  if  this  was  so,  no 
one,  I  think,  will  be  inclined  to  doubt  the  correctness  of  the 
decision.  At  all  events,  the  case  seems  to  have  very  little 
bearing  on  the  question  we  are  now  considering. 

The  admissions  of  the  husband  being  receivable,  the  next 
question  is,  whether  there  was  anything  in  the  nature  of  the 
admissions  offered  which  justified  the  circuit  court  in  ex* 
eluding  them  from  the  consideration  of  the  jury.  The  first 
offer  was,  to  prove  by  the  witness  1>aniel  Currier,  that  in  an 
interview  between  him  and  the  husband,  the  day  after  the 
accident  happened,  the  husband  said  that  the  accident  would 
not  have  occurred  if  Anna  McQray  (the  person  driving  the 
team)  had  not  struck  the  off  horse,  and  made  him  jump 
against  the  near  one  and  push  him  offl  It  appears  from 
other  parts  of  the  record,  that  the  husband  was  not  present 
at  the  time  and  place  of  the  accident,  and  consequently  that 
his  knowledge  or  information  as  to  what  then  occurred  must 
have  been  derived  from  the  statements  of  either  Anna  Mc- 
Gray  or  his  wife,  or  both.  For  the  plaintiffi  it  is  contended 
that  the  admission  was  properly  rejected,  because  it  was  of 
matter  of  hearsay.  Mr.  Gbbenlbaf  (1  Greenl.  Ev.,  §  202) 
says  it  has  been  made  a  question,  whether  the  admission  of 
matters  stated  as  mere  hearsay  is  to  be  received  in  evidence, 
and  leaves  it  in  doubt  The  Court  of  Appeals,  by  a  majority 
decision,  in  Stephens  v.  Vroman^  16  N.  Y.,  881,  held  such 
an  admission  not  receivable.  But  the  admission  here  offered 
was  not  of  a  matter  stated  as  mere  hearsay^  but  of  a  matter 
stated  as  a  fact — a  fact  not,  however,  as  it  would  seem,  within 
the  personal  knowledge  of  the  party  making  the  admission, 
but  derived  by  information  from  others.     Ought  such  an 
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admission  to  be  received  ?  We  are  inclined  to  think  that  it ' 
shonld.  Verbal  admissions  are  in  some  respects  evidence 
of  a  very  weak  character ;  and,  now  that  the  parties  them* 
selves  are  in  general  competent  witnesses,  they  are  open  to 
the  fullest  explanation.  If  the  husband  had  received  such 
information  as  satisfied  him  that  the  striking  of  the  horse 
was  the  cause  of  the  accident,  and  as  induced  him  deliber- 
ately to  admit  it  as  a  facty  it  was  certainly  some  evidence  to 
go  to  the  jury  to  show  that  the  plaintifis'  claim  of  damages 
was  unfounded.  It  was  an  admission  strongly  against  the 
interest  of  the  party  making  it,  and  appears  to  us  to  be 
within  the  general  rule  sanctioning  evidence  of  that  nature. 

As  to  the  other  alleged  admissions  of  the  husband,  offered 
to  be  shown  by  the  witness  Kimball  Currier,  that  he,  the 
husband,  had  been  over  the  road  and  examined  it  before  the 
accident,  and  knew  it  was  not  safe,  we  are  of  opinion  that  it 
was  properly  rejected,  because  it  was  not  shown,  either 
that  the  husband  sent  the  team  to  the  mill,  or  that  he  was 
present  when  it  started  and  knew  that  it  was  going  there. 
To  have  affected  the  husband  with  negligence  in  not  warn- 
ing his  wife,  or  the  person  in  charge  of  the  team,  of  the 
imsafe  condition  of  the  road  at  that  place,  one  or  the  other 
of  these  things  must  have  been  shown.  K  they  went  in  his 
absence,  or  without  his  knowledge  or  direction,  it  is  very 
clear  that  no  negligence  can  be  imputed  to  him  for  not 
having  done  so. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new 
trial  awarded,  for  error  in  rejecting  evidence  of  the  first 
admission  offered;  and,  as  the  bill  of  excepljions  is  very 
meagre,  not  purporting  to  contain  all  the  evidence,  and  as 
another  trial  may  show  a  different  state  of  facts,  we  forbear 
to  express  any  opinion  upon  the  otlier  questions  argued. 

By  the  Cb2ir<.~Judgment  reversed,  and  a  venire  de  novo 
awarded. 
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Bresee  vs.  Stiles  and  others. 

Widow  avd  Hbies  :  Riffhti  of  chUdren  bom  ofUr  will  mado—Who  bound  by 
order  of  dittribuHon  of  esttU&^Higkt  of  dower  in  homeitead.  Ejbctmbmt  : 
Judgment  for  undivided  part,  in  action  for  the  whole, 

1.  Under  seo.  26,  ohap.  97,  R.  S.,  children  bom  after  the  making  of  tho 

parent's  will,  in  whioh  no  prorision  is  made  for  them,  share  In  the 
estate  as  if  the  parent  had  died  intestate,  unless  it  appears  ^om  ^A^  wiU 
itself  that  it  was  his  intention  that  no  proyision  should  be  made  for 
them ;  and  the  fact  that  the  parent  lired  many  years  after  the  will  was 
made,  and  after  such  children  were  bom,  without  making  any  express 
provision  for  them,  has  no  effect  to  depriye  them  of  the  benefit  of  the 
statute. 

2.  An  order  of  a  probate  court  distributing  an  estate  binds  only  parties  who  ^ 

haye  notice  of  the  proceeding. 
8.  Under  our  statute,  the  widow  to  whom  dower  in  the  other  real  estate 

has  been  assigned,  is  entitled,  upon  marrying  again,  to  dower  in  the 

homestead. 
4.  In  an  action  to  recoyer  the  whole  of  real  property,  plaintiff  cannot  haye 

judgment  for  an  undivided  part  thereof. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

Ejectment  In  April,  1865,  David  Bresee  executed  his 
last  will,  whereby  he  devised  and  bequeathed  his  property  as 
follows :  1.  To  Sarahy  his  wife,  her  support  from  the  farm  then 
occupied  by  him  (including  the  premises  here  in  question), 
and  the  right  to  ^^  have  a  home  thereon,"  as  long  as  she 
should  remain  his  widow.  2.  To  Isaac  and  William,  his 
eldest  and  third  sons,  certain  other  lands ;  and  to  Abigail, 
his  eldest  daughter,  certain  moneys.  8.  To  the  plaintiff, 
Levi  M.  Bresee^  his  second  son,  the  remainder  of  his  real 
and  personal  property,  with  a  provision  that  the  wife  and 
minor  children  of  said  testator  were  to  have  ^^  a  home  and 
support  therefrom,"  and  that  his  "  two  youngest  daughters," 
Theresa  and  Betsy,  and  his  '^  youngest  son,"  Dennie,  should 
be  paid  certain  sums  of  money  on  reaching  their  majority. 
In  August,  1861,  said  David  Bresee  died,  leaving  said  Sarah 
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his  widow,  and,  beside  those  above  named,  three  children, 
Herman^  Almediay  and  Don^  who  were  born  to  him  after  the 
execution  of  said  will.  These  were  the  only  children  bom 
to  him  by  said  Sarah^  who  was  his  third  wife.  On  the  80th 
of  September,  1861,  the  will  was  admitted  to  probate.  The 
inventory  and  appraisement  of  the  estate,  shows  the  following 
real  property :  Home  farm,  62}  acres,  valued  at  $25  per  acre, 
♦1,562.60 :  Wood  lot,  24  acres,  $850.0© :  Stone  quarry,  2J 
acres,  $62.50:  Total,  $2,475.00.  It  also  shows  personal 
property  valued  at  $631.88.  The  widow  waived  the  provis- 
ion made  for  her  in  the  will,  and  in  July,  1862,  petitioned  the 
county  court  for  an  assignment  of  dower,  setting  out  in  her 
petition  the  names  of  aU  the  children  as  heirs  of  the  deceased, 
and  stating  that  the  minor  children  had  no  general  guardian. 
Said  court  made  an  order,  September  9th,  1862,  appointing 
commissioners,  and  directing  them,  after  giving  notice  to 
the  widow  and  to  one  Enight  as  special  guardian  of  the 
minor  heirs,  to  admeasure  and  set  off  as  dower  the  one-third 
part  of  the  real  estate,  except  the  homestead.  The  commis- 
sioners reported  October  17th,  1862,  that  the  widow  and  swd 
Knight  were  duly  notified,  etc.,  and  that  the  widow  attended 
at  the  time  and  place,  and  selected  the  land  here  in  9uit  as  a 
homestead,  and  thereupon  they  "  set  off  the  dower  of  said 
Sarah  Bresee,  or  one  third  part  in  value  of  the  balance  of 
said  real  estate,"  etc. ;  and  this  report  was  confirmed.  On 
petition  of  the  executor,  thirty-two  acres  of  land  belonging 
to  the  estate  were  sold  early  in  1863,  to  pay  debts,  said 
Knight,  as  special  guardian  of  the  minor  heirs,  consenting 
to  such  sale.  In  September,  1863,  said  Sarah  intermarried 
with  one  Sogers.  In  1865,  on  petition  of  the  executor,  the 
county  court  made  a  decree,  which  recites  that  said  David 
Bresee,  at  his  death,  was  seized  and  possessed  of  four  parcels 
of  real  estate  particularly  described,  the  first  containing  62  J 
acres,  the  second  120  rods,  the  third  2^acres,  the  fourth  82 
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acres,  which  last  had  been  sold  to  pay  debts  of  the  deceased ; 
and  that  of  said  real  estate,  24^  acres  had  been  set  off  to  the 
widow  "  as  her  dower  in  and  to  said  lands."  It  also  recites 
the  will,  and  thereupon  adjudges  that  the  balance  of  said 
real  estate  be  assigned  and  set  over  to  the  devisees  named 
in  the  will,  as  fiEir  as  the  intentions  of  the  testator  could  be 
carried  out,  subject  to  the  conditions  named  in  the  will,  and 
the  legacies  to  be  paid  as  mentioned  therein,  ^^  and  also 
subject  to  the  right  of  dower  and  homestead  in  and  to  said 
lands,  of  Sarah  Bresee^  widow  of  said  deceased ; "  and  that 
the  executor  be  discharged  from  further  liability. 

The  present  action  was  brought  by  Leoi  Jf.  Bresee  in  1866^ 
against  said  Sogers  and  Sarahy  his  wife,  and  one  StileSj  a 
tenant;  and  by  order  of  court,  on  motion  of  said  defend- 
ants, Herman^  Almedia  and  Don  Bresee  were  made  defend- 
ants, and  a  guardian  ad  Utem  appointed  for  them.  The  land 
in  dispute  was  the  forty  acres  originally  selected  by  sidd 
Sarahj  while  a  widow,  for  a  homestead,  being  part  of  the 
62^  acres  above  named,  and  on  which  she  had  continued  to 
reside  with  said  Rogers  and  said  three  infant  children  since 
her  second  marriage.  The  answer  claimed  for  said  Sarah  a 
right  of  dower  in  the  premises,  and  for  said  three  minor 
children  a  right  of  inheritance  in  the  estate.  The  circuit 
court  held  that  the  proceedings  oi  the  county  court  in  refer- 
ence to  the  will  and  estate  were  void  as  to  said  three  minor 
children,  that  court  not  having  acquired  jurisdiction  of  them ; 
that  they  were  entitled  to  share  in  the  estate  as  if  there  hid 
been  no  will ;  and  that  the  plaintiff  was  not  the  owner  of  the 
entire  estate  in  the  premises,  nor  of  any  part  thereof  in  sev- 
eralty; and  it  rendered  judgment  for  die  defendants;  from 
which  the  plaintiff  appealed. 

Braky  ^  Smith  (with  whom  was  Greo.  B.  Stmih  of  counsel)^ 
for  appellant: 

^  When  a  widow  shall  have  accepted  an  assignment  of 
dower  in  satisfEu^tion  of  her  claim  upon  all  the  lands  of  her 
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husband,  it  shall  be  a  bar  to  any  further  clidm  of  dower 
against  the  heir  of  such  husband."  B.  S.,  chap.  89,  sec.  28. 
Mrs.  Rogers  took  dower  in  other  lands,  and  selected  the 
homestead,  and  the  presumption  is  that  she  ^^ accepted"  this 
in  satiiffi&ction  of  the  claim.  She  might  have  insisted  upon 
her  right  of  dower  in  all  the  lands,  but  having  once  waived 
the  right,  and  accepted  something  else  in  lieu  of  that,  she 
cannot  now  revive  it  2.  As  to  the  rights  of  the  children 
bom  after  the  execution  of  the  will,  counsel  argued,  (1.)  That 
a  will  speaks  from  the  death  of  the  testator,  unless  clearly 
indicating  a  contrary  intention  (Redfield  on  Wills,  379); 
and  that  if  this  will  is  construed  with  reference  to  the  facts, 
it  was  evidently  the  intention  of  the  testator  not  to  make 
any  provision  for  these  children.  (2.)  That  the  county  court 
has  full  power  to  admit  wills  to  probate,  to  construe  them, 
settle  all  questions  arising  under  them,  distribute  legacies, 
and  make  assignment  to  the  heirs,  whether  named  in  the  will 
or  not;  and  that  court  having  acquired  jurisdiction  over  the 
whole  estate,  and  having  appointed  guardians  for  the  minors 
in  the  only  instances  in  which  the  law  required  such  guar- 
dians to  be  appointed,  and  such  guardians  having  been  noti- 
fied and  having  consented  to  the  proceedings  in  those  instan- 
ces, and  no  appeal  having  been  taken,  said  minor  children 
were  bound  by  the  proceedings.  Barker  v.  Barker^  14  Wis., 
131. 
Spooner  ^  Lamby  for  respondent 

CoLB,  J.  It  is  insisted  that  the  children  bom  after  the 
making  of  the  will,  are  not  entitled  to  claim  any  portion  of 
the  estate  of  the  deceased.  It  appears  that  the  will  was  exe- 
cuted in  April,  1855.  There  were  three  children  bom 
between  November,  1855,  and  September,  1859;  and  the 
testator  died  in  August,  1861.  There  was  no  provision  in 
the  will  for  the  after-bom  children;  nor  is  it  apparent  from 
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the  will  tbat  it  was  the  intention  of  the  testator  that  no  pro- 
vision should  be  made  for  them  out  of  his  estate.  Under 
these  circumstances,  are  they  cut  off  by  the  will?  This 
question  is  fully  answered  by  our  statute.  Sec.  26,  chap.  97, 
R.  8.  1858,  reads  as  follows :  "  When  any  child  shall  be 
bom  after  the  making  of  his  parent's  will,  and  no  provision 
shall  be  made  therein  for  him,  such  child  shall  have  the 
same  share  in  the  estate  of  the  testator  as  if  he  had  died 
intestate ;  and  the  share  of  such  child  shall  be  assigned  to 
him  as  provided  by  law  in  case  of  intestate  estates,  unless  it 
shall  be  apparent  from  the  will  that  it  was  the  intention  of 
the  testator  that  no  provision  should  be  made  for  such  child." 
This  section  effectually  puts  at  rest  all  questions  in  regard  to 
the  effect  produced  in  this  case  by  the  birth  of  issue  after 
execution  of  the  wiU.  For  it  declares  that  such  children 
shall  have  the  same  share  in  the  estate  of  the  testator  as  if 
he  had  died  intestate,  unless  it  appears  from  the  will  that  it 
was  the  intention  of  the  testator  that  no  provision  should  be 
made  for  them..  It  is  said,  however,  that  in  construing  the 
will  we  must  take  into  consideration  these  facts :  that  the 
will  was  executed  in  April,  1855 ;  that  the  children  were 
bom  between  November,  1855  and  September,  1859 ;  while 
the  testator  died  in  August,  1861,  having  made  no  provision 
for  these  children;  and  that  these  facts  raise  the  strongest 
presumption  that  it  was  the  intention  of  the  testator  that  the 
after-born  children  should  not  take  any  portion  of  his  estate. 
But  the  difficulty  with  this  argument  is,  that  we  are  not 
permitted  to  look  outside  of  the  will  to  ascertain  the  purpose 
of  the  testator  upon  this  point.  For  the  statute  positively 
declares,  that  unless  it  is  apparent  from  the  will  itself,  that 
it  was  the  intention  of  the  testator  that  no  provision  should 
be  made  for  the  after-born  children,  then  they  shall  share  in 
the  estate  as  though  no  will  had  been  made.  Besides,  it 
must  be  assumed  that  the  testator  was  fully  cognizant  of 
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ihis  provision  of  the  statate,  and  very  well  knew  that  his 
after-bom  children  were  not  cut  oflT  by  the  will.  If  we  were 
permitted  therefore  to  speculate  as  to  some  supposed  change 
in  the  mind  of  the  testator,  the  legal  presumption  from  the 
&ct8  above  stated  would  be,  that  the  testator  knew  his  after- 
bom  children  would  share  in  his  estate,  unless  he  altered  his 
will,  and  was  very  well  content  with  the  disposition  of  his 
estate  which  the  statute  made,  so  fSstr  as  those  children  were 
concerned* 

But  it  is  ftirther  claimed,  that  the  after-bom  children  were 
barred  and  divested  of  all  interest  in  the  estate  by  the  order 
or  judgment  of  the  county  court  assigning  the  estate.  It 
is  said  to  be  the  special  duty  of  probate  courts,  ui;ider  our 
statute,  to  admit  wills  to  probate ;  to  abjudicate  upon  the 
rights  of  legatees  and  heirs ;  to  settle  all  estates  of  deceased 
persons;  and  finally,  to  assign  or  distribute  such  estates 
among  the  persons  by  law  entitled  to  the  same;  and  the 
county  court  having  made  an  order  of  distribution  in  this 
case,  which  disposes  of  the  entire  estate,  and  divests  any 
title  which  the  after-bom  children  might  take  in  the  same, 
that  this  order  is  final  and  conclusive  upon  the  rights  of 
those  heirs,  until  it  is  reversed  and  set  aside  on  appeal. 
Now,  what  effect  should  be  g^ven  to  an  order  of  distribution 
made  by  the  county  court,  which  should  divest  the  title  of 
heirs  in  real  estate,  where  those  heirs  have  had  notice,  is  a 
point  upon  which  we  express  no  (pinion.  It  is  sufficient 
here  to  say,  that  it  no  where  appears  that  these  minor  heirs> 
whose  rights  are  affected  by  the  order,  ever  had  any  notice 
of  it,  or  any  opportunity  to  contest  its  validity.  It  is  a  very 
familiar  principle,  that,  "to  give  any  binding  effect  to  a 
judgment,  it  is  essential  that  the  court  should  have  jurisdic- 
tion of  the  person  and  subject  matter ;  and  the  want  of  juris- 
diction is  a  matter  that  may  always  be  set  up  against  a  judg- 
menty  when  sought  to  be  enforced,  or  when  any  benefit  is 
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claimed  under  it"  Borden  v.  Fiichy  15  Johns.,  121 ;  Bape 
V.  Beaton,  9  Wis.,  328;  and  PoUard  t).  Wegener,  18  id.,  669. 
In  order  to  bind  these  minor  heirs  by  this  order  of  distribu- 
tion, it  should  at  least  appear  that  they  were  before  the 
county  court,  or  had  notice  of  the  proceedings.  It  is  said 
that  they  were  notified  of  the  assignment  of  dower,  and  of 
the  sale  of  the  real  estate  by  the  executor.  It  is  true,  the 
proceedings  before  the  county  court  show  that  notice  was 
served  upon  the  special  guardian  of  the  minor  heirs  of  an 
application  for  a  license  to  sell  real  estate ;  but  this  was  some 
two  years  and  a  half  before  the  order  of  distribution  was 
made.  But  it  does  not  appear  that  these  minor  heirs,  or 
that  their  guardian,  ever  had  any  notice  that  the  county 
court  was  about  to  make  an  assignment  of  the  estate ;  and 
it  seems  to  us  difficult  to  maintain  the  position,  that  they  are 
bound  by  a  distribution  depriving  them  of  all  interest  in  the 
real  estate,  when  they  were  not  a  party  to  the  proceeding, 
and  had  no  notice  thereof. 

Another  question  presented  is,  whether  the  widow  was 
entitled  to  dower  in  the  homestead.  We  think  that  she  was. 
She  waived  the  provisions  made  for  her  in  the  will,  and 
petitioned  for  and  had  dower  assigned  her  in  all  her  hus- 
band's real  estate,  except  the  homestead.  On  the  death  of 
the  husband,  the  homestead  descended  by  law  to  the  widow, 
who  could  take  and  hold  the  same  during  her  widowhood. 
Chapter  137,  Laws  of  1858.  In  addition,  the  widow  is  enti- 
tled to  a  dower,  or  use  during  her  natural  life,  of  one-third 
part  of  all  the  lands  whereof  her  husband  was  seized  of  an 
estate  of  inheritance  at  any  time  during  the  marriage,  unless 
she  is  lawfully  barred  thereof.  Sec.  1,  chap.  89,  R.  S.  We 
suppose  this  general  provision  gives  the  widow  dower  in  the 
homestead,  as  well  as  in  the  residue  of  the  real  estate.  Does 
the  fact  that  dower  was  not  assigned  her  in  the  homestead 
at  the  time  it  was  in  the  other  real  estate,  have  the  effect  to 


Digitized  by 


Google 


SEPTEMBER  TERM,  1867-  127 

Bresee  ts.  Stiles  And  others. 

deprive  her  of  dower  in  the  homestead  after  the  homestead 
right  had  terminated  by  her  marriage  ?  We  can  perceive 
no  satisfactory  reason  for  saying  that  the  omission  to  assign 
her  dower  in  the  homestead  when  it  was  set  out  to  her  in 
the  residue  of  the  real  estate,  should  prevent  her  from  ever 
claiming  it  in  that  properly.  It  was  quite  natural  that  so 
long  as  the  widow  could  eqjoy  the  homestead,  she  should 
not  ask  that  dower  be  assigned  her  out  of  it  It  is  said, 
however,  that  where  the  widow  has  accepted  an  assignment 
of  dower  in  satisfaction  of  her  claims  upon  all  the  lands  of 
her  husband,  the  statute  bars  her  from  any  further  claim. 
Sec.  28,  chap.  89.  There  is  nothing  in  this  case  which  war- 
rants the  assumption  that  the  widow  has  ever  accepted  any 
assignment  of  dower  in  satisfaction  of  her  claim  upon  aU 
the  lands  of  her  husband.  And  the  final  order  of  distribu- 
tion made  by  the  county  court  does  not  attempt  to  bar  the 
widow  of  her  right  of  dower  in  the  homestead,  but,  we  think, 
rather  recognizes  it.  However  this  may  be,  there  is  nothing 
in  the  case  which  shows  that  the  widow  is  not  entitied  to 
dower  in  the  homestead. 

The  plaintiff  claimed  to  recover  the  entire  property.  He 
was  not  entitied,  upon  this  claim  of  the  whole,  to  have  judg- 
ment for  an  undivided  part  of  the  premises.  AUie  v.  Schmitz^ 
17  ^Wls.,  169. 

By  the  Court. — The  judgment  of  the  circuit  court  is 
affirmed. 
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I  23   138  JbNKIKS  VS.   ESTBRLT. 

I  80    623 

1^  5^  EuLOE :   What  error 9  astiffnable  on  appeal  from  a  judgment  m  a  caute  tried  fty  a 

referee. 

1.  In  ft  oftuse  tried  by  m  referee,  thii  court  will  not  reriew  hie  ilndingt  of 
fftct  and  conolueione  of  Iftw,  unless  exceptions  to  them  were  duly  filed, 
ftnd  passed  upon  by  the  court  below ;  nor  will  it  reyiew  his  rulings  as  to 
the  admission  of  evidence,  if  not  passed  upon  by  that  court. 

8.  It  is  irregular  to  order  Judgment  upon  a  referee's  report  without  notice 
of  the  motion  to  the  opposite  party, 

S»  But  where  the  order  is  made  without  notice,  the  remedy  is  not  by  an 
appeal  fVom  the  judgment  (especially  where  there  is  no  exception  to  the 
order,)  but  by  motion  to  set  aside  the  judgment,  and  appeal  from  an 
order  denying  the  motion. 

APPEAL  from  the  Circuit  Court  for  Walworth  County. 

The  plaintiff  appealed  from  a  judgment  in  favor  of 
defendant.    The  case  is  stated  in  the  opinion. 

jFI  W.  MonteUk  (with  whom  were  Montgomery ^  Wing  f 
GagCj  of  counsel),  for  appellant. 

Murphy  ^  Oravath^  for  respondent,  as  to  the  insufficiency 
of  the  exceptions,  cited  Laws  of  1860,  chap.  264,  sees.  14, 
16 ;  King  v.  Bitchier  18  Wis.,  554 ;  Gibnan  v.  Thiess^  id.,  528 ; 
CmuU  V.  Davis^  16  id.,  686. 

Cole,  J.  This  cause  was  tried  before  a  referee,  who 
fbxmd  in  favor  of  the  defendant  upon  the  defense  of  usury. 
Upon  filing  the  report  of  the  referee  in  the  clerk's  office  in 
vacation,  judgment  was  entered  upon  it  by  the  clerk  in 
fftvor  of  the  defendant  This  judgment  was  set  aside  at  the 
next  term  of  court,  on  motion  of  plaintiff's  attorney ;  and, 
on  the  same  day,  in  the  absence  of  the  attorney  of  the 
plaintiff,  and  without  any  notice  being  served  on  him,  an 
order  was  entered  directing  judgment  to  be  again  entered 
in  fevor  of  the  defendant  The  plaintiff  has  appealed  from 
this  judgment,  having  procured  a  bill  of  exceptions  to  be 
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settled  by  the  circuit  judge,  which  contaius  the  testimony 
taken  before  the  referee  on  the  trial,  and  also  various  excep- 
tions taken  to  the  rulings  of  the  referee  on  the  admission 
of  evidence.  No  excepjjpns,  however,  have  ever  been  filed 
to  the  findings  of  the  referee  upon  questions  of  fact,  or  to 
his  conclusions  of  law ;  and  we  are  now  asked  by  the  coun- 
sel for  the  plaintiff  not  only  to  review  these  findings,  but  also 
the  exceptions  taken  upon  the  trial  before  the  referee, 
although  it  is  perfectly  obvious  that  none  of  these  exceptions 
have  ever  been  considered  and  passed  upon  by  the  circuit 
court  And  the  question  is,  would  it  be  correct  practice 
for  us  to  do-  this  when  the  exceptions  come  before  us  in  this 
manner  ?    It  appears  to  us  not 

Our  statute  very  clearly  and  explicitiy  regulates  the  prac- 
tice of  trying  causes  before  a  referee,  and  the  method  of 
brining  them  before  the  court  for  review.  Section  14, 
chap.  264,  Laws  of  1860,  provides  that  in  cases  tried  before 
a  referee,  either  party,  for  the  purpose  of  an  appeal  or  suing 
oat  a  writ  of  error,  may  cause  exceptions  to  be  taken  and 
noted  by  the  referee  during  the  trial,  in  the  same  manner  as 
in  case  of  a  trial  before  the  court  or  jury.  The  referee  must 
note  in  his  minutes  any  exceptions  so  taken,  and  return 
them,  together  with  all  the  testimony  taken  before  him, 
with  his  report,  to  the  court  in  which  the  cause  is  pending. 
Exceptions  in  writing  to  the  facts  found  by  the  referee,  or 
to  his  conclusions  of  law  thereon,  or  to  both,  may  be  filed 
within  ten  days  after  written  notice  of  the  filing  of  the 
report;  and  all  such  exceptions  may  be  heard  and  deter- 
mined by  the  court  on  a  motion  to  set  aside  or  confirm 
the  report  Furtiier  provision  is  made  for  the  settiement 
of  bills  of  exceptions,  and  as  to  what  they  must  contain. 
But  the  whole  section  evidentiy  contemplates  that  whenever 
eisceptions  are  taken  to  the  rulings  of  the  referee,  or  to  his 
findings,  these  exceptions  should  be  heard  and  considered 


Digitized  by 


Google 


130         SUPREME  COURT  OF  WISCONSIN", 

Jenkins  vi.  Esterly. 

by  the  circuit  court  before  they  are  received  by  the  supreme 
court.  The  referee  is  to  note  any  exception  taken  before 
him,  and  return  them  to  the  court  in  which  the  action  is 
pending,  together  with  the  testimony,  in  order  that  the 
court  may  review  them,  if  the  excepting  party  insists  upon 
them.  We  suppose  the  usual  mode  for  bringing  the  excep- 
tions before  the  circuit  court  is  on  a  motion  to  set  aside  or 
confirm  the  report  of  the  referee.  On  such  a  motion,  or 
upon  exceptions  to  the  findings  of  the  referee,  the  circuit 
court  would  necessarily  review  the  rulings  of  the  referee  as 
to  the  admission  or  exclusion  of  evidence.  But  it  was  man- 
ifestly not  the  object  of  the  statute,  that  the  supreme  court 
should  review  directly  the  exceptions  taken  before  the  ref- 
eree, without  such  exceptions  being  first  considered  and 
passed  upon  by  the  circuit  court.  This  court  does  not 
review  the  decisions  of  referees,  but  the  decisions  of  courts. 
And  a  party  agsdnst  whom  a  referee  decides,  may  take  his 
exceptions  on  the  trial,  and  if  he  wishes  to  insist  upon 
them,  he  may  have  them  reviewed  by  the  court  on  a  motion 
to  set  aside,  modify  or  confirm  the  report  of  the  referee ; 
and  then  the  exceptions  can  be  considered  here.  But  it  is 
not  correct  practice  for  the  supreme  court  to  review  them 
in  the  first  instance,  without  the  circuit  court  passing  upon 
them. 

It  is  true,  the  16th  section  of  this  same  chapter  provides, 
that  upon  an  appeal  to  the  supreme  court  from  a  judgment 
rendered  in  cases  tried  by  the  court  or  before  a  referee,  the 
supreme  court  may  review  any  question  of  fact,  as  well  as 
of  law,  decided  by  the  court  or  referee,  where  exceptions 
have  been  taken  to  the  findings  upon  questions  of  fact.  At 
first  blush,  this  might  seem  to  provide  that  the  supreme 
court  should  directly  review  the  action  of  referees.  This, 
however,  was  not  the  object  of  this  provision,  but  it  was 
intended  to  devolve  upon  the  supreme  court  the  duty  of 
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reviewing  the  evidence  in  a  common  law  action  tried  by  a 
court  or  referee,  in  the  same  manner  as  in  equity  causes. 
The  section  must  be  construed  with  other  portions  of  th^ 
same  statute,  and  reconciled  with  them  if  there  is  a  con- 
flict But  there  does  not  seem  to  be  any  conflict  upon  this 
point  And  taking  the  whole  statute  into  view,  we  are 
clearly  of  the  opinion  that  it  does  not  sanction  the  practice 
of  this  court  reviewing  exceptions  taken  to  the  rulings  of  a 
referee,  when  such  exceptions  have  never  been  considered 
by  the  circuit  court  In  this  case,  therefore,  the  exceptions 
taken  before  the  referee,  having  never  been  passed  upon  by 
the  circuit  court,  are  not  properly  before  us  for  review. 

But  it  is  sfdd  there  was  an  irregularity  in  rendering  judg- 
ment on  the  report  upon  motion  of  the  defendant,  as  no 
notice  of  such  a  motion  had  been  served  upon  the  attorney 
of  the  plaintiflT.  We  are  of  the  opinion  that  correct  practice 
requires  that  notice  of  such  a  motion  should  be  ^ven  the 
opposite  party.  And  if  it  is  not  given,  the  proper  way  for 
the  aggrieved  party  to  proceed  is,  by  an  application  to  the 
circuit  court  to  set  aside  the  judgment  for  that  reason. 
But  he  cannot  take  advantage  of  the  error  in  practice  on 
appeal  from  the  judgment,  especially  whert ,  as  in  this  case, 
there  is  no  exception  to  the  order  directing  judgment  to  be 
rendered  according  to  the  findings  of  the  referee.  The 
plaintiflT  should  have  made  his  motion  in  the  circuit  court  to 
set  aside  the  judgment  because  no  notice  of  the  motion  was 
given  him ;  and  if  the  court  had  refused  to  set  the  judgment 
aside,  he  could  have  appealed  from  the  order  denying  his 
motion.  He  has  mistaken  the  practice  upon  this  point,  as 
well  as  upon  the  one  first  noticed. 

It  follows  from  these  views  that  the  judgment  of  the  cir- 
cuit court  must  be  affirmed. 

By  the  OmrL — Judgment  afltoned. 
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SaRGEAITT  vs.  SOLBBRa. 

Ohattxl  Moetoaoi:    IderUifieatum  of  jtraperty  hy  parol  eoideme^^DtUoery  h$ 
filing^Proof  of  bona  fidu^Chap,  458,  Lawt  of  1864. 

A  mortgage  was  executed  on  '*  fifty  oords  of  wood,  piled  upon  lot  1,  block 
88/'  etc.  In  an  action  between  the  mortgagee  and  one  claiming  under  a 
lubeequent  Judgment,  it  appearing  that  there  was  other  wood  piled  on 
the  same  lot,  held,  that  the  mortgaged  premises  might  be  identified  bj 
parol  eridenoe. 

2.  An  attorney  to  whom  money  was  sent  to  be  inrested  at  his  discretion,  ap- 
plied it  to  his  own  use,  executing  and  filing  a  chattel  mortgage  to  his 
principal  as  security.  In  an  action  by  the  principal  against  a  third 
party,  to  recorer  possession  of  the  mortgaged  property,  held^  that  there 
was  a  valid  delivery  of  the  mortgage.  WeUh  v.  Saekett,  12  Wis.,  248, 
distinguished. 

8w  The  evidence  in  this  case  held  suflicient  to  show  the  bona  /Idet  of  a  chatty 
mortgage,  where  the  property  remained  in  the  mortgagor's  possession. 
Chap.  458,  Laws  of  1864. 

APPEAL  jBrom  the  Circuit  Court  for  Columbia  County. 

Replevin,  for  fifty  cords  of  wood.  Plaintiff  claimed  under 
a  chattel  mortgage  from  one  Barlow,  filed  February  9, 1864; 
defendant  as  sheriff,  under  an  execution  upon  a  judgment 
against  Barlow,  docketed  April  13, 1864,  which  execution 
was  levied  upon  said  wood  June  13, 1864.  The  property  is 
described  in  the  mortgage  as  "fifty  cords  of  wood,  piled 
upon  lot  No.  1,  block  No.  83,  in  the  city  of  La  Crosse  and 
state  of  ^tVlsconsin;"  and  the  condition  of  the  defeasance  is, 
the  payment  of  $200,  with  interest,  according  to  the  conditions 
of  a  note  made  by  Barlow,  dated  February  8, 1864,  and  then 
held  by  Sargeant;  and  there  is  a  clause  authorizing  Sargeani 
to  take  possession  if  at  any  time  he  should  deem  the  prop- 
erty insecure.  At  the  time  of  the  execution  of  the  mort- 
gage, and  also  at  the  time  of  levy  made  by  defendant,  said 
property  was  in  Barlow's  possession,  piled  upon  the  north 
side  of  the  lot  above  mentioned,  and  there  were  on  the  same 
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lot  thirty-five  other  cords  of  wood  owned  by  Barlow  and  in 
his  possession,  viz.,  a  pile  of  twenty-five  cords  in  the  middle 
of  the  lot,  and  one  of  ten  cords  on  the  south  side ;  and  on 
the  18th  of  June,  1865,  there  remained  of  the  pile  in  the 
middle  of  the  lot,  ten  cords  which  had  not  been  used  by 
Barlow.  The  pile  on  the  north  side,  replevied  by  plaintiff, 
contained,  by  actual  measurement,  only  47  cords.  The 
judgment  upon  which  defendant  seized  the  property,  was  on 
a  note  of  Barlow*s  for  $100,  with  interest;  and  when  the 
chattel  mortgage  was  given  to  plaintiff,  about  $170  was  due 
on  the  note,  and  Barlow  knew  that  it  was  in  the  hands 
of  attorneys  for  collection.  Plaintiff  was  in  Tennessee,  in 
the  federal  army,  from  January  to  July,  1864,  and  knew 
nothing  of  the  execution  of  the  note  and  chattel  mortgage 
to  himself  until  July  20,  1864,  when  he  returned  to  La 
Crosse  on  a  furlough.  He  had,  however,  sent  to  Barlpw, 
from  Saulsbury,  Tenn.,  $200  in  December,  1863,  request- 
ing the  latter  to  invest  the  money  for  him  in  any  man- 
ner he  might  think  best,  and  adding:  "I  am  not  particular 
what  use  you  put  the  money  to,  so  that  I  could  get  it  when 
I  come  back.'*  This  letter  was  read  in  evidence  against 
defendant's  objection.  Barlow  deposited  the  money  specially 
in  bank  in  his  own  name,  until  after  he  executed  the  note 
and  chattel  mortgage,  and  filed  the  mortgage,  when  he  drew 
out  and  used  the  money,  no  part  of  which  has  been  repaid. 
At  the  time  he  drew  the  note  and  mortgage,  he  delivered 
them  to  one  Van  Steenwyck  (who,  however,  was  not  the 
plaintiff's  agent),  and  caused  the  mortgage  to  be  filed  in  the 
city  clerk's  office.  In  May,  1864,  he  caused  a  letter  to  be 
written  to  plaintiff,  informing  him  that  he  had  used  the 
money  and  given  said  mortgage ;  but  plaintiff  never  received 
the  letter.  When  the  defendant  made  his  levy,  he  was  in- 
formed by  Barlow  that  the  wood  in  question  was  mortgaged 
to  plaintiff.  Barlow  testified,  against  defendant's  objection, 
Vol.  XXTT.— 10. 
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that  there  were  fifty  cords  piled  on  the  north  side  of  said  lot 
1,  and  these  were  the  fifty  cords  described  in  the  mortgage ; 
and  that  his  object  in  executing  the  note  and  mortgage  was 
to  secure  the  repayment  of  said  $200  to  plaintiff!  The  plain- 
tiff testified  that  he  deemed  the  debt  insecure  when  he 
returned  in  July,  1864 ;  and  he  then  caused  this  suit  to  be 
brought 

The  circuit  court  found  the  facts  substantially  as  above 
stated ;  held  the  mortgage  valid ;  and  rendered  judgment 
for  the  plaintiff;  from  which  the  defendant  appealed. 

Montgomery y  Wing  ^  GragCy  for  appellant : 

1.  If  the  description  in  the  mortgage  was  so  uncertain  that 
it  could  not  be  determined  on  its  face  what  property  was 
intended  to  be  mortgaged,  it  was  void.  But  when  there 
were  two  piles  of  wood  on  the  same  lot,  both  belon^ng  to 
the  mortgagor,  either  of  which  the  mortgage,  by  its  terms, 
might  cover,  there  being  no  other  claim  or  lien  on  either  of 
them,  and  an  execution  was  levied  on  one  of  the  piles,  the 
mortgage  should  be  held  to  cover  the  other ;  otherwise  a 
mortgage  on  fifty  cords  would  protect  a  thousand  cords  in 
different  piles  on  the  same  lot  2.  There  was  no  delivery 
of  the  mortgage  before  the  levy.  Welsh  v.  Sacketty  12  Wis,, 
243.  There  can  be  no  delivery  without  an  acceptance  by 
the  grantee  (6  Barb.,  98, 103;  20  id.,  332;  12  Johns.,  418), 
and  plaintiff  did  not  accept  before  his  return  from  the  army, 
after  the  levy  was  made.  Barlow  could  not,  under  authority 
of  plaintiff's  letter,  invest  money  as  plaintiff's  agent  by  loan- 
ing it  to  himself,  nor,  as  such  agent,  accept  a  mortgage  exe- 
cuted by  himself,  and  thus  create  a  lien,  as  against  his  credit- 
ors, on  his  own  property.  An  agent  cannot  act  for  his  prin- 
cipal in  matters  where  he  has  an  adverse  interest  in  himselt 
Edwards  on  Bills  and  Notes,  407,  note;  Bentleyv.  Columbia  Ins. 
Co.,  17  N.  Y.,  423;  20  How.  (U.  S.),  345;  Chflin  v.  F.  ^ 
C.  Banky  24  How,  Pr.  R.,  11 ;  Stone  v.  Hayes j  3  Denio,  575 ; 
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Story  on  Agency,  §§  21-110.  8.  Fraud  being  alleged,  the 
plaintiff  was  bound  to  show  affirmatively  the  boria  Jides  of 
the  mortgage.  Laws  of  1864,  chap.  458.  4.  The  objections 
to  testimony  should  have  been  sustained.  Barlow's  inten- 
tions  were  not  to  be  determined  by  his  statements  as  a  wit> 
nese,  but  by  the  Acts  and  circumstances  of  the  case.  1  Hill^ 
847.  The  plaintiff's  letter  was  a  mere  declaration  in  his  own 
fiEtvor ;  and  it  did  not  authorize  Barlow  to  loan  the  money 
to  himself,  and  accept  security  from  himself  as  plaintiff's 
agent. 
Hugh  Cameron^  for  respondent 

CoLB,  J.  We  think  there  was  no  error  in  admitting 
parol  testimony  to  identify  the  wood  embraced  in  the  mort- 
gage. It  is  contended  that  the  wood  should  have  been 
described  in  such  a  manner  tiiat  a  mere  inspection  of  the 
mortgage,  without  reference  to  any  other  evidence  or  source 
of  information,  would  enable  one  to  identify  the  property 
mortgaged;  and  that  unless  the  properly  is  thus  described, 
the  instrument  is  void  for  uncertainty.  It  would  undoubt- 
edfy  be  a  very  desirable  rule,  if  it  were  possible,  to  describe 
the  property  mcnrtgaged  so  that  one  could  ascertain  from  the 
fece  of  the  instrument  itself  what  property  was  intended  to 
be  embraced  therein.  But  it  is  evident  that  resort  must 
frequently  be  had  to  parol  evidence  to  apply  the  description 
in  the  mortgage.  It  is  not  readily  perceived  how  the  descrip- 
tion of  the  wood  in  this  case  could  have  been  more  certain 
and  specific.  And  as  there  were  other  piles  of  wood  on  the 
same  lot,  it  was  necessary  to  resort  to  extrinsicproof  to  iden- 
tify the  property.  Under  the  circumstances,  we  suppose  the 
evidence  was  admissible  for  that  purpose.  Harding  r.  Co- 
hum,  12  Met,  888;  The  MU.  f  Minn.  JB.  R.  Co.  v.  Mil.  ^ 
West.  R.  R.  Oo.y  20  Wis.,  174,  and  authorities  referred  to  on 
page  187. 
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Again,  it  is  insisted  that  the  fkcts  in  the  case  show  that 
there  was  no  valid  delivery  of  the  mortgage  prior  to  the 
seizure  of  the  property  on  the  execution ;  and  that  the  case 
is  ruled  by  the  decision  in  Welch  v.  Sackett^  12  Wis.,  243. 
The  cases,  however,  are  readily  distinguishable.  In  Welch 
V.  Sackeity  the  mortgagor  executed  the  chattel  mortgages  in 
the  absence  and  without  the  knowledge  of  the  mortgagees, 
and  handed  them  to  his  own^attomey,  with  a  declaration  that 
he  delivered  them  for  the  use  of  the  mortgagees.  And  it 
was  held  that  the  title  to  the  property  mortgaged  did  not 
vest  in  the  mortgagees,  so  as  to  defeat  an  attachment  le^ed 
upon  the  same  property,  by  a  creditor  of  the  mortgagor, 
after  the  delivery  of  the  mortgages  to  the  attorney  and  prior 
to  the  time  when  the  mortgagees  received  notice  of  the 
execution  of  the  instruments,  and  accepted  them.  But  here, 
we  think,  the  evidence  shows  that  Barlow  was  authorized 
by  the  mortgagee  to  accept  the  mortgage  and  file  it  in  the 
clerk's  office  for  him.  For,  in  the  letter  which  Sargeant  sent 
to  Barlow  with  the  $200,  he  says:  ""Would  you  be  kind 
enough  to  invest  the  same  for  me  in  any  manner  you  think 
best  ?  K  you  will  do  so,  you  will  confer  &  fiavor.  I  am  not 
particular  what  use  you  put  the  money  to,  so  that  I  could 
get  it  when  I  come  back."  Beyond  all  controversy,  this 
letter  gives  Barlow  full  authority  to  invest  the  $200  in  any 
manner  the  agent  might  think  best,  so  that  the  investment 
was  safe  and  Sargeant  could  receive  the  money  on  his  return 
from  the  war.  Now  suppose  Barlow  had  loaned  the  money 
to  some  third  party ;  can  there  be  a  doubt  upon  the  ques- 
tion, whether  he  was  fully  authorized  to  accept  for  Sargeani 
any  chattel  mortgage  which  might  be  given  to  secure  its 
repayment?  It  seems  to  us  that  there  could  not  possibly  be 
any  doubt  upon  that  point.  Being  fully  authorized  to  loan 
the  money,  he  had  the  right  to  take  any  security  for  its 
repayment  on  behalf  of  his  principal.     And  this  circum- 
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stance  distinguishes  the  case  from  that  of  Welch  r.  SackeU. 
There  the  instruments  were  handed  to  the  attorney  of  the 
mortgagor,  who  was  not  authorized  to  act  for  the  mort- 
gagees in  accepting  a  delivery  of  them.  But  could  the 
agent  apply  the  money  to  his  own  use,  and  execute  and  file 
the  mortgage  for  the  use  of  the  principal  ?  It  is  assumed 
that  he  could  not  do  this,  and  that  it  was  a  clear  violation  of 
lus  duty  thus  to  appropriate  the  money.  However  the  rule 
might  be  if  the  principal  were  dissatisfied  with  the  use  which 
had  been  made  of  his  money,  and  were  endeavoring  to 
repudiate  the  transaction,  clearly  the  mortgage  is  only  void 
at  his  election.  If  he  chooses  to  ratify  what  has  been  done 
by  his  agent,  and  treats  the  mortgage  as  valid,  upon  what 
principle  of  law  or  public  policy  can  strangers  interfere  and 
claim  that  the  mortgage  is  void  because  the  agent  made  an 
unauthorized  use  of  the  money  ?  Here  the  mortgagee  is 
satisfied  with  the  security — ^has  fully  ratified  and  approved 
the  use  made  of  his  money,  and  seeks  to  have  the  benefit  of 
the  security.  And  it  is  objected  by  some  third  party,  that 
he  cannot  avail  himself  of  the  chattel  mortgage,  because  it 
was  incompatible  with  the  duties  of  Barlow  to  make  the  use 
of  the  money  he  did.  It  seems  to  us  that  if  the  principal  is 
satisfied  with  the  loan  and  security,  others  have  no  right  to 
complain.  They  cannot  avoid  the  chattel  mortgage  made 
by  the  agent  for  the  benefit  of  the  principal,  even  if  it  be 
conceded  that,  under  the  circumstances,  the  principal  might 
have  treated  the  transaction  as  unauthorized. 

It  is  further  insisted  that  the  plaintiff  was  bound  to  show 
affirmatively  the  bona  fdes  of  the  transaction,  claiming  the 
property  under  a  chattel  mortgage.  This  we  think  he  did 
do,  so  as  fully  to  meet  the  requirements  of  chapter  458,  Laws 
of  1864. 

By  the  Court — ^The  judgment  of  the  circuit  court  is 
affirmed* 
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On  motion  fi3r  a  rehearing,  appellant's  counsely  among 
other  things,  insisted  that  Barlow,  as  plaintiff's  agent  to  loan 
money,  could  not  make  a  loan  to  himself  and  accept  from 
himself  security  therefor  (citing  Chfim  v.  F.  f  C.  Bank^ 
24  How.  Pr.  R.,  1, 15;  Dobam  v.  Bacey,  8  Sandfc  Ch.,  60; 
N.  Y.  Central  Ins.  Co.  v.  National  Protection  Ins.  Co.^  14  N. 
Y.,  85-91);  that  the  mortgage  was  therefore  not  valid  until 
accepted  by  the  plaintiff,  after  the  levy  made ;  and  that  such 
acceptance  would  not  relate  back  to  the  execution  and 
filing  of  the  instrument,  so  as  to  affect  intervening  rights. 
Welsh  7>.  SackeUy  12  Wis.,  248 ;  Cutoer  v.  Ashley,  1  Am.  L. 
C.  (2d  ed.),  592,  and  authorities  there  cited.  2.  If  Barlow 
was  plaintiff's  general  agent,  he  could  withdraw  the  mort- 
gage from  the  files  at  any  time.  He  could  consider  it 
delivered  or  not  at  his  option.  In  some  of  the  cases  referred 
to  in  Welsh  v.  Sacketty  it  was  claimed  that  a  contract  ought 
to  be  held  valid  where  the  maker  had,  by  delivery  to  a  third 
person,  placed  it  beyond  his  control,  or  power  to  revoke; 
but  this  court  held  that  position  untenable.  The  delivery 
here  was  still  more  defective.  Again,  if  Barlow,  as  plain- 
tiff's agent,  could  accept  the  mortgage,  by  parity  of  reason- 
ing his  possession  of  the  mortgaged  property  was  the  pos- 
session of  the  principal,  and  it  was  not  necessary  to  file  the 
mortgage  at  all. — Counsel  farther  contended  that  plaintiff's 
letter,  under  which  Barlow  claimed  the  powers  of  an  agent, 
must  be  strictly  interpreted  (Story  on  Agency,  §§  68,  69;  1 
Am.  L.  C,  547,  650)|  and  that  so  interpreted  it  did  not 
authorize  Barlow  to  use  the  money  for  his  own  purposes, 
nor  even  to  loan  it  and  accept  securities  from  other  parties, 
but  only  to  purchase  some  property  which  would  be  a  safe 
investment  It  shows  a  personal  trust,  which  Barlow  did 
not  agree  to  accept  or  act  upon ;  and  if  he  converted  the 
money  to  his  own  use,  and  so  became  liable  to  the  plaintiff 
therefor,  without  any  previous  agreement  to  give  security, 
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the  mortgage  was  void  tinder  the  decudon  in  Welsh  v. 
SackeiU 


Rehearing  denied. 


Mtbbs  vs.  Fobd  and  others. 

HomanAD  BjcncptiOH :  RigkU  cf  9ingU  mm^^Bxc$$9  «i  qutnUUg  nf  Umd; 
wkm  oljftcHon  to  be  takmu 

1.  The  benefits  of  the  homestead  exemption  are  not  restrioted  to  married 
men. 

S.  Plaintiff  was  a  widower,  his  ehildren  being  all  married  and  awaj  tram. 
home,  and  had  rented  the  premises  claimed  as  his  homestead,  but  boarded 
and  lodged  in  the  house.    Held^  that  the  premises  were  exempt. 

8.  The  sale  on  execution  of  premises  claimed  as  homestead,  cannot  be  sua* 
tuined  by  showing  that  they  exeeed  the  quantity  allowed  by  law ;  but 
the  exeoution  creditor,  if  dissatisfied  with  the  amount  claimed,  most 
cause  a  surrey  to  be  made,  as  provided  by  the  statute,  and  sell  the 
excess. 

APPEAL  from  the  Circuit  Ooart  for  Dane  County. 

A  lot  in  the  city  of  Madison  belonging  to  Myers  was  levied 
upon  June  8d,  18((5,  and  sold  to  Ford  on  the  22d  of  the  same 
month,  to  satisfy  a  judgment  against  Myers^  the  latter  having 
notified  the  sheriff  before  the  sale  that  he  claimed  the  prem- 
ises as  his  homestead.  This  action  was  brought  to  set  aside 
the  levy,  sale  and  certificate,  and  restrain  the  execution  of  a 
deed  by  the  sheriff,  etc. — ^It  appeared  that  the  plaintiff,  at  the 
time  of  the  levy  and  sale,  and  for  many  years  previous,  was 
a  resident  of  the  state,  and  had  owned  the  premises  in  ques- 
tion since  1855 ;  that  they  were  generally  rented  by  him  for 
a  bakery,  tavern  or  boarding  house ;  that  in  1859,  his  wife 
being  dead  and  his  children  no  longer  living  with  him,  he 
took  a  room  in  the  house,  and  from  that  time  until  the  sale 
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(except  for  a  portion  of  the  year  1861)  resided  and  took  his 
meals  there  with  successive  tenants.  It  was  also  shown  by 
defendants  that  the  lot  exceeded  a  quarter  of  an  acre,  by  a 
strip  five  links  in  width  and  eight  rods  in  depth.— The  court 
held  the  plaintiflF  entitled  to  a  homestead  in  the  premises,  and 
rendered  judgment  as  demanded  in  the  complaint;  from 
which  the  defendants  appealed. 

J.  C.  Fordj  for  appellants,  contended  that  a  homestead 
under  the  exemption  law,  is  the  land  on  which  is  situated 
the  dwelling  of  the  owner  and  his  family.  Bunker  v.  Locke^ 
15  Wis.,  635;  Platio  v.  CMi/y  12  id.,  465;  Phelps  v.  Rooney^ 
9  id.,  80 ;  Franklin  v.  Coffee,  18  Tex.,  418.  Bee.  25,  chap. 
184,  R.  8.,  provides  that  whenever  a  levy  is  made  upon  the 
lands  and  tenements  of  a  householder y  whose  homestead  has 
not. been  selected,  etc.,  such  housefiolder  may  notify  the  offi- 
cer, etc.  But  a  householder  is  the  head  of  a  family — one 
who  has  the  charge  of  or  provides  for  a  family.  Bourne  v. 
Witty  19  Wend.,  475 ;  Woodward  v.  Murray^  18  Johns.,  402. 
2.  Myers  was  never  an  occupant  of  the  premises,  within  the 
meaning  of  the  statute.  In  re  Phelany  16  Wis.,  76 ;  Cassel- 
man  v.  Packard,  id.,  114;  Herrick  v.  Graves ,  id.,  157;  Char- 
less  V.  Lambersony  1  Clarke  (Iowa),  485;  Rhodes  v.  McOor- 
mxcky  4  Iowa,  368.  8.  The  premises  claimed  exceed  the 
amount  exempted  by  law.  The  sale  was  not  voidable  as 
to  such  excess,  at  the  suit  of  Myers.  K  a  portion  of  the 
premises  were  exempt,  the  side  should  have  been  set  aside 
only  as  to  that  portion.  A  survey  might  have  been  ordered 
to  ascertain  and  set  off  the  homestead.  Bennett  v.  Child,  19 
Wis.,  862. 

J.  C.  McKenney,  for  respondent 

CoLB,  J.  We  think  the  plaintiff  was  entitled  to  the  home- 
stead  exemption.  The  statute  secures  it  to  "  the  owner,'* 
where  the  prescribed  quantity  is  "  owned  and  occupied  by 
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any  resident  of  the  state."  Sec.  28,  chap.  134,  R.  S.  It  does 
not  restrict  the  privileges  of  the  homestead  exemption  to  the 
case  where  the  "  owner  "  is  a  "  married  man.'*  The  statute 
speaks  of  the  "  owner,'*  "  resident,"  "  householder,"  as 
descriptive  of  the  persons  who  are  entitled  to  the  benefit  of 
the  exemption.  A  man  may  be  an  "  owner,"  "  resident," 
and  "  householder,"  without  being  married.  A  single  man 
may  own  property,  reside  upon  it,  and  have  a  family  occu- 
pying the  house  with  him. — ^The  next  section  shows  most 
clearly  that  the  legislature  did  not  intend  to  confine  the 
privileges  of  the  homestead  exemption  to  married  men.  For 
it  declares  that  a  mortgage  or  other  alienation  of  the  home- 
stead by  the  owner  thereof,  if  a  nfuzrried  many  shall  not  be 
valid  without  the  signature  of  the  wife.  This  clearly  and 
obviously  recognizes  the  case  where  the  owner  of  a  home- 
stead is  not  a  married  man.  In  that  case  the  disability  does 
not  apply. 

In  this  case  the  plaintiff  was  a  widower ;  his  children  were 
all  married,  and  away  from  home.  But  he  was  actually 
occupying  the  premises  in  dispute.  It  appears  that  he  had 
rented  them,  but  boarded  with  his  tenant,  and  had  his  bed 
in  the  house,  and  slept  there. 

It  is  said  that  the  evidence  shows  that  the  premises  claimed 
as  exempt  exceed  by  some  five  links  front,  extending  the 
depth  of  the  lot,  the  amount  allowed  by  law.  The  officer 
was  notified  before  the  sale,  that  the  plaintiff  claimed  the 
premises  as  his  homestead.  liTo  survey  was  made,  but  the 
officer  proceeded  and  sold  the  entire  lot  and  appurtenances. 
If  the  plaintiff  in  the  execution  was  dissatisfied  with  the 
quantity  of  land  claimed  as  a  homestead,  he  should  have 
caused  a  survey  to  be  made,  and  sold  the  excess.  But  it  was 
not  the  quantity  claimed  by  the  execution  debtor  which  was 
contested,  but  his  right  to  have  the  benefit  of  the  homestead 
under  the  circumstances. 
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On  the  whole  record  we  think  the  judgment  must  be 
a£Bj*med. 
By  the  Court — Judgment  affirmed. 


Shovb  vs.  Labsbn  and  another. 

BaoisTBT  Law  :    Sect.  12S,  124,  eh^.  10,  R,  8. 1840— ilMry  m  mdix^  eom$n»' 

tive  notie$. 

Under  sees.  128,  124,  eliap.  10,  R.  8. 1849,  a  eorrect  entry  ef  a  mortgage 
or  other  deed  in  the  proper  index  at  the  regieter's  offioe  was  oonetrue* 
tiTe  notioe,  although  in  the  subsequent  transoription  of  the  deed  in  fiill, 
a  mistake  was  made  in  the  description  of  the  land. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

Foreclosure  of  a  mortgage.  The  defendants  claimed  the 
land  free  from  the  lien  of  the  mortgage,  as  subsequent  pur- 
chasers, without  actual  or  constructive  notice  thereof.  The 
essential  fitcts  are  stated  in  the  opinion.  Judgment  for  the 
plaintiff;  and  the  defendants  appealed. 

Hopkins  ^  Foote^  for  appellants,  contended  that  neither 
the  record  of  a  defective  deed  nor  the  defective  record  of  a 
good  deed  is  constructive  notice,  citing  to  the  former  point 
ShvJUs  V.  Moorty  1  McLean,  520;  5  Clarke  (Iowa),  96;  8 
Minn.,  226;  6  i  .,  828;  11  DL,  800,  820;  7  Watts  &  S., 
440;  laham  r.  Inm  Co.,  19  Vt,  280;  24  id.,  660.  To  the 
latter  point  they  cited  Sanger  v.  Crazguey  10  Vt,  666 ;  CutHb 
V.  Lyman,  24  id.,  888;  LaUy  r.  Hollandy  1  Swan,  896; 
MtUer  V.  Bradford,  12  Iowa,  14 ;  id.,  466 ;  Jennings  v.  Woodj 
20  Ohio,  261;  Frost  r.  Beekman,  1  Johns.  Ch.,  288. 
Registry  is  notice  only  of  what  is  on  the  record,  not  of  mis- 
takes or  portions  omitted.  Stafford  v.  lAck,  7  Cal.,  479 ;  24 
HI.,  688.    The  index  constitutes  no  part  of  the  record.    Cur- 
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tis  V.  Lymany  24  Vt,  888.  The  record,  to  be  eflfectual  as 
notice,  must  be  made  according  to  law.  17  N.  Y.,  469,  and 
cases  there  cited :  Story's  Eq.  Jur.,  %  404. 

S.  U.  Finney y  for  respondent,  cited  the  statute,  R.  S.  1849, 
chap.  10,  sees.  128, 124,  and  contended  that  when  the  mort- 
gage was  properly  entered  on  the  index  it  was  "duly 
recorded,"  within  the  meaning  of  sec.  24,  chap.  59,  R.  8. 
1849.  He  also  referred  to  the  following  cases :  Merrick  v. 
Wallace^  19  LI.,  486 ;  Mima  v.  MimSj  85  Ala.,  23 ;  Flowers 
t.  Wilkes,  1  Swan  (Tenn.),  408;  WUUams  v.  Birbeck,  1 
Hoffioa.  Ch.,  868 ;  Jarvis  v.  AikenSj  25  Vt,  685 ;  Beverley  v. 
EUis,  1  Rand.  (Va.),  102;  Saxcyer  v.  Adams,  14  Vt,  172; 
Dubose  V.  Young,  10  Ala.,  868 ;  McGregor  v.  HaU,  8  Stew,  k 
Port,  897;  Bank  of  Kentucky  v.  Jlaggin,  1  A.  K  Marsh., 
225,  (♦306);  Brmn  v.  Kirkman,  1  Ohio  St,  116;  Hine  v. 
Bobbins,  8  Conn.,  841 ;  R.  S.  Conn.,  1866,  pp.  589, 107,  sees, 
20,  62 ;  Breed  v.  Oonley,  14  Iowa,  271 ;  Code  of  Iowa  1851, 
sees.  1211-1216- 

Cole,  J.  The  question  to  be  decided  in  this  case  is, 
whether  the  mortgage  sought  to  be  foreclosed  was  recorded 
in  such  a  manner  as  to  make  the  record  thereof  constructive 
notice  to  subsequent  purchasers.  Upon  this  point  we  have 
been  referred  to  a  number  of  authorities  by  counsel  upon 
both  sides ;  but  we  shall  not  examine  them  to  any  extent  in 
this  opinion,  since  we  are  satisfied  the  decision  must  mainly 
rest  upon  the  construction  to  be  given  the  statute  in  force 
when  the  mortgage  was  recorded. 

It  appears  that  the  mortgage  in  question  was  duly  exe- 
cuted and  acknowledged,  so  as  to  entitle  it  to  be  recorded, 
and,  on  the  25th  day  of  July,  1860,  at  10  o'clock  in  the  fore^ 
noon,  was  duly  received  for  record  at  the  office  of  the  regis- 
ter of  deeds  for  Dane  county,  where  the  mortgaged  property 
is  situated ;  that  the  register  then  endorsed  on  the  mortgage 
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the  time  when  he  received  the  same  for  record,  writing  the 
day,  hour  and  minute  of  reception;  and  the  volume  in 
which  it  was  recorded;  and  made  correct  entries  in  the 
index  book  kept  by  him  of  the  said  mortgage,  entering 
under  the  appropriate  heads,  in  alphabetical  order,  the 
names  of  the  mortgagor  and  mortgagee,  the  day,  hour  and 
minute  of  its  reception,  and  an  accurate  description  in  full 
of  the  land  mortgaged;  but  in  entering  the  mortage  at 
large  upon  the  record,  the  register  by  mistake  omitted  from 
the  description  of  the  property  contained  in  the  mortgage, 
the  word  "  twenty"  preceding  the  word  "  live,"  so  that  the 
description  in  the  mortgage,  as  recorded  in  extensOj  was  "  the 
east  half  of  the  northwest  quarter  of  section  No.  Jive  of  town, 
ship  No.  six,  range  No.  eleven  east,"  instead  of  "  the  east 
half  of  the  northwest  quarter  of  section  No.  twenty-five^  town 
No.  six  north,  of  range  No.  eleven  east,"  as  contained  in 
the  mortgage.  The  defendants,  by  various  mesne  convey- 
ances, claim  under  a  deed  executed  by  the  mortgagor,  and 
recorded  before  this  error  in  the  record  was  discovered  and 
corrected.  They  had  no  actual  knowledge  of  the  existence 
of  the  mortgage,  and,  being  purchasers  for  value,  claim 
that  the  record  of  it  and  the  index  taken  together  are  not 
sufficient  to  charge  them  with  constructive  notice.  And 
therefore  the  question  to  be  decided  is,  whether  the  correct 
description  of  the  land  in  the  index  required  by  law  to  be 
kept  by  the  register,  though  a  mistake  was  made  in  the 
description  when  the  officer  came  to  transcribe  the  instru- 
ment at  large  upon  the  record,  did  amount  to  constructive 
notice. 

Sec.  123,  chap.  10,  R.  8.  1849,  reads:  "Every  register 
of  deeds  shall  keep  a  general  index,  each  page  of  which 
shall  be  divided  into  eight  columns,  with  heads  to  the 
respective  columns  as  follows,  to-wit : 
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DeMrip- 
tionof 
Tract. 


Name  of 
Instru- 
ment. 


where 
recorded 


Time  of 
Reoept'n 


Name  of 
Grantor. 


Name  of 
Grantee. 


To  whom!    Fees 
deliYer^direeeiTed* 


Section  124.  "  Such  register  shall  make  correct  entries 
in  said  index  of  every  instrument  or  writing  received  by 
him  for  record,  under  the  respective  and  appropriate  heads, 
entering  the  names  of  the  grantors  in  alphabetical  order; 
and  he  shall,  immediately  upon  the  receipt  of  every  such 
instrument  or  vmting  for  record,  enter  in  the  appropriate 
column,  and  in  the  order  of  time  in  which  it  was  received, 
the  day,  hour,  and  minute  of  reception,  and  the  same  shall 
be  considered  as  recorded  at  the  time  so  noted."  It  will  be 
at  once  seen,  that  the  above  provision  makes  the  index  4 
record,  and  declares  that  any  instrument  entered  upon  it  as 
there  prescribed  "  shall  be  considered  as  recorded  at  the  time  so 
noted.**  It  is  not  necessary  that  the  instrument  be  actually 
transcribed  at  large  upon  the  record,  before  it  takes  effect 
for  the  purpose  of  notice  to  subsequent  purchasers.  For,  if 
a  person  acquires  the  real  estate  after  the  instrument  is 
properly  entered  on  the  index,  but  before  it  is  spread  at 
large  upon  the  register's  books  he  is  chargeable  with  notice 
of  the  contents  of  the  instrument.  This  is  the  express  lan- 
guage of  the  statute.  And  this  being  so,  can  it,  with  any 
reason  or  propriety,  be  said  that  a  mistake  of  the  officer  in 
afterwards  copying  the  instrument  into  his  books  overrides 
and  destroys  the  effect  of  the  entries  on  the  index  as  a  rec- 
ord ?  It  seems  to  us  not.  It  is  insisted  by  the  counsel  for 
the  defendants,  that  it  is  the  record  of  the  instrument  at 
large  which  alone  amounts  to  constructive  notice ;  and  in 
support  of  this  provision  he  has  referred  to  a  number  of 
authorities  which  hold  that  the  record  of  a  defective  deed, 
or  a  defective  record  of  a  good  deed,  is  not  constructive 
notice.  In  the  first  class  of  cases,  the  doctrine  is  that  the 
record  of  a  deed  not  executed  and  acknowledged,  so  as 
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to  entitle  it  to  be  recorded,  is,  for  the  pnrpose  of  notice, 
aB  no  record.    To  this  effect  are  the  cases  of  Ely  v.  WiU 
coXj  20  Wis.,  528 ;  Shidts  v.  Moore^  1  McLean,  620 ;  Oreene 
V,  DrickeTf  7  W.  A  S.,  440;    Isham  v.  Bennington  Iron 
Co.,  19  Vt,  280;  ChoUau  v.  Jones,  11  HI.,  800-320;  Bus- 
^aume  v.  Burnett,  6  Clarke  (Iowa),  96-104 ;  Parret  v.  Shaxiih 
hut,  5  Minn.,  823;  while  the  following  cases  hold  that  a 
mistake  in  recording  a  deed,  or  recording  it  out  of  its 
order,  renders  the   record    thereof  ineffectual   as  notice 
to  subsequent  incumbrancers  and  purchasers :  Jennings  v. 
Wood,  20  Ohio,  261;  Sanger  v.  Oraigue,  10  Vt.,  555;  Cham- 
berlain V.  BeU,  7  Cal.,  292;  Miller  v.  Bradford,  12  Iowa,  14 ; 
The  New  York  Ins.  Ch.  v.  White,  17  N,  Y.,  469.    But  none 
of  the  above  cases  seem  to  have  been  decided  under  a  stat- 
ute like  our  own,  which  makes  it  the  duty  of  the  register  to 
keep  an  index,  and  declares  that  an  instrument  shall  be  con- 
sidered as  recorded  from  the  time  the  prescribed  entries  are 
made  therein.    In  Vermont  the  statute  required  that  a  book 
or  books,  with  an  index  or  alphabet  to  the  same,  suitable  for 
registering  deeds  and  other  evidences  of  title  to  land,  should 
be  kept  in  each  town ;  and  it  was  made  the  duty  of  the  town 
clerk  truly  to  record  all  deeds  and  conveyances  where  by 
law  it  became  necessary.    And  the  courts  of  that  state  have 
held  that  the  index  was  not  a  part  of  the  record,  but  was 
only  intended  to  furnish  fEkcilities  for  tracing  titles;   and 
that,  by  virtue  of  another  provision  of  their  statute,  an 
instrument  was  properly  recorded  when  it  was  correctly 
transcribed  at  length  in  the  clerk's  office,  without  any  other 
act  or  ceremony.    Sunier  v,  Winsor,  24  Vt,  827,  and  Curtis 
V,  Lyman,  id.,  388.    This  is  doubtless  a  correct  exposition 
of  the  statutes  of  that  state ;  but  those  decisions  seem  to  be 
inapplicable  to  our  own,  which  is  dissimilar  in  its  provisions. 
But  we  think  the  object  of  our  statute  in  requiring  the 
register  to  keep  an  iikdex  and  to  make  certain  entries 
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therein,  was  not  only  to  fumish  a  ready  and  convenient 
means  for  tracing  titles,  but  was  also  for  the  further  pur- 
pose of  effecting  constructive  notice  of  the  existence  of  any 
conveyance  properly  entered  in  such  index.  This,  it 
appears  to  us,  was  the  object  and  intent  of  those  sections  of 
the  statute  above  cited.  There  are  cases  which  hold,  that 
where  the  grantee  has  done  all  that  the  law  devolves  upon 
him  in  procuring  a  record,  by  having  his  conveyance  prop- 
erly executed  and  acknowledged,  and  leaves  it  for  record,  he 
cannot  be  prejudiced  by  a  mistake  of  the  officer  in  spread- 
ing the  conveyance  upon  the  record.  Merrick  v.  Wallace^  19 
HI.,  486;  Minis  v.  Mimsy  86  Ala.,  28.  It  is  not  necessary, 
however,  to  rely  upon  the  doctrine  of  tiiose  cases  here.  For 
in  this  case  there  was  a  full  and  accurate  description  of  the 
mortgaged  property  entered  in  the  index,  and  this  was  suf- 
ficient under  the  statute  to  charge  a  subsequent  purchaser 
with  constructive  notice  of  the  existence  of  the  mortgage. 
See  the  case  of  Flowers  v.  Wilkes^  1  Swan  (Tenn.),  408, 
which  is  much  in  point 

It  follows  from  these  views,  that  the  judgment  of  the 
circuit  court  must  be  affirmed. 

By  the  Court — Judgment  affirmed. 


Drapbb  and  others  vs.  Embbsov.  Us  m\ 

|2S    147 

Usubt:  By  whom  it  may  9tt  vp^See.  6,  chap,  160,  Laws  of  1859.  i  go   1471 

197    1Q|| 

1.  The  remedy  proTlded  in  case  of  ufury  by  sec.  6,  chap.  160,  Laws  of  1869,    |j^  gj' 

is  Umited  to  the  person  aotnaUj  borrowing  the  money,  etc.,  and  those    ' 
•tan4ing  in  his  place  in  a  representatiye  capacity,  as  heirs-at-law,  sure- 
ties, derisees,  executors  and  administrators. 

2.  Any  other  person  seeking  to  aroid  a  contract  under  that  act,  could  do  so 

only  by  paying  or  tendering  the  sum  actuaUy  loaned,  with  lawAil  interest. 
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APPEAL  from  the  Circuit  Court  for  Brovm  County. 

Action  to  avoid  for  usury  certain  mortgages  executed  to 
Emerson  by  one  Piatt,  in  June  and  November,  1859.  Plain- 
tiffi)  claim  to  own  the  mortgaged  premises  as  p.urchasers  at 
judicial  sales  of  Piatt's  interest  The  complaint  did  not 
aver  payment  or  tender  of  any  part  of  the  sums  which  the 
mortgages  were  given  to  secure.  An  injunctional  order  was 
granted,  restraining  Emerson^  until  final  judgment  in  the 
action,  from  foreclosing  the  equity  of  redemption  and  selling 
the  land  by  advertisement  Emerson  moved  to  dissolve  the 
injunction,  on  the  ground  that  the  complaint  was  insuffi- 
cient; and  appealed  from  an  order  denying  his  motion. 

Matt.  H.  Carpenter y  for  appellant : 

Where  no  statute  intervenes,  an  offer  to  pay  the  principal 
and  lawful  interest  is  a  condition  to  obtaining  equitable  re- 
lief against  a  usurious  contract  Fanning  v.  Dunham,  6 
Johns.  Ch.,  122;  Campbell  v.  MorrisoUy  7  Paige,  157;  Lie* 
ingston  v.  Harris^  3  id.,  528;  Dole  v.  Northrop,  19  Wis.,  252. 
Chapter  160,  Laws  of  1859,  being  a  highly  penal  statute, 
must  be  strictly  construed.  Dole  v.  Northrup,  supra  ;  Dwar- 
ris  on  Stat,  736 ;  Jones  v.  Estes,  2  Johns.,  879 ;  United  States 
V.  WiUbergeTy  5  Wheat,  76.  By  section  6,  the  principle 
above  stated  is  set  aside  in  the  single  instance  mentioned, 
that  of  a  suit  commenced  by  the  borrower.  These  plaintiffi 
cannot  maintain  the  action  without  offering  to  pay  principal 
and  lawful  interest  Post  v.  Bank  of  Utica,  7  Hill,  894; 
Slosson  V.  Duffy  1  Barb.,  482;  BiOingtcn  v.  Wagoner,  88  N. 
T.,  84.  Our  statute  of  1859,  substantially  copied  from  that 
of  New  York,  which  had  previously  received  judicial  con- 
struction in  that  state,  must  receive  the  same  construction. 

E.  H.  Ellis  ^  Hastings^  for  respondent,  contended  that 
even  if  he  was  bound  to  prove  a  tender  at  the  trial,  it  was 
not  necessary  to  plead  such  tender.  1.  A  party  seeking  to 
avidid  a  tax  sale  for  an  excess,  is  required  to  pay  the  amount 
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justly  due  as  a  condition  upon  which  the  relief  will  be  granted, 
yet  is  not  obliged  to  pay  or  offer  to  pay  tiie  same  as  a  condi- 
tion precedent  to  mtdntaining  his  suit.  Pierce  r.  Schultj  20 
Wis.,  423,  and  cases  there  cited.  2.  Section  2,  chap.  55, 
Laws  of  1856  (sec  6,  chap.  61,  E.  8.),  makes  the  same 
requirement  as  the  old  equity  rule,  and  its  demand  is  the 
same  of  a  plaintiff  seeking  relief  and  a  defendant  setting  up 
a  plea.  "Whenever  any  person  shall  apply  *  *  to  be  re- 
Ueved  in  a  case  of  usurious  contract,  *  *  or  shall  set  up 
the  plea  of  usury  in  any  action  or  suit  instituted  against  him, 
such  person,  to  he  entitled  to  such  relief  or  the  benefit  of  such 
plea,  shall  prove  a  tender  of  the  principal  sum  of  money,** 
etc.  That  this  does  not  require  a  tenber  to  be  pleaded  is  the 
settled  doctrine  of  this  court  Plait  v.  Robinson,  10  Wis., 
138;  Root  V.  Pinneyy  11  id.,  87;  Simonton  v.  Vaily  id.,  90; 
Moyer  v.  GunUy  12^Wis.,  887;  Towslee  v.  DurkeCy  id.,  489. 

Dixon,  C.  J.  The  case  of  PkUt  v.  Robinson^  10  Wis.,  138, 
and  others  following,  cited  by  counsel  for  respondents,  stood 
upon  the  peculiar  phraseology  of  the  statute,  sec.  2,  chap. 
55,  Laws  of  1856.  The  repeal  of  that  section,  and  the  sub- 
stitution of  sec  6,  chap.  160,  Laws  of  1859,  evinced  an 
intention  on  the  part  of  the  legislature  to  change  the  rule. 
Section  6,  last  cited,  was  adopted  from  New  York,  in  which 
state  it  had  received  a  well  settled  judicial  construction, 
which  was,  that  the  remedy  given  by  it  was  limited  to  the 
person  actually  borrowing  the  money,  etc.,  and  to  those 
standing  in  his  place  in  a  representative  capacity,  as  heirs- 
at-law,  sureties,  devisees,  executors  and  administrators.  Any 
other  person  seeking  to  avoid  the  contract  on  the  ground  of 
usury,  could  do  so  only  by  paying,  or  offering  to  pay,  the 
sum  actually  loaned,  with  lawful  interest;  and  if  such  per- 
son filed  his  bill  in  equity  for  relief  against  the  contract,  he 
must  aver  such  payment  or  offer  to  pay  according  to  the 
Vol.  XXIL— 11. 


Digitized  by 


Google 


\m 


M 


150         SUPREME  COURT  OF  WISCONSIN, 

Kent  T8.  Agard  and  others. 

established  praotice  of  the  court,  or  his  bill  was  demurrable. 
See  Post  V.  The  President^  etc.^  qf  the  Utica  Bank,  7  Hill,  891, 
and  other  cases  cited  by  counsel  for  appellant  It  is  a  set- 
tled rule  in  the  construction  of  statutes,  that  where  a  statute 
has  received  a  judicial  construction  in  anotiier  state,  and  is 
then  adopted,  it  is  taken  with  the  construction  which  has 
been  so  given  to  it  Such  is  the  presumed  intention  of  the 
legislature.  We  have  no  doubt  that  this  is  a  case  within 
the  general  rule  in  equity,  and  that  the  complaint  is  defective 
in  not  averring  either  a  payment  or  an  offer  to  pay  the 
principal  sums  loaned,  with  legal  interest 

The  motion  to  dissolve  the  injunction  for  insufficiency  of 
the  complaint,  should  have  been  granted. 

J5y  the  CourU — Order  reversed. 


E[ent  vs.  Agard  and  others. 

HomtTBAD :  From  what  landt  it  may  b€  welected-^Riffkt  «/  Meleetion  pai$e$  0 
purehater  at  mortgage  tale — ^Ejiotmsii t  thtrrfor  %Hll  not  lU  brfort  •$l4€ti&n, 

1.  The  owner  of  a  homestead  right  is  not  limited  in  his  selection  to  the  fortj 

acres  according  to  the  government  surrejr  on  which  his  house  is  situated. 

2.  A.,  owning  480  acres  on  which  was  his  dwelUng,  deeded  the  whole  to  B., 

without  the  signature  of  his  wife,  and  afterwards,  with  his  wife,  mort- 
gaged the  whole  to  C.     ffeld, 

(1.)  That  the  mortgage  was  a  valid  lien  upon  the  homestead. 

(2.)  Thai  the  right  of  selecting  the  homestead  (not  having  been  exercised 
by  A.)  passed  by  the  mortgage,  and  on  foreclosure  and  sale  vested  in  the 
purchaser. 

(8.)  That  such  purchaser  could  not  maintain  ejectment  for  the  homestead 
without  baring  selected  it  and  notified  B.  (or  those  in  possession  under 
him)  of  such  selection,  before  commencing  the  action. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 
Ejectment    The  defendants  appealed  from  a  judgment  in 
plaintiff's  favor.    The  case  is  stated  in  the  opinion. 
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Hooper  ^  BaiUy^  for  appellants,  to  the  point  that  ejectment 
would  not  lie  until  after  plaintiff  had  sheeted  the  homestead 
and  notified  defendants,  cited  87  K  H.,  434;  38  id.,  62;  39 
id.,  478;  2  Mich.,  466;  McQmde  v.WhaUy,  31  CaL,  626; 
Kmmdmannv.8chvMdt,2&i^ylVJi  31  111.,  113;  36Vt,238. 

Qahe  Boucky  for  respondent,  contended,  among  other 
things,  that  if  the  owner  deeds  an  entire  quarter  section  in 
which  he  has  a  homestead,  without  making  his  selection,  he 
cannot  afterwards  make  it  arbitrarily,  but  must  take  the 
land  by  government  subdivision,  or  other  established  divi- 
sion (if  any),  on  which  his  buildings  are. 

Paikb,  J.  This  was  an  action  of  ejectment  for  the  south 
\  of  section  9,  and  the  south-west  \  of  section  10,  town  19, 
range  15.  The  plaintiff  claimed  title  to  the  entire  tract^ 
under  a  mortgage  executed  by  George  Cown,  the  former 
owner,  together  with  his  wife,  upon  which  there  had  been 
a  foreclosure  and  sale.  The  defendants,  however,  proved 
that  they  were  in  possession  under  the  heirs  of  William 
Lasley,  and  that  Gteorge  Cown  had,  prior  to  said  mortgage, 
conveyed  the  whole  land,  by  warranty  deed,  to  said  Lasley, 
in  which  deed  the  wife  of  Cown  did  not  join.  It  further 
appeared  that  Cown's  dwelling  house,  at  the  time  he  made 
these  conv^ances,  was  situated  on  the  S.  W.  \  of  the  S.  W. 
\  of  sec.  10,  and  that  he  had  never  in  any  manner  selected 
his  homestead,  except  by  placing  his  dwelling  upon  that 
forty. 

It  follows  from  these  facts,  that  the  only  title  which  the 
plaintiff  had,  was  to  the  homestead  right  that  remained  in 
Cown  and  his  wife  after  the  execution  of  his  deed  to  Lasley, 
and  which  did  not  pass  by  that  deed  for  want  of  her  signa- 
ture. The  court  thereupon  allowed  the  plaintiff  to  select, 
at  the  trial,  the  forty  acres  which  he  would  claim  as  the 
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homestead  of  Cown;  to  amend  his  complaint  so  as  to  describe 
that;  and  to  recover  it  in  this  action.    This  was  error. 

It  may  be  conceded  that  the  plaintiff  had  the  same  right 
of  selection  that  Cown  would  have  had.  The  right  of  selec- 
tion, being  an  incident  to  the  homestead  right,  may  be  held 
to  have  passed  by  the  mortgage,  and,  on  foreclosure  and 
sale,  to  have  become  vested  in  the  purchaser.  This  seems 
the  more  reasonable  and  convenient  rule  upon  that  subject. 
But  we  cannot  hold  that  the  owner  of  a  homestead  right  is 
limited  in  his  selection  to  the  forty  acres  according  to  the  gov- 
ernment survey,  upon  which  his  dwelling  house  is  situated. 
There  is  nothing  in  the  statute  establishing  such  a  limita- 
tion ;  and,  in  many  instances,  it  might  be  extremely  incon- 
venient and  disadvantageous.  His  house  might  be  near  the 
line  on  one  forty,  and  his  barns,  outhouses,  gardens,  etc.,  be 
on  the  adjoining  forty.  There  can  be  no  doubt  that  in  such 
case,  it  was  the  design  of  the  statute  to  allow  him  to  select, 
without  regard  to  the  government  survey,  any  forty  acres, 
in  reasonable  shape,  that  would  include  his  dwelling. 

This  being  so,  the  owner  of  such  a  right  ought  to  make 
his  selection,  before  bringing  his  action.  The  owner  of  a 
larger  tract,  subject  to  such  a  floating  right,  cannot,  until 
the  selection  is  made,  know  what  part  to  surrender.  He 
cannot,  therefore,  be  charged  with  wrongfully  detaining  it 
And  it  would  be  unreasonable  to  subject  him  to  the  costs 
and  trouble  of  an  action,  until  Hie  selection  had  been  made, 
and  he  had  notice  of  it.  It  is  true,  that  ordinarily  no  demand 
or  notice  is  necessary  in  ejectment.  But  it  is  also  true  ordi- 
narily, that  the  plaintiff's  right,  if  he  has  any,  is  fixed  and 
certain  at  the  commencement  of  the  action,  and  does  not 
depend  upon  the  exercise  of  any  right  of  selection  on  his 
part  It  is  this  peculiar  fiEK^t  in  a  case  of  this  kind  that 
ereates  the  exception. 

This  conclusion  Jis  entirely  in  harmony  with  the  general 
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principle  that  the  plaintiff's  right  must  exist  at  the  oom- 
mencement  of  the  action.  This  was  not  the  case  here. 
True  the  plaintiff  had  a  right  to  forty  acres;  bnt  it  was  to 
forty  acres  to  be  selected,  not  to  the  forty  which  he  did  select 
at  the  trial.  His  right  lo  that  only  became  fixed  by  the 
selection.  *  He  might  hove  selected  s<fne  other,  as  well. 

And  it  is  not  like  an  action  for  an  undivided  interest. 
There,  if  the  plaintiff  recovers,  he  recovers  only  an  undi- 
vided interest— a  right  that  existed  in  him  fixed  and  certain 
at  the  commencement  of  the  suit  But  here  he  recovered 
certain  specific  land,  to  which  it  must  be  conceded  his  right 
was  not  fixed  until  he  exercised  his  right  of  selection  on  the 
trial. 

For  this  error  the  judgment  must  be  reversed,  with  costs^ 
and  the  cause  remanded  for  a  new  triaL 

By  the  Court — Ordered  accordingly. 


McCouRT  vs.  Eckstein.  g  gj?! 

Dufetrm  <fr  tretpatt  f — Sttoppel  mpaU, 

1.  Where  some  of  Uie  ttoiies  of  defendant's  foundation  wall  projected  eiglii 

inches  orer  plaintiff's  land :  Held  (Dixoh,  C.  J.,  doubting),  that  plain- 
tiff might  treat  this  as  a  dtsseim  rather  than  a  tretpatSt  and  might  main- 
tain ejectment. 

2.  Bnt  if,  when  plaintiff  exoaTated  for  his  wall  a^eining  that  of  defendant, 

the  hitter  offered  to  remoTe  the  projeeting  stones,  so  as  to  giro  plaintiff 
ftiU  possession,  and  was  proTcnted  by  him  ftrom  so  doing,  the  action 
oonld  not  be  maintained. 

APPEAL  from  the  Cfircuit  Court  for  Winnebago  County. 

Ejectment,  for  a  strip  of  land  147  feet  long  and  sixinchea 

wide,  in  the  city  of  Oshkosh.     Defendant  owned  a  lot 
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immediately  south  of  one  belonging  to  plaintiff,  and  had 
erected  a  brick  building  thereon,  upon  a  stone  fi9undati<M:u 
Plaintiff  afterwards  erected  a  similar  building  on  his  lot, 
putting  his  wall  eight  inches  from  defendant's  north  brick 
wall,  and,  as  he  claims,  at  least  that  far  from  the  division 
line.  These  eight  in|^es  include  the  premises  in  contro- 
versy, which  plaintiff  claims  he  is  prevented  from  building 
upon  by  the  projection  thereupon  of  defendant's  stone  foun- 
dation walL  The  mason  who  built  plaintiff's  foundation 
walls,  testified  at  the  trial  that  defendant's  stone  foundation 
on  the  north  side  is  eight  inches  north  of  his  brick  wall ; 
that  they  laid  plaintiff's  brick  wall  eight  inches  from  defend- 
ant's brick  wall,  because  they  could  get  no  nearer ;  that  in 
order  to  get  nearer,  they  would  have  had  to  build  partly  on 
defendant's  foundation ;  could  not  make  a  good  job  in  that 
way,  because  a  part  would  settle,  and  a  part  would  not,  and 
the  wall  would  crack;  and  if  defendant  should  take  away 
his  wall,  it  would  in  that  case  endanger  plaintiff's  walL  As 
to  the  extent  of  the  projection,  he  testified  that  defendant's 
stone  wall  was  four  or  five  feet  deep ;  that  it  projected  beyond 
the  brick  wall  "the  whole  length  of  the  building;"  that  he 
thought  there  was  no  projection  at  all  at  the  top ;  that  he 
measured  in  about  a  dozen  different  places,  and  in  some  the 
projection  was  more  and  in  some  less  than  eight  inches. 
The  defendant  testified  in  his  own  behalf  as  follows :  "I 
never  occupied  any  ground  north  of  my  brick  wall.  Plain- 
tiff dug  his  trenches  last  August  He  called  me  out  of  my 
store  and  said  my  stones  were  on  his  land.  I  told  him  I 
would  cut  them  off  He  said  I  had  not  money  enough  to  do 
it  I  told  him  that  did  not  concern  him ;  I  would  do  it  if 
he  wanted  it  done.  On  the  top  of  the  foundation  wall,  the 
brick  and  stone  were  even.  Sixteen  feet  back,  about  two 
feet  down,  two  stones  were  sticking  out  I  offered  to  cut 
them  off    The  balance  was  all  dear.    It  is  is  eight  inches 
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between  my  brick  wall  and  McOowrfa.  I  don't  occupy  that 
space.  There  are  bricks  running  out  in  fifteen  or  twenty 
places  against  my  building.  I  did  not  want  any  support* 
MeOyuTi*8  men  put  them  in  there  when  they  built  his  build- 
ing. I  did  not  interfere  with  his  men.  I  never  made  any 
daim  to  tiiat  space  beyond  my  brick ^all."  One  Wilson,  a 
mason,  testified  for  defendant :  ^^  Mc  Courts  if  he  had  a  suffi- 
cient foundation,  could  have  built  up  against  EckstebfCa  walL 
I  could  have  built  his  building  close  up  to  EckatdrCs.  There 
is  no  trouble  in  building  the  two  walls  together ;  but  if  Eck- 
9ievfCa  foundation  should  be  taken  away,  the  building  next 
to  it  would  fall  down,'* 

The  court  instructed  the  jury  that  as  to  the  land  north  of 
defendant's  brick  wall,  which  is  claimed  to  be  covered  by 
his  foundation,  plaintiff  could  not  recover,  unless,  when  the 
action  was  commenced,  defendant  was  in  possession  thereof^ 
and  wrongftilly  withheld  the  possession  from  the  plaintiff; 
that  if  plaintiff  could  build  a  wall  as  well  now,  and  could  use 
and  enjoy  his  property  as  completely  as  before  the  wall  of 
defendant  was  built,  then  there  is  no  wrongful  occupation, 
even  though  the  bottom  of  defendant's  foundation  does  over- 
reach eight  inches  on  plaintiff's  land ;  that  this  would  not 
be  such  an  occupancy  as  would  authorize  the  maintenance 
of  this  action,  unless  defendant  claimed  title  to  that  portion 
of  the  premises  or  interfered  with  its  occupancy  by  plaintiff. 
— Verdict  and  judgment  for  the  defendant;  and  plaintiff 
appealed. 

(7.  Ooolbaugh,  tor  appellant : 

Where  a  right  of  entry  exists,  and  the  interest  is  tangible, 
so  that  possession  can  be  delivered,  ejectment  will  lie  for  it 
Jackson  V.  Buel^  9  Johns.,  298;  Jaekscnv.  May^  16  id.,  184; 
Childs  V.  Chappdy  9  K  Y.,  246.  Ejectment  will  lie  for  a 
portion  of  space  occupied  by  the  overhanging  of  a  wall  over 
another's  land.    Skerry  v.  Freckingj  4  Duer,  462. 
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Gahe  Bouckj  for  respondent,  contended  that  there  was  no 
error  in  the  charge,  and  the  jury  must  have  found  that 
defendant  did  not  occupy  the  land  in  any  way  that  interfered 
with  plaintiff  *8  enjoyment  of  it  He  also  contended  that  if 
the  plaintiff  had  any  remedy  it  was  in  trespass  and  not  in 
ejectment  Sec.  3,  chfp.  141,  R.  S.;  Redfidi  v.  U.  ^  S.IL 
It.  Co.,  26  Barb.,  64. 

Dixon,  C,  J.  Whether  the  dverreaching  of  the  bottom 
of  Eckstein^ s  foundation  wall  eight  inches  on  to  the  land  of 
Mc  Court,  or,  as  some  of  the  witnesses  testify,  the  projection 
of  some  of  the  stones  of  the  foundation  eight  inches  over 
on  to  Mc  Court' 8  lot,  constitutes  such  an  ouster  or  disseizin 
of  McOouri  as  will  enable  him  to  maintain  ejectment,  is  a 
matter  of  which  I  have  very  great  doubt  I  am  strongly 
inclined  to  think  that  it  does  not  My  brethren,  however^ 
are  of  a  contrary  opinion,  and  think  that  it  is  such  an  occu- 
pancy by  Eckstein,  and  disturbance  of  the  full  and  free  use 
and  enjoyment  of  Mc Court,  as  authorizes  the  maintenance 
of  the  action.  They  are  therefore  of  opinion  that  there 
must  be  a  new  trial  for  error  in  the  second  instruction  given 
to  the  jury  at  the  request  of  the  defendant  What  consti-  . 
tutes  a  disseizin  is  not  now,  perhaps,  a  question  of  very  much 
doubt  Lord  Mansfibld  said  about  a  century  ago,  in  Taylor 
V.  Horde,  1  Burr.,  110,  that  the  precise  definition  of  what 
constituted  a  disseizin  was  not  then  to  be  found.  ^^  The  more 
we  read,  unless  we  are  very  careful  to  distinguish,  the  more 
we  shall  be  confounded."  But  Mr.  Justice  Story  remarks, 
in  Preacott  v.  Nevers,  4  Mason,  829,  that  "notwithstanding 
the  language  of  Lord  Mansfibli),  what  constitutes  a  disseizin 
is,  at  least  in  this  country,  well  settied.  I  remember  to 
have  heard  a  learned  judge  (the  late  Chief  Justice  Parsons) 
say,  that  Lord  Mansfield  had  not  gone  to  the  bottom  of 
this  matter,  and  had  puzzled  himself  unnecessarily.    This 


Digitized  by 


Google 


SEPTEMBER  TEBM,  1867.  167 

McCoori  T0.  Eoksieia. 

observation  attracted  my  attention  at  an  early  period  of  my 
professional  life,  and  I  have  made  some  researches  to  ascer- 
tain its  accuracy.  This  is  not,  however,  the  proper  occasion 
to  investigate  the  subject  at  large.  There  is  a  distinction 
between  disseizins  in  spite  of  the  owner,  and  disseizins  at  his 
election.  But  the  distinction  often  turns  upon  other  prin- 
ciples than  those  which  have  been  stated.  The  owner  can- 
not elect  to  consider  himself  disseized,  where  the  act  is  not 
of  such  a  nature  as  in  law  affords  a  presumption  of  a  dissei- 
zin. But  where  an  act  is  done,  which  is  equivocal,  and  may 
be  either  a  trespass  or  disseizin  according  to  the  intent,  there 
the  law  will  not  permit  the  wrong  doer  to  qualify  his  own 
wrong,  and  to  explain  it  to  be  a  mere  trespass,  unless  the 
owner  elects  to  so  consider  it"  "  To  constitute  an  ouster 
of  him  who  was  seized,"  says  Chief  Justice  Parsons,  in 
Proprietors  of  Kennebeck  Purchase  v.  Springer y  4  Mass.,  418, 
^^the  disseizor  must  have  the  actual,  exclusive  occupation  of 
the  land,  claiming  to  hold  it  against  \nx^  who  was  seized,  or 
he  must  actually  turn  him  out  of  possession."  Mr.  Grsbn- 
LEAF,  in  a  note  to  page  51  of  the  first  volume  of  his  Cruise 
on  Real  Property  (note  8),  sums  up  the  authorities  in  a  very 
satisfactory  manner.  He  says  that  in  the  United  States,  aa 
in  England,  two  Mnds  of  disseizin  are  recognized ;  namely, 
a  disseizin  in  spite  of  the  owner,  also  termed  a  disseizin  in 
&ct;  and  a  disseizin  by  the  election  of  the  owner,  also 
termed  a  disseizin  by  construction  of  law.  The  effect  of  the 
former  is  to  ^ve  the  disseizor  an  absolute  titie  in  fee,  against 
all  the  world,  if  he  is  suffered  to  remain  in  undisturbed 
possession  of  the  land  during  the  time  expressed  in  the 
statute  of  limitations.  The  latter  is  created  by  acts  without 
actual  force,  and  in  themselves  equivocal,  and  not  necessa- 
rily amounting  to  an  entire  and  immediate  ouster  of  the 
fireehold,  but  which  the  owner  may,  if  he  pleases,  treat  as 
usurpations  of  his  freehold,  for  the  sake  of  vindicating  his 
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title  by  an  action  at  law.  Snch  is  the  case  where  a  tenant 
for  life  or  years  makes  a  feofifaient;  or  where  a  tenant  at 
will  makes  a  lease  for  years ;  or  where  a  lease  is  made  by  a 
stranger,  and  the  lessee  enters  nnder  it,  without  force.  In 
these  and  the  like  cases,  as  the  act  of  entry  is  equivocal, 
and  may  be  either  a  trespass  or  a  disseizin  according  to  the 
intent,  the  law  will  not  permit  the  wrong  doer  to  qualify  his 
own  wrong,  and  to  explain  it  to  be  a  mere  trespass,  unless 
the  owner  elects  so  to  consider  it  To  constitute  a  disseizin 
of  the  former  class,  or  in  spite  of  the  owner,  the  act  must 
be  an  unequivocal  act  of  ownership,  open,  known,  exclusive, 
adverse,  and  uninterrupted.  A  disseizin  of  this  kind  may 
be  made,  not  only  by  an  actual  and  forcible  turning  the 
owner  out  of  the  possession,  but  by  entering  under  a  con- 
veyance from  one  who  has  no  title ;  by  any  entry  under 
claim  or  color  of  title ;  by  occupying  and  cultivating  it,  un- 
der claim  of  title,  though  it  be  not  the  rightful  title,  such  as 
a  defective  levy,  or  merely  a  claim  of  an  exclusive  right  to 
possess.  It  must  be  adverse  to  the  title  of  the  true  owner; 
that  is,  utterly  inconsistent  with  his  title,  and  with  an  express 
or  tacit  denial  of  it 

It  seems  very  clear  that  this  case  discloses  no  ouster  of  the 
former  kind,  that  is,  in  spite  of  the  owner  Eckstein's  occu- 
pation is  not  exclusive.  Me  Court  is  at  liberty  to  occupy,  and, 
it  seems,  does  in  fiwt  occupy  all  of  tiie  eight  inch  strip  of 
land  except  the  small  space  actually  taken  up  by  the  pro- 
jecting stones  of  JBekstein's  foundation  wall.  And  even  that 
space  he  might  have  occupied  had  he  so  chosen  at  the  time 
of  building  his  own  store.  It  is  one  of  those  wrongs  which 
is  remediable  by  act  of  the  owner  himself.  He  was  so  fer 
in  actual  and  peaceable  possession,  that  he  might  have 
broken  off  and  removed  the  projecting  stones  from  Eek- 
stein's  wall.  See  2  Crabbe  on  Real  Property,  titie,  "  Redress 
by  the  act  of  the  party ^''  %%  247a-75. 
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But  my  brethren  are  of  opimon  that  the  encroachment  of 
the  wall  is  a  diseeizin  by  construdion  of  law,  or  at  the  elec- 
tion of  the  owner.  In  Uiis  they  may  be,  and  probably  are, 
quite  right,  but  it  is  extremely  difficult  for  me  to  say  that 
any  sudi  casual  and  unintentional  trespass  upon  the  land  of 
another  without  a  claim  of  title,  comes  within  the  rule.  I 
very  much  doubt  whether  it  does,  and  whether  McOourfs 
remedy  is  iK>t  by  action  of  trespass.  In  some  of  the  states 
it  is  held,  as  will  be  seen  by  Mr.  Grbsnlbaf's  note  above 
referred  to,  that  occupation  by  mistake  and  through  mis- 
apprehension of  the  dividing  lines,  does  not  amount  to 
a  disseizin.  In  other  states  it  is  held  that  it  does.  In  Aiken 
V.  Benedict^  89  Barb.,  400,  it  was  decided  that  where  one 
erects  a  building  upon  the  line  of  his  own  premises,  so  that 
the  eaves  or  gutters  project  over  the  land  of  his  neighbor, 
this  is  not  such  an  encroachment  upon  the  possession  of  the 
latter  as  will  sustain  an  action  of  ejectment;  and  that  an 
action  for  a  nuisance  is  the  appropriate  remedy  in  such  case. 
On  the  contrary,  it  was  decided  in  Sperry  v.  FrecMng^  4  Duer, 
452,  that  ejectment  would  lie  for  a  portion  of  space  occupied 
by  the  overhanging  of  a  wall  over  land  belonging  to  the 
plaintiff.  And  Stednum  r.  Smithy  92  Eng.  Com.  Law,  1, 
seems  to  be  a  very  strong  case  in  the  same  direction.  It 
was  an  action  of  trespass  by  one  tenuit  in  common  against 
another,  to  maintidn  which  an  actual  ouster  must  be  shown. 
The  plaintiff  and  defendant  occupied  adjacent  plots  of 
ground,  divided  by  a  wall  of  which  they  were  the  owners  in 
common.  There  was  a  shed  in  defendant's  ground  con- 
tiguous to  the  wall,  the  roof  of  which  rested  on  the  top  of 
the  wall  across  its  whole  width.  Defendant  took  the  coping 
stones  off  the  top  of  the  wall,  heightened  the  wall,  replaced 
the  coping  stones  on  the  top,  and  built  a  wash-house  con- 
tiguous to  the  wall,  where  the  shed  had  stood,  the  roof  of 
the  wash-house  occupying  the  whole  width  of  the  top  of  tiie 
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wall ;  and  he  let  a  stone  into  the  wall  with  an  inscription  on 
it  stating  that  the  wall  and  the  land  on  which  it  stood  be* 
longed  to  him.  It  was  held  that,  on  these  facts,  a  jury  might 
find  an  actual  ouster  by  the  defendant  of  the  plaintiff  from 
possession  of  the  wall,  which  would  constitute  a  trespass 
upon  which  the  plaintiff  might  maintain  an  action  against 
the  defendant  It  is  to  be  observed,  however,  of  this  case, 
that  there  was  a  clear  claim  of  title  on  the  part  of  the 
defendant 

It  appears  from  the  record,  that  some  evidence  was  given 
on  the  parts  of  JSeksiein  tending  to  show  that  at  the  time 
Mc  Court  excavated  and  was  laying  the  foundation  for  his 
store,  JEckstein  offered  to  remove  the  projecting  stones  from 
his  own  wall  so  as  to  give  Mc  Court  full  possession  of  the 
eight  inch  space,  but  was  prevented  by  Mc  Court.  If  this 
was  so,  and  the  jury  should  so  find  under  proper  instruc- 
tions, then  it  is  the  opinion  of  the  whole  court  that  such 
£EU3ts  would  constitute  a  valid  defense  as  to  the  space  so  occu- 
pied. We  have  no  doubt  that  a  disseizor,  especially  one  who 
has  disseized  the  true  owner  by  mistake  or  inadvertence, 
may  relinquish  or  surrender  the  possession  to  the  owner; 
and  if  he  does  so,  or  offers  in  good  faith  to  do  so,  and  is  pre- 
vented by  the  act  of  the  owner,  then  the  owner  cannot  there- 
after maintain  ejectment  against  him.  We  have  searched 
for  no  authorities  in  support  of  this  principle ;  but  a  prin- 
ciple so  obviously  in  harmony  with  equity  and  justice  when 
applied  to  the  peculiar  facts  of  the  case  before  us,  needs  no 
such  support 

Br/  the  Court. — ^The  judgment  of  the  circuit  court  is 
reversed,  and  a  venire  de  novo  awarded. 
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Wright  vs.  Roberts, 

CoiTBACT  TO  PUKOHASB  LAHD :  OnfoUun  to  perform,  after  pos^etsion  giveiiy  wiU 
actdm  for  nee  and  oeeupoiHon  lie  f — Plbapiho  :  allegation  of  waete. — Condi' 
tional  afirmanee  of /udgment, 

1.  Whether,  where  one  is  i>at  into  posseseion  of  land  on  a  contract  to  pnr- 

ehaee  it,  which  he  fails  to  perform,  an  action  for  use  and  occupation  can 
be  maintained  against  him  for  the  time  of  his  possession^  qumre, 

2.  But  where  the  contract  proTided  thai  the  purchaser  should  "hold  the 

premises  from  its  date  as  tenant  at  sufferance  of  the  Tender,  subject  to 
be  remoTcd  as  a  tenant  holding  oyer  in  case  of  a  default,*'  etc.,  and  also 
contained  other  proTisions  for  the  protection  of  the  Tender  in  case  of  a 
fnilnre  to  purchase  (as,  that  the  Tendor  should  pay  the  taxes,  and  keep 
the  premises  in  repair) :  ffeld,  that  the  action  for  use  and  occupation 
could  be  maintained. 

S.  An  allegation  that  the  defendant  had  '*  cut  large  amounts  of  timber  and 
wood  oH  the  premises,"  is  not  a  sufficient  ayerment  of  waste ;  nor  does 
it  show  a  cause  of  action  for  wood  proTon  to  haye  been  cut  from  the 
premises  and  sold  to  a  third  party.  ' 

4.  But  where  there  was  no  conflict  of  eyidence  as  to  the  net  Talne  of  the 
wood  so  sold,  the  judgment  is  affirmed  on  condition  that  the  plaintiff 
remit  ftrom  the  damages  allowed  him  by  the  Tcrdict  and  Judgment,  the 
amount  so  prored,  and  pay  the  costs  of  the  appeal. 

APPEAL  from  the  Circuit  Court  for  Wmneboffo  County. 

In  September,  1868,  the  parties  to  this  suit  entered  into  a 
contract  by  which  Wright  agreed  to  pay  Roberta  $1,500  as  fol- 
lows :  $250  and  the  interest  on  the  $1,500,  as  soon  as  Roberta 
should  execute  to  him  a  warranty  deed  of  certain  land,  and 
the  balance  in  annual  installments  of  $250  each  (beginning 
one  year  from  date);  which  payments,  when  fully  completed, 
were  to  apply  as  purchase  money  of  said  land.  Wright  fur- 
ther agreed  to  pay  all  taxes  which  had  been  assessed  on  the 
land  since  January  1, 1863,  and  such  as  should  thereafter  be 
assessed  until  said  purchase  money  should  be  fully  paid,  as 
above  stated ;  also  to  hold  the  premises,  from  the  date  of 
said  contract,  as  tenant  at  sufferance  of  Roberta^  subject  to 


22  161 

oll6        *604 
0116        2605 


Digitized  by 


Google 


162         SUPREME  COURT  OP  WISCONSIN, 


Wright  Ti,  Roberts. 

be  removed  as  tenant  holding  over  whenever  default  should 
be  made  in  the  payment  of  any  installment  of  the  purchase 
money ;  also  to  keep  the  buildings,  fences  and  improvements 
on  the  premises  in  good  repair.  JtobertSy  on  his  part,  agreed, 
that  ^^  in  case  the  aforesaid  sum  of  $250,  with  the  interest  on 
the  said  sum  of  $1,500,  with  the  interest  shall  [should]  be 
fully  paid  at  the  times  and  in  the  manner  above  specified,"* 
he  would,  on  demand  thereafter,  execute  to  Wright  a  deed 
of  the  premises,  free  of  all  legal  liens  and  incumbrances 
except  the  taxes  above  mentioned.  In  September,  1865, 
JRoberts  brought  an  action  against  Wright^  in  which,  after 
alleging  the  making  of  said  contract,  he  averred  that 
immediately  thereafter  Wright  entered  into  possession  of 
the  premises,  and  continued  to  occupy  and  use  them  until 
June  1, 1865 ;  that  he,  Roberts^  was  the  owner  and  in  pos- 
session of  the  land  at  the  commencement  of  the  action ;  that 
Wrighi  never  asked  him  for  a  deed  of  the  same,  but  that  on, 
etc.,  before  the  action  was  commenced,  he  tendered  Wrighi  a 
warranty  deed  thereof,  with  covenants  of  warranty  against 
incumbrances  and  to  defend  title ;  that  defendant  reftised  to 
receive  the  deed,  or  to  ftilfiU  the  contract  on  his  part,  and 
declared  the  contract  rescinded,  and  that  he  would  not  per- 
form any  of  the  promises  therein  contained,  by  him  to  be 
performed :  and  that  the  use  of  the  premises  for  the  time 
above  mentioned  was  worth  $250.  For  a  second  cause  of 
action  he  alleged  the  same  facts,  and  also  that  Wright^  while 
in  possession  of  the  premises,  "  cut  large  amounts  of  timber 
and  wood  therefrom,"  to  plaintiff's  damage  $100.  For  a 
third  cause  of  action,  he  alleges  the  facts  stated  in  the  first 
count  to  be  true,  and  also  that  Wright  ^^  destroyed  and  wasted 
tiie  fences  on  and  around  said  premises,"  etc.,  to  plaintiff's 
damage  $200.^-The  answer  contained  a  general  denial 

*  So  in  the  appeal  papers.    There  teems  to  be  an  error. 
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On  the  trial,  after  proof  of  the  contract,  of  Wrighfs  pos- 
eeseion  under  it,  and  of  his  refusal  to  accept  a  warranty  deed 
from  Roberta  in  September,  1866,  or  to  perform  the  contract 
on  his  part,  proof  was  taken,  against  Wrights  objection,  of 
the  value  of  the  use  and  occupation  of  the  land.  Roberts 
also  testified  that  Wright  cut  timber  from  the  land,  and  sold 
it  to  the  school  district  He  was  then  permitted,  against 
objection,  to  testify  that  the  value  of  such  timber  was  about 
$40 ;  and  also  as  to  the  cost  of  rebuilding  fences  taken  down 
by  Wrighty  and  repairing  those  injured  by  him. — The  court 
instructed  the  jury  that  Roberts  was  entitled  to  recover  for 
the  value  of  the  use  and  occupation  of  the  premises,  if  Wright 
refused  to  recognize  and  perform  the  contract ;  and  was  also 
entitled  to  damages  for  the  cutting  of  the  timber  on  the 
land. — ^Verdict  for  plaintiff,  for  $289 ;  new  trial  denied ;  and 
judgment  on  the  verdict ;  to  reverse  which  Wright  sued  out 
his  writ  of  error. 

G^abe  Bouck^  for  plaintiff  in  error: 

1.  An  action  for  use  and  occupation  will  not  lie,  unless 
the  relation  of  landlord  and  tenant  existed  between  the 
parties.  Sylvester  r.  Ralston^  81  Barb.,  288 ;  Howard  r.  Shaw^ 
8  M.  &  W.,  118;  Dart  on  Vendors,  448;  1  Sug.  on  Vend., 
276 ;  Smith  v.  Stewart^  6  Johns.,  46 ;  Bancroft  v,  WardweUy 
13  id.,  489 ;  KirUand  v.  Pounsett,  2  Taunt,  145 ;  Whiting  v. 
Suttivan,  7  Mass.,  107;  Willard  on  R.  E.,  99, 100;  Richeyv. 
Hinde,  6  Ohio,  878 ;  StockeU  v.  Watkins,  2  Gill  A  J.,  326 ;  But- 
ler  V.  CowleSy  4  Ohio,  218 ;  Andrews  v.  Andrews^  2  Green,  141 ; 
Grant  v.  OiU,  2  Whart.,  42;  Liijde  v.  Pearson,  7  Pick.,  801. 
In  this  case  there  is  a  mere  breach  of  contract  What  is  the 
measure  of  damages?  By  the  English  rule,  followed  by 
some  American  authorities,  it  is  the  difference  between  the 
contract  price  and  the  value  at  the  time  of  the  breach.  2 
Billiard  on  Vend.,  105 ;  Sedgw.  on  Dam.,  *190 ;  Sawyer  v. 
Mclntyrey  18  Vt,  27;  Lewis  v.  LeCj  16  Ind.,  499;  Wilson  v. 
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Holdeuy  16  Abb.,  188;  Ijaird  v.  Pirn,  7  M.  &  W.,  474;  2 
Parsons  on  Con.,  506.  According  to  the  weight  of  Ameri- 
can authorities,  it  is  the  contract  price.  Sedgw.,  197;  2  Hill- 
iard,  106,  etc.,  etc.  2.  On  such  a  contract  the  vendee  is  not 
liable  for  waste ;  and  if  he  were,  still  there  is  no  evidence  here 
of  waste  in  cutting  timber.  What  is  waste  depends  upon 
the  usages  of  the  country,  the  customary  modes  of  managing 
land,  and  how  the  acts  done  affected  the  inheritance.  Washb. 
on  R.  P.,  101;  Pj/nchon  v.  Steams^  11  Met,  804;  Morehouse 
V.  Cothealj  2  K  J.,  521 ;  Padelfard  v.  Padelfard,  7  Pick.,  152. 
Hooper  v.  Bailey ^  for  defendant  in  error,  to  the  point  that 
the  vendor  in  such  a  contract  can  recover  for  use  and  occu- 
pation, cited  Hull  v.  VatujhaUj  6  Price,  157 ;  Boston  v.  Binr 
nef/y  11  Pick.,  1 ;  Goidd  v.  Thompson^  4  Met  228 ;  Smith  v. 
Stewart^  6  Johns,,  46;  Claugh  v.  Hosford,  6  K  H.,  281 ;  AU 
ton  V.  Pickering  J  9  id.,  494 ;  Whitney  v.  Gochran^  1  Scam.,  210; 
ElUot  V.  RogerSj  4  Esp.,  59;  Davidson  v.  Ernest^  7  Ala.,  817; 

1  Washb.  R.  P.,  890,  §§  81,  82 ;  2  HilUard  on  Vend.,  97-104. 
All  the  cases  to  the  contrary  go  on  the  ground  that  the  rela- 
tion of  landlord  and  tenant  did  not  exist ;  but  in  this  case  the 
existence  of  that  relation  is  expressly  stipulated  for  between 
the  parties.  2.  The  plaintiff  below  could  recover  for  waste. 
Suffem  V.  Toumsend^  9  Johns.,  85 ;  Cooper  v.  Stower^  id.,  881. 

Painb,  J.  There  is  a  conflict  of  authority  upon  the  ques- 
tion, whether,  where  one  is  put  into  possession  of  real  estate 
on  a  contract  to  purchase  it,  which  he  afterwards  refuses  to 
comply  with,  an  action  for  use  and  occupation  can  be  main- 
tained against  him  for  the  time  during  which  he  held  pos- 
session.   The  cases  on  both  sides  are  collected  in  chapter  88, 

2  Hilliard  on  Vendors,  which  is  devoted  especially  to  this 
subject  We  do  not  deem  it  necessary  to  determine  which 
side  has  the  better  reason,  in  cases  where  there  is  nothing  in 
the  contract  of  purchase  providing  for  the  relation  of  land- 
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lord  and  tenant.  For  here  there  is  an  express  provision  in 
the  contract  itself,  that  the  purchaser  should  hold  the  prem- 
ises  from  its  date,  "  as  tenant  at  sufferance  of  the  vendor,*' 
subject  to  be  removed  as  a  tenant  holding  over  in  case  of 
default,  etc. 

The  appellant's  counsel  contends  that  this  provision  should 
he  construed  as  having  been  intended  only  to  enable  the 
vendor  to  remove  the  purchaser  in  case  of  default,  by  the 
proceeding  ordinarily  used  agjdnst  tenants  holding  over. 
But  we  do  not  think  it  can  be  restricted  to  this  one  purpose. 
There  are  other  provisions  in  the  contract,  clearly  contem- 
plating the  possible  failure  of  the  contract  of  purchase,  and 
designed  for  the  protection  of  the  rights  of  the  vendor  in  that 
event  Among  these  are  the  covenants  by  the  vendee  to  pay 
the  taxes,  and  keep  the  buildings,  fences  and  improvements 
in  good  repair.  These  are  subjects  in  which  the  vendor 
would  have  no  interest,  except  on  the  failure  of  the  vendee 
to  comply  with  his  contract  When  therefore  the  vendor 
has  taken  the  precaution  to  guard  his  rights  by  inserting 
provisions  of  this  character  in  the  contract  under  which  he 
admits  the  vendee  to  possession,  there  seems  no  reason  for 
saying  that  the  explicit  declaration  that  the  purchaser  holds 
as  a  tenant  at  sufferance,  will  not  create  the  relation  of  land- 
lord and  tenant,  not  only  for  the  purpose  of  removal  but  for 
the  purpose  of  sustaining  any  other  remedy  to  which  the 
existence  of  that  relation  is  essential. 

It  is  true,  that  in  such  cases,  the  primary  object  of  the 
contract  is  not  to  lease  the  property,  but  to  sell  it  But  as 
human  affairs  are  proverbially  uncertain,  it  is  not  only  com- 
petent  but  reasonable  for  the  parties  to  anticipate  the  pos- 
sible failure  of  the  principal  object,  and  to  provide  for  the 
relation  which  they  shall  hold  to  each  other  contingent  upon 
that  event  In  this  contract  they  have  done  so.  And  how- 
ever it  might  have  been  determined  in  the  absence  of  such  a 
Vol.  XYTT.— 12. 
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provision,  we  shall  hold  that  on  a  contract  of  this  character, 
an  action  for  use  and  occupation  can  be  sustained,  where  the 
vendee  fails  to  comply  with  the  contract  on  his  part. 

This  conclusion  being  arrived  at,  it  follows  that  there  was 
no  error  in  admitting  proof  of  the  value  of  the  use  and 
occupation.  That  was  precisely  what  the  action  was  brought 
to  recover. 

Neither  was  there  any  error  in  permitting  proof  of  the  ex- 
pense of  repairing  the  fences  damaged  by  defendant.  He  had 
expressly  agreed  to  keep  them  in  repair,  and  the  complaint 
shows  a  violation  of  that  agreement. 

But  the  objection  of  the  defendant  to  the  admission  of  any 
evidence  under  the  second  cause  of  action  stated  in  the  com- 
plaint, should  have  been  sustained.  This  merely  states,  in 
addition  to  the  facts  stated  in  the  first,  that  the  defendant 
had  cut  large  amounts  of  timber  and  wood  on  the  premises. 
It  would  not  be  waste  for  him  to  cut  wood  for  his  own  use, 
so  long  as  the  tenancy  continued,  nor  to  cut  timber  to  repair 
the  fences  and  buildings  which  he  had  agreed  to  keep  in 
repair.  But  there  is  nothing  in  the  complaint  to  show  that 
the  wood  and  timber  he  cut,  might  not  have  been  cut  for 
these  purposes.  It  is  true,  the  proof  was  of  timber  cut  and 
sold  to  a  school  district,  and  this  may  have  been  waste.  But 
if  it  was,  there  is  not  enough  stated  in  the  complaint  to  show 
a  cause  of  action  for  it  And  as  the  evidence  was  objected  to 
for  that  reason,  it  should  have  been  excluded. 

The  only  witness  upon  this  point  stated  that  the  value  of 
the  timber  cut,  after  deducting  the  expense  of  cutting,  **  was 
about  forty  dollars."  We  shall  be  compelled  therefore  to 
reverse  the  judgment,  unless  the  plaintiff  remits  the  sum  of 
forty  dollars  and  pays  the  costs  of  the  appeal,  in  which  event 
it  will  be  affirmed. 

By  the  (hurt. — Ordered  accordingly. 
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CuBTis  VS.  Thb  Boabd  of  Supsbyisobs  of  Bbown  Countt. 

2^  ler 

Tax  PuocBBDiHas :    Bfect  of  erroneous  deecr^tion  of  land, — Can  attignee  of      'J5_4W 
moalid  eert^icatee  recover  money  paid  the  eountjf  iKtrefor^  if  Ke  hoe  «mea 
acquired  the  landf — How  long  lien  for  iazee  eontinuee, — Bsybesak  or 
JvDGMBHT :  Ifew  trial  granted,  where  faret  trial  hy  court  alone. 

1.  Where  there  were  two  additions  to  a  town,  caUed  respeetiyelj  *' A*s  addi- 

tion," and  "A'sseeond  addition/*  and  oertiftcates  of  tax  sales,  and  tax 
deeds,  were  made  of  lots  of  specified  numbers  <<  in  A's  addition,"  there 
being  lots  so  numbered  in  <*  A*s  second  addition,"  but  not  in  the  other : 
Heldy  that  parol  ejidence  could  not  be  recelTed  to  show  that  "  A's  sec- 
ond addition  "  was  meant ;  and  the  certificates  and  deeds  were  inyalid. 

2.  The  assignee  of  the  certificates  and  holder  of  the  deeds,  who  had  subse- 

quently become  owner  of  the  lots  so  numbered  in  *'A*8  second  addi- 
tion," could  not  recoTor  f^om  the  countj  the  moneys  paid  to  it  bj  him, 
if  it  appeared  that  no  taxes  had  been  paid  on  said  lots  for  the  years 
named  in  the  certificates. 

S.  No  evidence  having  been  offered  on  that  subject,  this  court,  on  rcTersing 
a  judgment  against  him,  orders  a  new  trial,  although  the  former  trial  woe 
hg  the  court  alone. 

4.  The  proriso  to  sec.  8,  chap.  188,  Laws  of  1861,  does  not  bar  the  lien  upon 
land  for  taxes  after  fije  years  from  their  assessment 

APPEAL  from  the  Circuit  Court  for  Brown  County. 

The  plat  of  "  Amdt's  addition  to  the  town  of  Port  How- 
ard" was  recorded  in  1849 ;  that  of  "  Amdt's  second  addi- 
tion to  the  town  of  Port  Howard,"  in  1857.  In  1861  and 
1862,  plaintiff  bought  of  the  county  certificates  of  sales  for 
taxes,  made  during  those  years,  covering  by  their  terms  sun- 
dry lots  in  blocks  7,  8,  9, 10, 11  and  12  in  "  Arndt's  addi- 
lion ;"  and  afterwards  he  took  out  tax  deeds  purporting  to 
convey  the  lots  by  a  similar  description.  Lots  and  blocks 
of  the  specified  numbers  were  found  in  the  plat  of  "  Amdt's 
second  addition,"  but  not  in  the  first  named  pUt  At  the 
time  plaintiff  purchased  said  certificates,  he  was  owner  of 
certain  lots  in  ^^Amdt's  second  addition,"  corresponding 
in  the  numbers  of  lots  and  blocks  to  those  described  in  some 
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of  the  certificates ;  and  he  subsequently  became  owner  of 
other  lots  in  said  second  addition  correspqnding  in  their 
numbers  in  like  manner  to  those  described  in  others  of  sidd 
certificates.  Afterwards,  in  November,  1866,  he  presented 
to  the  county  supervisors  an  account  against  the  county  for 
moneys  due  him  on  account  of  said  certificates,  under  sec. 
27,  chap.  22,  Laws  of  1869,  claiming  that  the  sales,  certifi- 
cates and  deeds  were  invalid.  The  supervisors  having  dis- 
allowed the  amount,  plaintiff  appealed  to  the  circuit  court ; 
but  that  court,  upon  the  facts  above  stated,  held  the  descrip- 
tions in  the  tax  deeds  sufiicient,  and  the  deeds  valid,  and 
rendered  judgment  against  the  plfdntiff;  from  which  he 
appealed. 

EUis  ^  HasdngSy  for  appellant,  to  the  point  that  the  sale, 
certificate  and  deeds  were  void  by  reason  of  the  inaccurate 
description  of  the  land,  cited  Blackwell  on  Tax  Titles,  128 
et  seq.,  182-8 ;  Head  v.  JameSy^lS  Wis.,  641 ;  Jarvis  v.  Silli' 
many  21  id.,  599;  Lachman  v.  Clark^  14  Cal.,  181;  Perkins 
V.  DibbUj  10  Ohio,  488 ;  Lafferiy's  Lessees  v.  Byers^  5  id., 
458 ;  Tollman  v.  WhiU^  2  Coms.,  66-71 ;  Boukendorff  v.  Tay- 
lor j  4  Peters,  849.  2.  There  is  no  evidence  that  the  lots 
now  owned  by  Oartis  in  Amdt's  second  addition  were  not 
properly  assessed  for  the  years  1860  and  1861,  and  the  taxes 
paid  by  the  then  owner.  And  even  if  it  appeared  that  no 
tax  on  such  lots  was  paid  for  those  years,  that  would  not 
affect  this  case,  because  Curtis j  not  having  been  owner  at  the 
times  of  the  assessment  and  sale,  was  never  legally  or  equit- 
ably bound  to  pay  the  taxes,  and  because,  by  lapse  of  time, 
the  tax  has  ceased  to  be  a  lien  on  the  land.  See  the  proviso 
in  sec.  8,  chap.  188,  Laws  of  1861. 

Orh  B.  GhraveSy  for  respondent,  contended  that  the 
description  of  the  lots  as  found  in  the  certificates  was  suf- 
ficiently certain  and  accurate  for  all  the  purposes  of  taxation, 
advertisement  of  sale,  sale  and  conveyance,  citing  R  S., 
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chap.  18,  sees.  17,  18;  Tilman  v.  Whitej  2  Corns.,  66,  and 
cases  there  cited;  DezeU  v.  OdeU,  8  Hill,  216.  2.  When  one 
has  paid  what  the  law  would  not  have  compelled  him  to 
pay,  but  what  in  equity  and  conscience  he  ought  to  have 
paid,  he  cannot  recover  it  back.  Broom's  Legal  Maxims, 
♦208-4. 

Dixon,  0.  J.  The  counsel  for  the  plaintiff  are  fully  sus- 
tained by  authority  and  correct  in  the  position,  that  a  false  or 
mistaken  description  of  the  land,  in  proceedings  to  enforce  the 
collection  of  taxes,  avoids  the  sale,  certificate  or  deed.  The 
reasons  are  obvious.  The  officers  are  engaged  in  the  exer- 
cise of  mere,  naked  statutory  powers,  which  must  be  strictly 
pursued,  and  the  execution  of  which  can  only  be  shown  by 
the  acts  of  the  officers  themselves,  evidenced  in  the  manner 
prescribed  by  the  statute.  The  certificate  is  the  sole  evi- 
dence of  the  land  sold,  and  the  deed,  of  that  conveyed;  and 
hence  parol  evidence  cannot  be  received  to  aid  or  correct  a 
description  which  is  false  or  mistaken.  For  the  same  rea- 
son, also,  no  part  of  the  description  can  be  rejected  as  sur- 
plusage, nor  words  omitted  be  supplied,  as  in  similar  trans- 
actions between  private  individuals.  The  officers  can  be 
presumed  to  have  no  intention  different  from  that  expressed 
by  their  acts.  To  receive  evidence  that  they  intended 
another  description  in  place  of  the  one  given,-  or  that  they 
sold  or  conveyed  lands  lying  in  one  place  for  those  which 
lie  in  another,  or  which  have  no  existence  at  all,  would  be 
to  show  that  they  intended  to  do  that  which  the  law  under 
which  they  proposed  to  act  did  not  permit,  and  which  was 
therefore  illegal.  Another  reason  why  the  description  in 
the  list,  certificate  or  deed  must  be  strictly  adhered  to  for 
the  purpose  of  testing  the  legal  validity  of  the  proceedings, 
is,  that  otherwise  the  owner  of  the  lands  would  lose  all  ben- 
efit of  the  notices  required  by  law  to  be  ^ven  in  such  cases. 
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It  would  be  impoaaible  for  him  to  know,  either  from  the 
published  lists  or  the  assessmetit  roll,  that  his  land  had 
been  assessed  or  sold,  or  was  to  be  sold  or  oonveyed;  and 
hence  he  cannot  be  considered  delinquent  in  not  having 
paid  tiie  taxes,  so  that  his  title  to  the  land  should  be  lost  or 
forfeited.  The  proceedings  are  void  as  to  the  owner ;  and 
being  so  as  to  him,  they  are  also  void  as  between  the  county 
and  the  purchaser  at  the  tax  sale,  his  assignee,  and  the 
grantee  by  tax  deed. 

For  these  reasons  we  are  of  opinion  that  the  word  ^^  sec- 
ond" in  the  description  ^^Amdt's  addition,"  cannot  be 
supplied  so  as  to  make  the  description  applicable  to 
'^  Arndt's  second  addition,"  in  which  it  is  said  the  lots  were 
in  fact  situated.  We  are  restricted  to  the  description  con- 
tained in  the  certificates  and  deeds ;  and  as  there  are  no 
euch  lots  and  blocks  in  Arndt's  addition,  the  sales  and  sub- 
sequent proceedings  must  &iL 

But  though  the  proceedings  are  void  at  law,  for  the  rea- 
sons above  stated,  it  does  not  follow  that  the  present  plain- 
tiff would,  under  all  circumstances,  be  entitled  to  recover 
back  from  the  county  the  moneys  paid  by  him  for  the  cer- 
tificates. The  action  is  in  the  nature  of  an  action  for  money 
had  and  received,  which  lies  only  to  recover  back  such  sums 
as  may  be  equitably  due  to  the  person  bringing  it.  It 
appears  from  the  stipulation,  that  at  the  time  tbe  plaintiff 
purchased  the  certificates  from  the  county,  he  was  the 
owner  of  some  of  the  lots  of  a  corresponding  description  in 
Arndt's  second  addition;  and  that  subsequently,  and 
before  the  presentation  of  his  account  to  the  board  of  super- 
visors, he  acquired  the  title  of  several  others,  so  that  of  the 
thirty-six  corresponding  lots  in  "  Arndt's  second  addition," 
he  now  owns  all  but  three.  But  the  stipulation  does  not 
show  that  those  thirty-three  corresponding  lots  now  owned 
by  the  plaintiff  were  not  assessed,  or  paid  no  taxes,  in  the 
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years  1860  and  1861,  for  which  these  certificates  were 
issued.  The  fiusts  stipulated  make  it  very  probable  that 
such  was  the  case,  but  they  do  not  justify  an  inference  to  that 
effect  If  it  had  been  so  stipulated,  or  otherwise  shown  that 
the  thirty-three  corresponding  lots  in  "Amdt's  second  addi- 
tion," of  which  the  plaintiff  is  now  the  owner,  paid  no  taxes 
for  those  years,  and  were  not  assessed  except  by  the  defec- 
tive description  of  ^^  Arndt's  addition,"  and  that  the  assess* 
ments  were  just  and  equitable,  and  the  same  as  they  would 
have  been  but  for  the  mistake  of  description,  or  in  other 
words,  if  it  had  appeared  that  the  omission  of  the  word  ^^  sec- 
ond "  was  a  mere  clerical  error,  that  plat  being  intended, 
then  we  think  the  plaintiff  would  not  have  been  entitled  to 
recover  back  from  the  county  the  money  paid  for  tax  certifi- 
cates on  those  lots.  Such  fisu^ts  would  constitute  a  good 
equitable  defense  to  the  action.  Taxes  are  debts  due  to  the 
government,  and,  when  charged  on  lands,  the  lands  consti- 
tute a  fund  out  of  which  they  are  to  be  paid;  so  that  who- 
ever afterwards  acquires  title  and  possession  of  such  fund, 
does  so,  so  far  subject  to  the  burdens  thus  imposed,  as  that 
he  cannot  recover  back  money  which  he  has  once  paid  into 
the  public  treasury  for  the  same  taxes.  This  principle  of 
equity,  which  looks  only  to  the  justice  of  transactions  with- 
out regard  to  merely  legal  defects  or  errors  not  affecting 
their  merits,  seems  very  clear.  A  mere  mistake  in  the 
description  does  not  affect  the  equitable  right  of  the  county 
to  retain  the  money  in  its  possession.  It  is  the  same  as  if 
no  such  mistake  had  intervened.  K,  therefore,  these  facts 
had  appeared  as  we  have  supposed  they  might  exist,  it 
would  have  become  our  duty  to  have  affirmed  the  judgment 
as  to  the  lots  owned  by  the  plaintiff,  notwithstanding  the 
error  of  the  circuit  judge  in  supplying  the  word  "  second  " 
in  the  description,  and  holding  the  sales  good  on  that 
ground.     But   as  it  is,  the  judgment   must   be  wholly 
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reversed;  and  in  reversing  it,  we  think,  contrary  to  the 
usual  practice  in  cases  tried  before  the  court  without  a  jury 
(see  Garbutl  v.  Bank  of  Prairie  du  Chien^  post\  that  a 
new  trial  should  be  awarded.  Cases  where  it  is  probable 
that  the  ends  of  justice  will  be  subserved  by  a  new  trial, 
should  be  an  exception  to  the  rule.  The  county  should 
have  an  opportunity  of  showing,  if  it  can,  that  no  taxes  were 
paid  upon  the  lots  owned  by  the  plaintiff  in  "  Arndt's  sec- 
ond addition  "  for  the  years  in  question,  and  that  they  were 
not  assessed  otherwise  than  by  the  erroneous  descriptions 
contained  in  the  certificates,  and  that  such  descriptions 
were  intended  for  them. 

But  it  is  furthermore  contended,  for  the  plaintiff,  that  the 
lien  of  the  public  for  the  taxes  was  lost  after  the  lapse  of  five 
years  from  the  time  they  ought  to  have  been  regularly 
assessed,  under  the  operation  of  the  proviso  to  sec.  3,  chap. 
188,  Laws  of  1861.  We  do  not  so  understand  the  effect  of 
that  proviso.  It  is,  that  the  particular  remedy  provided  by 
that  section  shall  not  be  resorted  to  after  the  lapse  of  five 
years ;  but  not  that  all  lien  or  right  on  the  part  of  the  pub- 
lic to  insist  upon  payment  or  to  enforce  collection  shall  be 
gone.  Recourse  may  be  had  to  other  means  of  re-assess- 
ment and  collection,  if  the  same  are  provided  by  law ;  and, 
if  not  provided,  it  is  undoubtedly  competent  for  the  legisla- 
ture to  enact  them.  This  principle  has  frequently  received 
the  sanction  of  this  court.  If,  after  the  lapse  of  five  years, 
the  party  whose  duty  it  was  to  pay  should  pay  the  taxes 
notwithstanding  the  irregularity,  the  remedy  is  in  the  hands 
of  the  courts,  upon  principles  which  are  well  established,  to 
prevent  a  judgment  to  recover  back  the  money. 

By  the  Court. — Judgment  reversed,  and  a  new  trial 
awarded. 
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Finney  vs.  Fobd  and  others. 

Tax  Dibd,  by  city  qfieer:  Remedy  of  ehap.  22,  Lawt  of  1859,  doe»  not  ap^ 
pfy — The  grantee  of  a  grantee  hie  ^^aeeign,"  under  that  chapter, — Bewereal 
offudgmentf  with  order  to  mod^, 

1.  The  decision  in  Grimmer  9,  Sumner  and  Finney  v,  Akerman  (that  a  tax  deed 
executed,  before  chap.  628,  Laws  of  1865,  bj  a  city  officer  and  not  by 
the  clerk  of  the  county  board,  did  not  entitle  the  grantee  to  the  remedies 
proTided  by  chap.  22,  Laws  of  1859,)  followed. 

%,  Where  the  plaintiff  in  an  action  under  that  chapter,  counted  separately 
upon  tax  deeds  executed  by  the  city  treasurer  and  others  executed  by 
the  county  clerk  and  the  Judgment  was  in  his  faTor  on  all  the  courts,  this 
oonrt,  instead  of  modifying  the  Judgment,  rererses  it,  and  remands  the 
eause  with  directions  to  dismiss  the  complaint  as  to  the  first  named 
counts  and  render  judgment  for  plaintiff  upon  the  others. 

8.  The  grantee  of  the  grantee  in  a  tax  deed  is  his  ''assign,"  within  the 
meaning  of  sec.  85  of  said  chap.  22,  and  may  bring  the  action. 

APPEAL  from  the  Circuit  Court  for  Wmnebago  County. 

The  defendants  appeal  from  a  judgment  for  the  plaintiff 
The  case  is  stated  in  the  opinion. 

Freeman  ^  Hancock^  for  appellants,  contended,  among 
other  things,  that  a  general  judgment  on  several  counts, 
some  of  which  are  had,  will  be  reversed,  and  a  venire  de  novo 
awarded,  citing  Ghirr  v.  Ghmez^  9  Wend.,  649;  Candler  v. 
BossOeTj  10  id.,  487. 

Hooper  ^  Bailey ^  contra^  cited  R.  S.,  chap.  139,  sec.  7; 
Laws  of  1860,  chap.  264,  sec.  7 ;  Durkee  v.  Stringhamy  8  Wis., 
1;  12  id.,  664;  19  id.,  475. 

Dixon,  C.  J.  Action  under  chap.  22,  Laws  of  1859,  to 
bar  the  interest  of  the  original  owners,  and  those  claim- 
ing under  them,  in  lands  sold  for  taxes.  The  suit  was  com- 
menced and  process  served  in  May,  1865 ;  and,  the  appellants 
not  having  appeared  or  answered,  judgment  by  default  was 
entered  on  the  1st  of  July  following.     The  lands  in  contro- 
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versy  are  within  the  corporate  limits  of  the  city  of  Oshkosh; 
and  the  compliant  is  apon  five  several  tax  deeds,  each  of 
which  is  counted  upon  separately.  Three  of  the  deeds  were 
executed  by  the  clerk  of  the  board  of  supervisors  of  the 
coimty  of  Winnebago,  and  the  other  two  by  the  treasurer 
of  the  city  of  Oshkosh.  The  former  were  within  the  rem- 
edy given  by  chap.  22,  but  the  latter  were  not,  as  was  decided 
by  this  court  in  Ghrimmer  v.  Sumner^  21  Wis.,  179,  and  Fm^ 
ney  v.  Ackemum^  id.,  268.  The  defendants  bring  this  appeal, 
claiming  that  the  judgment  should  be  entirely  and  absolutely 
reversed.  We  are  of  a  contrary  opinion.  As  to  the  three 
deeds  executed  by  the  clerk  of  the  county  board  of  super- 
visors, good  causes  of  action  are  stated,  and  so  &r  the  judg- 
ment should  be  affirmed ;  but  as  to  the  deeds  executed  by 
the  city  treasurer,  the  complaint  contains  no  cause  of  action, 
and  the  judgment  ought  to  be  reversed.  The  appellants  are 
therefore  entitled  to  a  reversal  or  modification  of  the  judg- 
ment as  to  the  two  last  named  supposed  causes  of  action. 
The  costs  in  this  court  are  the  same,  whether  a  judgment  is 
reversed  or  only  modified.  Both  orders  carry  fall  costs.  It 
is  more  convenient  in  practice,  in  cases  like  this,  to  wholly 
reverse  the  judgment,  and  remand  the  cause  with  directions 
that  the  proper  judgment  be  entered,  than  to  partially  re* 
verse  or  modify  it  We  accordingly  reverse  the  judgment, 
and  remand  the  cause  with  directions  that  the  complaint  be 
dismissed  as  to  the  two  counts  upon  the  tax  deeds  executed 
by  the  city  treasurer,  and  that  the  plaintiff  have  judgment 
upon  the  other  three  counts  according  to  the  statut-e  and  the 
rules  and  practice  of  the  court  See  Van  Norstrand  v.  Mans- 
JUld,  16  Wis.,  224,  and  HaU  v.  Haule,  19  Wis.,  475. 

The  plidntiff  claims  title  as  grantee  of  the  grantee  named 
in  the  tax  deeds ;  and  a  question  is  made,  whether  he  is 
within  the  provisions  of  section  85  of  the  act  (chap.  22 
above  cited),  which  gives  a  right  of  action  to  the  grantee 
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named  in  any  deed  of  conveyance  made  by  the  clerk  of  the 
board  of  supervisors  of  any  county,  etc.,  "his  heirs,  execu- 
tors or  assigns."  We  have  no  doubt  that  the  plaintiff  is  an 
"assign,'*  within  the  meaning  of  the  statute,  and  as  such 
entitled  to  avail  himself  of  the  remedy. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  accordingly. 


Bassbtt  and  wife  vs.  Wbloh. 

Tax  Titlb  :  Perttm  UabUfor  the  tttx  eannot  aequir&*^Whether  hU  aarignee  o/th$ 
eert^leatef  for  value,  without  notice,  eon  acquire  tax  title^ — Evidence. 

1.  One  in  poeeeaeion  of  land  when  taxes  aoome  thereon,  and  against  whom 

they  are  assessed,  cannot  acquire  title  under  a  sale  for  such  taxes. 

2.  Where  a  tax  certificate  has  been  purchased  and  assigned  by  the  party  who 

was  bound  to  pay  the  tax,  the  assignee,  to  sustain  his  tax  deed,  must  at 
Ua9t  show  that  he  took  without  knowledge  that  his  assignor  was  so 
bound.    Whether  this  will  be  sufficient  is  not  here  determined. 

8.  ETidenoe  that  a  tax  certificate  was  assigned  to  "£.  Jones,"  that  one 
Ephraim  Jones  was  in  possession  of  the  land  claiming  title,  when  the 
tax  accrued,  and  that  a  tax  deed  was  afterwards  taken  out  on  such  cer- 
tificate in  the  name  of  his  son,  would  sustain  a  finding  by  the  Jury  thai 
•aid  Ephraim  was  the  assignee,  and  that  he  was  bound  to  pay  the  tax. 

4.  It  was  therefore  error  to  refuse  oTidence  of  the  first  named  fact,  when  the 
second  and  third  were  in  proof. 

APPEAL  from  the  Circuit  Court  for  Winnehago  County. 

Ejectment  The  plaintiffi  appeal  from  a  judgment  for 
defendant     The  case  is  stated  ^in  the  opinion. 

Ghry  ^  Bumellj  for  appellants. 

Hooper  ^  BaUet/y  for  respondent,  contended,  among  other 
things,  that  if  the  administrator's  deed  under  which  defend- 
ant's lessor  held  possession  at  the  time  the  taxes  accrued, 
was  void,  he  was  not  hound  to  pay  the  taxes. — This  tax  was 
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not  assessed  against  the  lessor.  If  it  had  been,  plaintiff 
would  have  offered  proof  of  the  fiewjt  2L  The  law  did  not 
require  the  treasurer  to  keep  any  entry  of  the  assignees  of 
tax  certificates,  and  therefore  his  books  were  not  legal 
evidence  of  the  identity  of  the  assignee. 

Paine,  J,  This  was  an  action  of  ejectment,  in  which 
although  another  title  was  set  up  by  the  defendant  in  the 
pleadings,  yet  the  defense  seems  t6  have  finally  rested  on  a 
tax  title.  The  defendant  claimed  under  Ephraim  Jones,  and 
there  was  evidence  tending  to  show  that  C.  "W.  Jones,  to 
whom  the  tax  deed  in  question  was  issued,  was  a  son  of 
Ephraim  Jones.  To  avoid  the  tax  deed,  the  plaintiffi,  among 
other  things,  offered  to  show  by  the  treasurer's  books,  that 
the  tax  certificates  on  which  the  deed  was  issued,  were  pur- 
chased by  and  assigned  to  "  E.  Jones.*'  This  was  done  for 
the  purpose  of  claiming  that  this  E.  Jones  was  the  Ephraim 
Jones  under  whom  the  defendant  holds,  and  that,  as  it 
appears  that  he  was  in  possession  of  the  land  and  claiming 
title  at  the  time  when  these  taxes  accrued,  he  was  bound  to 
pay  them,  and  that  therefore  the  assignment  of  the  certifi- 
cates to  him  should  be  held  equivalent  to  a  payment.  The 
law  upon  this  point  is,  that  if  he  was  so  in  possession,  and 
the  taxes  were  assessed  to  him,  he  was  bound  to  pay  them; 
and  if  he  allowed  the  land  to  be  sold,  and  afterwards  took 
an  assignment  of  the  certificates,  this  would  be  a  payment, 
and  he  could  not  take  out  a  deed'  upon  them,  and  set  it  up 
against  others  who  may  have  had  the  true  title  to  the  land. 
This  question  is  partially  considered  in  Smith  v.  Lewis,  20 
Wis.,  850,  where  Justice  Downbe  asserts  the  doctrine  that 
possession  merely,  under  color  of  title,  imposes  an  obliga- 
tion to  pay  the  taxes.  Chief  Justice  Dixon,  while  declining 
to  commit  himself  to  that  position,  and  holding  that  no  such 
relation  appeared  in  that  case  between  the  parties  as  would 
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have  prevented  the  party  in  possession  from  acquiring  a 
title  through  a  tax  deed,  jet  states  the  law  upon  the  subject 
as  follows :  "  It  will  be  found,  on  examination  of  the  ac^udged 
cases,  that  the  turning  point  in  all  of  them  was,  the  obligation 
of  the  party  setting  up  the  tax  title  to  pay  the  taxes.  If  he  was 
under  such  an  obligation,  either  from  having  been  in  pos- 
session and  liable  to  pay  the  taxes  at  the  time  of  assessment^ 
or  from  their  having  been  properly  assessed  against  him,  or 
by  reason  of  any  covenant  or  promise  to  the  party  against 
whom  he  claimed  the  title,  the  deed  in  such  cases  has  been 
held  unavailing." 

I^ow,  as  our  own  statute  provides  that  taxes  may  be 
assessed  against  the  owner  or  occupant,  and  as  Ephndm 
Jones  was  in  possession,  claiming  title  under  an  adminis- 
trator's deed,  when  these  taxes  were  assessed,  it  may  rea 
sonably  be  inferred  that  they  were  assessed  against  him.  li 
so,  according  to  the  rule  above  stated,  he  could  not  avaS 
himself  of  this  tax  title. 

But  the  evidence  offered  was  to  show  that  the  certificates 
were  assigned  to  "E.  Jones.'*  And  it  may  be  conceded 
that,  in  the  absence  of  any  other  circumstance  strengthening 
such  a  conclusion,  the  jury  would  not  be  entitled  to  assume 
that  ^^  E.  Jones"  was  Ephraim  Jones.  But  when  it  appears 
that  Ephraim  Jones  was  in  possession  of  the  land,  that  these 
tax  certificates  were  assigned  to  E.  Jones,  and  that  tax  deeds 
were  subsequently  taken  out  on  them  in  the  name  of  a  son 
of  Ephraim  Jones,  we  think  a  ^ury  might  well  have  inferred 
that  the  purchase  was  by  Ephraim  Jones,  and  that  he  had 
probably  had  the  deeds  taken  out  in  the  name  of  his  son 
upon  an  understanding  that  the  title  was  to  be  held  for  his 
benefit  Certainly  they  would  have  been  entitled  to  infer 
that  Ephraim  Jones  was  the  purchaser.  And  that  being  so, 
we  shall  not  determine  whether  the  purchase  by  him  would 
so  far  have  extinguished  the  certificates  that  he  could  not 
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have  transferred  them  for  value  to  a  bona  fde  purchaser, 
without  notice  of  the  fact  that  the  taxes  had  been  assessed 
against  his  vendor,  and  thus  have  kept  them  valid  in  the 
hands  of  such  purchaser.  That  questions-will  be  reserved 
for  decision  when  it  becomes  necessary.  But  we  do  hold, 
that  the  purchase  of  the  certificates  by  the  party  in  posses- 
sion, against  whom  the  taxes  were  assessed,  has  such  an 
effect  upon  them  that  they  will  not  sustain  a  tax  deed  sub- 
sequently issued  on  them,  unless  it  may  in  the  hands  of  a 
h&na  fde  purchaser  for  value ;  and  further,  that  after  it  is 
once  made  to  appear  that  the  certificates  had  been  so  pur- 
chased by  the  person  bound  to  pay  the  taxes,  the  burden  is 
upon  any  one  asserting  a  title  under  such  tax  deed,  to 
show  that  the  owner  of  the  tax  title  was  such  bona  fide  pur- 
chaser of  the  certificates.  Whether  even  this  would  be  suffi- 
cient to  sustain  the  tax  deed,  will,  as  befot*e  remarked,  not 
be  determined  here. 

It  follows  that  the  evidence  offered  tending  to  show  that 
Ephraim  Jones  was  the  purchaser  of  these  certificates,  should 
have  been  admitted. 

By  the  CbwW.— The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


Lill's  Chicago  Brbwbrt  Company  vs.  Bussbll  and  another, 
Administrator,  etc. 

BvPUBTiH,  fcrpropm'iy  held  on  commistion  by  ieetated  intettaU — Demand  hrfoT% 
adminUtrator  appointed, —  Eyidbmcb  :  Remottnete — Statement  of  aceotmt, 
among  inteetate^t  papere, 

1.  The  county  Jadge  is  not  authorised  by  statute  to  empower  any  person  to 
take  charge  of  the  effects  of  a  deceased  intestate,  to  be  deUyered  to 
whocTcr  may  thereafter  be  legally  appointed  to  reoelTe  them. 
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2.  Demand  made  ef  a  person  thns  taking  charge,  bj  the  owner  of  personal 
propertj  lawftdlj  in  the  possession  of  sach  inieetate  at  his  death,  is  suf- 
ficient to  sustain  replerin  againt  such  person,  and  against  the  adminis- 
trator subsequently  appointed,  who  comes  in  as  defendant  to  the  action. 

8.  In  an  action  against  persons  claiming,  as  administrators,  possession  of 
goods  which  were  in  the  intestate's  possession  at  his  death  in  January, 
1867,  an/aeconnt  found  among  his  papers,  showing  that  in  1866  he  sold 
similar  goods  on  commission  for  the  plaintiff,  was  admissible  in  OTidenoe 
for  plaintiff,  as  haying  some  tendency  to  show  that  the  goods  in  dispute 
were  held  on  commission. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 
Replevin  for  certain  barrels  of  ale.     The  property  was  in 
possession  of  Joseph  Hurst  at  his  death,  January  4, 1867, 
being  in  his  house  at  the  city  of  Oshkosh.    The  action  was 
commenced  on  the  tenth  of  that  month,  against  Russell  alone ; 
and  the  complaint  alleges  that  he  was  in  possession  on  that 
day,  and  refused  to  deliver  on  demand  of  the  plaintiff.    The 
sheriff  having  taken  possession  of  the  property,  Atistiri  served 
upon  him  an  affidavit  that  he  had  been  appointed  special 
administrator  of  said  Hurst,  and  a  demand  for  the  posses- 
siou  as  such  administrator.     The  plaintiff,  however,  entitled 
himself  to  and  obtained  possession  under  the  statute ;  and  on 
the  23d  of  the  same  month,  by  stipulation,  Austin  was  made 
a  party  defendant  to  the  action.     RitsseWs  answer  denies  the 
wrongful  detention,  and  alleges  that  Hurst,  at  his  death,  left 
no  person  in  this  country  who  had  the  right  to  administer  or 
take  possession  and  charge  of  his  personal  property,  and 
that  on  the  day  of  his  death  the  county  judge  of  said  county 
appointed  and  empowered  him  (said  JtusseW)  to  take  charge 
thereof,  and  keep  the  same  to  be  delivered  over  to  such  per^ 
son  as  might  legally  be  appointed  to  receive  it;  and  that  by 
virtue  of  this  appointment,  he  took  possession,  etc.    Austin's 
answer  alleges  that  Hurst  was  owner  of  the  property  in  dis- 
pute at  the  time  of  his  death ;  that  Russell  took  possession 
in  the  manner  above  stated ;  that  on  the  11th  of  January, 
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1867,  he  (Austin)  was  appointed  special  administrator,  etc., 
and  has  duly  qualified  and  entered  upon  the  duties ;  and 
that  as  such  administrator  he  is  entitled  to  possession  of  the 
property. 

On  the  trial  (at  the  March  term,  1867),  plaintiff  introduced 
various  evidence  of  its  ownership  of  the  property.  That  to 
which  exception  was  taken,  was  as  follows :  One  Hallam  was 
asked  whether  he  had  ever  had  any  conversation  with  Hurst 
as  to  the  manner  in  which  he  was  selling  ale  of  plaintiff, 
and,  heing  permitted  to  answer  against  objection,  said :  "  A 
year  ago  last  fall,  I  had  a  conversation  with  Hurst  about  a 
man  that  was  in  debt  to  him.  He  stated  that  if  he  did  not 
get  his  pay,  it  was  not  his  loss ;  he  was  selling  on  commis- 
sion for  LiU  ^  Oo.** — Mr.  Austin^  being  called  as  a  witness 
for  the  pl^ntiff,  was  shown  a  certain  paper  containing  a 
statement  of  account  between  Hurst  and  plaintiff  for  Sep- 
tember and  October,  1865,  which  he  said  he  found  among 
Hurst's  papers.  In  said  account  Hurst  was  charged  with  30 
barrels  and  100  half-barrels  of  ale,  and  credited  with  "  com- 
mission "  on  the  same  number  of  each.  A  balance  appeared 
to  be  due  from  Hurst,  and  receipt  of  payment  thereof 
was  acknowledged  in  plwntiff 's  name  "  by  O.  Bromfield." 
This  was  received  against  objection. — The  defendants,  among 
other  things,  offered  in  evidence  a  paper  signed  by  the 
county  judge  of  said  county,  addressed  to  Mr.  RusseU^  and 
dated  January  4th,  1867,  which  purported  to  authorize  said 
JRusseUf  so  far  as  said  judge  had  the  power  to  do  so,  to  take 
possession  of  the  real  and  personal  property  of  said  Hurst, 
deceased,  and  safely  keep  the  same  to  be  delivered  over  to 
such  persons  as  might  be  legally  appointed  to  receive  them. 
Ruled  out 

The  court,  after  instructing  the  jury,  at  defendants'  re- 
quest, that  the  property  having  come  legally  into  the  posses- 
sion ef  Hurst,  plaintiff,  to  recover  in  this  action,  must  prove 
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a  demand  or  a  wrongful  conversion ;  and  that  Bnch  demand 
most  be  made  of  the  person  having  the  legal  control  of  the 
property,  and  a  legal  right  to  surrender  it :  further  instructed 
them,  that  if  the  property  belonged  to  plaintiff,  the  demand 
made  of  JRusseU  was  sufficient  to  sustain  the  action.  Ver- 
dict for  plaintiff;  new  trial  refused ;  and  judgment  on  the 
verdict;  fix>m  which  the  defendants  appealed. 

A.  A.  Austin^  for  appellants : 

1.  There  was  no  evidence  that  Hurst  ever  received  or  saw 
the  paper  purporting  to  be  a  statement  of  account  against 
him;  or  that  said  statement  was  made  by  plaintiff,  or  its 
agent  or  clerk,  or  who  "Bromfield"  was,  or  by  whose 
authority  or  in  what  capacity  he  was  acting.  No  sufficient 
foundation  was  laid  for  admitting  it  as  evidence.  And  it 
was  immaterial,  because  the  period  to  which  it  related  was 
too  remote.  Plaintiff  should  have  introduced,  or  accounted 
for  not  producing,  a  statement  of  its  transactions  with  Hurst 
for  the  year  1866.  2.  The  county  court,  though  not  ex- 
pressly  authorized  by  statute,  had  power  incident  to  its 
jurisdiction  over  the  estates  of  decedents,  to  appoint  Mr. 
RnaseU  to  take  charge  of  the  property  in  possession  of  Hurst 
at  the  time  of  his  death,  and  preserve  it  for  the  person  who 
should  be  appointed  special  administrator ;  and  under  such 
appointment  RusstU  had  no  authority  to  dispose  of  the  prop* 
erty  or  permit  it  to  be  taken  away  from  the  house.  Acts  of 
necessity  in  preserving  the  property  would  not  charge  a 
person  as  executor  of  his  own^  wrong  (2  Black.  Com.,  424 ; 
1  Williams  on  Ex'rs,  214);  but  if  while  thus  taking  charge 
of  the  property,  he  should  surrender  it  to  another  person 
claiming  title,  he  would  become  liable  as  a  wrong-doer. 
Since,  therefore,  Russell  had  no  right  to  deliver  the  prop* 
erty,  the  demand  on  him  was  not  sufficient  to  sustain  the 
action.  8.  At  the  death  of  an  intestate,  his  personal  prop- 
erty passes  into  the  custody  of  the  law  until  an  administrator 
Vol.  XXn.— 18. 
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iB  ^pomtecL  40  Pa»  St,  505;  1  TVUliams  on  Ex'rs,  556, 
note  1. 

JElarl  P.  Finchf  for  respondent : 

The  special  administrator,  AiLstiny  was  made  a  defendant 
jxpoa  his  own  motion,  ''  as  a  favor  and  not  as  a  right"  1 
Whit  Pr.,  209.  And  coming  in  voluntarily,  "  he  must  place 
the  subject  matter  of  controversy  within  the  control  of  the 
court,  entirely  and  without  reserve."  Ibid.  The  case  stands 
as  if  BusseU  had  disappeared  from  it,  and  Amiin  had  been 
substituted  as  defendant  2.  To  the  point  that  the  paper 
found  by  the  administrator  among  Hurst^s  papers  was 
admissible  in  evidence,  counsel  cited  1  Phill.  Ev.,  301 ;  1 
Greenlfl  Ev.,  §  198. 

Painb,  J.  There  was  no  error  in  the  ruling  of  the  court 
below  in  respect  to  the  liability  of  the  defendants  to  this 
action,  if  the  property  belonged  to  the  plaintiff,  and  the 
defendants  had  possession  of  it,  and  refused  to  deliver  it  on 
demand.  There  is  no  statute  authorizing  the  county  judge 
to  make  any  order  like  the  one  made  in  this  case.  But  that 
appears  to  be  wholly  immaterial ;  for  if  the  defendants  had 
been  regularly  {^pointed  administrators  of  Hurst,  the 
'  appointment  would  only  have  entitled  them  to  the  posses- 
sion of  his  property,  not  to  that  of  the  plaintifil  If  an 
administrator  takes  possession  of  the  property  of  a  stranger, 
claiming  it  as  belonging  to  his  intestate,  if  he  detains  it  from 
the  true  owner  after  a  diemand,  he  would  be  liable  to  mi 
action  to  recover  it  And  a  fortiori^  if  a  person  not  admin- 
istrator takes  such  possession  and  so  detains  it,  he  would  be 
liable.  The  fact  that  he  may  have  supposed  it  belonged  to 
a  deceased  friend,  whose  estate  he  desired  to  protect,  can 
constitute  no  legal  defense  to  such  an  action.  By  taking 
possession,  and  assuming  control  over  it  so  for  as  to  refuse 
to  surrender  it,  on  demand,  to  the  true  owner,  he  renders 
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himself  liable  to  the  appropriate  remedy  to  obtain  poBsession^ 
without  regard  to  the  motiveB  that  may  have  influenced  his 
action. 

The  only  other  question  is,  whether  there  was  error  in 
admitting  in  evidence  the  paper  containing  an  account  be- 
tween the  plaintiff  and  Hurst  in  the  year  1865.  That  account 
was  found  among  Hurst's  papers ;  and  if  the  question  in 
issue  had  related  to  the  ale  he  received  from  the  plaintiff  at 
that  time,  the  paper  containing  a  credit  to  him  for  his  com- 
mission would  have  been  strong  evidence  to  show  that  he 
was  selling  it  on  commission  for  the  plaintiff,  and  that  he 
had  not  bought  it  If  there  is  any  objection  to  it,  it  is 
because  the  time  of  the  transactions  was  so  remote  from  the 
lime  of  those  involved  here.  But  that  would  only  make  it 
immaterial ;  and  a  judgment  will  not  be  reversed  for  merely 
immaterial  evidence,  unless  the  court  can  say  from  the  record 
that  it  probably  prejudiced  the  rights  of  the  opposite  party* 
But  that  could  not  be  said  here ;  for  the  evidence  seems 
ample  without  this  paper,  to  show  that  the  ale  in  question 
belonged  to  the  plaintUF,  and  was  in  Hurst's  possession  for 
sale  on  commisnon.  But  there  seems  no  objection  to  the 
admisnbility  of  the  paper  itself.  It  showed  that  in  1866 
Hurst  was  selling  ale  on  commission  for  the  plaintiff.  That 
was  somewhat  remote.  It  was  not  very  strong  evidence  to 
show  that  he  was  selling  in  the  same  way  in  the  latter  part 
of  1866.  Yet  it  had  some  tendency  to  show  it  Because^ 
it  appearing  that  a  particular  course  of  dealing  is  once  estab- 
lished between  parties,  a  jury  Bught  reasonably  infer  that 
tha  same  course  continued,  unless  there  was  some  evidence 
to  the  contrary.  It  was  a  circumstance  that  they  were  at 
liberty  to  consider. 
Bj/  the  CSna*&— The  judgment  is  affirmed,  with  costs. 
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Yasbr  vs.  Labsbn  and  another. 

Stiduiob:   ffutbantTt  teitmon^  im  aeti&n  agakut  humeff  alone,  not  tmdtnu 
agamtt  wife  m  wit  agamit  both,    Ejeotkbht  :  (huter-^RighU  of  tenant  m 


1.  A  ImibMid's  ieBtiaony  in  a  rait  to  which  hit  wife  wm  not  »  party,  that 
he  held  certain  land  and  built  a  fence  around  it  ae  agent  of  the  wife,  it 
not  admissible  in  eyidence  against  her  to  show  an  ouster,  in  ejectment 
against  both  for  said  land. 

S.  Bmoh  testlmenj,  if  admitted,  would  net  shew  an  ouster,  where  the  plain- 
tiff  claims  only  an  undiyided  two-thirds  of  the  land,  and  the  wife  (being 
en  the  land,  claiming  an  interest,)  may  be  presumed  (in  the  absence  of 
CTidence  to  the  contrary)  to  haye  owned  the  other  third. 

APPEAL  from  the  Circnit  Court  for  Wbmebago  County. 

Ejectment,  for  an  undivided  two-third«  of  two  acres  of 
land,  part  of  a  certain  fractional  lot  two ;  the  boundariee  of 
which  part  are  described  as  commencing  at  the  southwest  cor- 
ner of  said  fractional  lot,  thence  running  north  along  Wolf 
river  240  feet,  thence  east  860  feet  to  a  certain  fixed  point, 
thence  south  240  feet,  thence  west  to  the  place  of  beginning. 
The  complaint,  after  duly  averring  ownership,  etc.,  in  the 
plaintiff,  alleges  that  on  the  10th  of  October,  1866,  he  was 
ousted  by  the  defendant  Johanna  Larsen^  who  has  since 
held  and  still  unlawfully  holds  possession,  and  excludes  the 
plaintiff,  etc.  Onan  Larsen  is  made  defendant  as  husband 
of  said  Johanna.  The  joint  answer  of  the  defendants  admits 
plaintiff's  title,  and  that  said  Johanna  is  the  lawful  wife  of 
(said  Onarij  and  denies  the  other  allegations  of  the  complaint 

On  the  trial  (at  the  March  term,  1867),  the  evidence  intro- 
duced by  the  plaintiff  was  in  substance  as  follows :  One 
Christensen,  whose  land  was  adjacent  to  the  tract  in  dkpute, 
testified  that  his  north  fence  was  on  the  south  side  of  said 
tract,  the  river  on  the  w«st,  and  Larsen  had  a  fence  on  the 
north,  and  there  was  then  no  fence  on  the  east  line,  but 
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there  was  another  piece  of  land  on  that  side  enclosed  with 
the  premises  in  dispute,  making  together  a  field  of  six  or 
eight  acres.  About  an  acre  of  the  disputed  tract  lies 
between  the  river  and  a  road  running  over  said  tract  from 
witness's  land.  The  whole  of  the  field  above  described 
was  enclosed  in  July,  1864,  except  said  acre.  In  the  spring 
of  1866,  Larsen^  by  removing  a  fence  previously  maintained 
by  him  on  one  side  of  said  road,  and  putting  a  gate  across 
the  road,  threw  sfdd  acre  into  said  field.  In  1866  this  field 
was  occupied  for  pasture,  Larsen  having  some  cattle  on  it, 
and  a  Mr.  Johnson  some  sheep.  One-half  or  three-fourths 
of  an  acre  of  the  premises  in  dispute  was  ploughed  in  the 
fell  of  1866,  by  one  Onsen,  brother  of  Mrs.  Larsen.  Wit- 
ness had  always  seen  Onsen  work  for  Larsen.  ISo  other 
part  of  the  field  was  ploughed.  In  the  fell  of  1866  Yager 
tried  to  build  a  fence.  He  had  some  posts  there,  part  of 
which  lay  on  the  disputed  land  near  the  line ;  and  they  dug 
post  holes  fourteen  or  fifteen  feet  west  of  the  line.  Witness 
saw  Larsen  on  the  land  frequently  during  1866;  he  and 
Larsen  tried  to  dig  a  fountain  on  the  line  in  July  of  that 
year ;  never  saw  him  doing  any  work  on  the  land  except  in 
dig^ng  the  fountain  and  building  the  gate  above  men- 
tioned ;  never  saw  Mrs.  Larsen  there ;  Larsen^ s  family  lived 
a  quarter  or  half  mile  away,  and  not  on  adjoining  land. 
One  Forbes,  a  justice  of  the  peace,  testified  that  he  recol- 
lected a  suit  before  him,  between  Yager  and  Larsen.  "  It 
was  a  trespass  suit  about  this  same  land,  fence  and  posts. 
He  [Larsen]  testified  as  to  building  fence.  He  said  he 
built  fence  as  agent  for  his  wife.  My  impression  is,  that  he 
testified  about  the  possession  of  the  land — that  his  wife  had 
possession,  or  he  did  as  agent  for  his  wife.  My  minutes, 
however,  do  not  show  that'*  On  cross-examination :  "  It 
was  a  fence  on  one  of  the  lines  that  Larsen  spoke  of;  I  can't 
tell  wbich.    The  question  was  asked,  and  he  said  he  was 
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actijig  as  agent  for  his  wife.  I  think  he  also  stated  that  he 
occupied  it  as  agent  for  his  wife,  hut  I  am  not  positive ;  my 
impression  was,  that  in  relation  to  that  land  he  was  acting 
as  agent  for  his  wife."  Christensen,  being  re-called,  testi- 
fied that  he  was  present  at  the  trial  before  Forbes,  and  that 
Larsen  was  asked  if  he  built  fence  and  made  improvements 
on  the  land  as  agent  for  his  wife,  and  he  said  he  did.  The 
plaintiff  testified  that  in  July,  1866,  he  put  fence  posts  on 
said  land,  and  on  the  18th  of  October,  undertook  to  build 
a  fence  on  the  land,  and  after  he  had  built  a  portion  of  it, 
Larsen  said  his  men  forcibly  took  the  fence  and  posts  away. 
Witness  further  said :  '^  Larsen  ploughed  one-half  or  three- 
fourths  of  an  acre.  I  told  him  to  stop ;  he  told  me  I  had 
nothing  to  say  about  it,  and  kept  on  ploughing.  I  heard 
his  testimony  in  the  suit  before  Forbes.  He  pretended  to 
hold  possession  of  the  land  as  general  agent  tor  his  wife." 
On  cross-examination,  he  testified  that  at  the  time  he  waa 
trying  to  put  up  a  fence  on  the  land,  Larsen  claimed  to  hold 
the  land  under  a  tax  title  owned  by  one  Allen.  ^^I  saw 
Allen  about  his  claim,  but  did  not  buy  it  I  bought  of 
Mrs.  Gumaer,  and  claimed  under  her,  and  Larsen  under  a 
tax  title."  On  re-direct  examination,  plaintiff  further  testi- 
fied that  it  was  about  the  last  of  July,  1866,  that  Larsen  told 
him  about  the  tax  title.  Plaintiff  then  put  in  evidence,  two 
tax  deeds,  1.  One  to  Johanna  Larsen^  dated  September  lOy 
1866,  of  undivided  eighteen  acres  of  said  fractional  lot  2. 
Beceived  against  objection.  2*  One  to  said  Allen,  dated 
November  11, 1865,  of  undivided  25  acres  of  said  fractional 
lot  2.  Thereupon,  plaintiff  having  rested,  defendants  moved 
for  a  nonsuit,  which  was  denied^^  Onon  Larsen  then  testi* 
fied  for  the  defense :  ^  I  took  possession  three  years  ago  of 
part  of  fractional  lot  2,  down  to  the  road;  built  a  fence,  on 
the  north  side  and  along  the  road  three  years  ago;  did  not 
fidnce  from  the  road  down  to  the  river;  there  was  an  old 
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fence  from  the  road  to  the  river;  I  put  in  the  gate  and 
removed  the  fence  on  east  tide  of  the  road  a  year  ago  this 
^Ming.  I  was  asked  on  the  trial  before  Forbes,  if  I  built 
thefenceasagentfor  my  wife;  I  said  I  supposed  I  did ;  she 
owned  an  interest  there ;  I  was  in  possession  when  this  suit 
was  commenced ;  I  was  holding  ^  for  my  wife,  and  the  rest 
under  Allen,  under  his  tax  title ;  I  had  held  under  it  since 
a  year  ago  last  fall;  I  have  been  in  possession  since  I  built 
the  gate  till  this  suit  commenced ;  I  was  not  asked  before 
Forbes  if  I  held  possession  for  my  wife."  On  cross-exam* 
ination :  ^^  I  own  no  lands  in  my  own  name ;  I  carry  on  my 
wife's  business;  have  charge  of  her  real  estate;  I  never 
claimed  to  hold  this   land  under  tax  deed   to  Johoofma 

The  court  found  the  £bu^  as  alleged  in  the  complaint,  and 
that  the  damages  for  the  wrongful  detention  were  six  cents; 
and,  as  a  conclusion  of  law,  that  plaintiff  was  entitled  to 
judgment  against  both  defendants,  for  a  recovery  of  posses- 
lion  and  the  damages.  Judgment  accordingly ;  from  which 
both  defendants  appealed. 

Gary  ^BwrruU^  for  appellants. 

FeUcer  ^  Wdsbrod^  fwr  respondent. 

Paike,  J.  We  find  no  evidence  either  prior  or  subse- 
quent to  the  motion  for  a  nonsuit,  to  show  any  ouster  by 
the  defendmit  Johanna  Larsm.  There  is  nothing  to  show 
that  she  ever  did  anything  herself,  or  authorized  anything 
to  be  done,  in  respect  to  taking  or  holding  possession  of  the 
diluted  land.  As  we  understand  the  evidence,  it  does  not 
appear  that  the  tax  deed  to  her  includes  this  land;  so  that 
the  recording  of  that  deed  did  not  amount  to  any  assertion 
of  title  by  her  to  the  portion  here  claimed  by  the  plaintifEl 
There  is  nolMng  else  connecting  her  in  the  remotest  degree 
with  the  ouster,  if  there  was  one,  except  the  proof  of  her 
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husband's  testimony  in  a  suit  before  a  justice  of  the  peace, 
that  he  built  a  fence  and  held  the  land  as  agent  for  his  wife. 
It  does  not  appear  that  she  was  a  party  to  that  suit,  and 
what  her  husband  stated  there  as  a  witness  was  not  admissi- 
ble evidence  against  her  in  this  suit,  for  the  purpose  of 
charging  her  with  an  ouster,  if  it  had  been  objected  to.  It 
does  not  appear  that  any  objection  was  made;  and  there- 
fore the  evidence  may  be  considered  for  what  it  is  worth. 
But  ^ving  it  all  the  effect  that  can  justly  be  claimed  for  it, 
it  is  not  of  such  a  character  as  to  charge  her  in  this  action. 
The  plaintiff  claims  only  an  undivided  two-thirds  of  the 
tract  described  in  his  complaint  If  Mrs.  Lcarsen  owned  the 
other  undivided  third,  which  may  be  assumed,  her  hus- 
band's building  a  fence  around  the  property  owned  in  com- 
mon, as  her  agent,  would  not  be  such  an  exclusion  of  the 
other  tenants  in  common  as  would  authorize  them  to 
maintain  ejectment  Assuming  that  he  said  he  occupied 
the  land  as  agent  for  his  wife,  according  to  the  ^^  impres- 
sion" of  Forbes,  the  justice  of  the  peace,  yet  that  statement 
does  not  show  that  he  claimed  to  occupy  the  whole  tract  to 
the  exclusion  of  others  who  might  be  joint  owners,  or  that 
he  asserted  her  claim  in  any  manner  inconsistent  with  their 
rights. 

Furthermore,  it  cannot  be  inferred  from  those  statements 
that  she  had  ever  ^ven  any  directions  in  regard  to  the  occu- 
pancy of  this  particular  portion,  or  had  ever  assented  to  any 
acts  that  he  may  have  claimed  the  right  to  do  there  as 
her  agent  The  statements  are  entirely  consistent  with  the 
thebry  that  she  may  have  had  an  interest  in  the  tract,  as  to 
which  he  was  her  agent,  and  that  then,  of  his  own  motion, 
he  committed  these  acts  claiming  to  do  them  as  her  agent 
If  that  was  so,  and  these  acts  went  beyond  any  right  she 
had,  and  amounted  to  an  ouster  of  the  plaintiff,  she  would 
not  be  responsible,  not  having  directed  or  ratified  them. 
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These  considerations,  in  connection  with  the  plaintiff's 
own  statement,  that  the  hoshand  expressly  claimed  to  him 
to  occnpy  under  a  tax  title  owned  by  Stephen  Allen,  con- 
vince ns  that  there  was  not  eyidence  sufficient  to  charge 
the  wife  with  an  ouster.  K  there  was  an  ouster,  it  was  by 
the  husband,  and  the  action  should  have  been  brought 
against  him  alone,  so  far  as  appears  from  this  evidence. 

The  motion  for  a  nonsuit  should  have  been  granted. 

By  the  OourU — ^The  judgment  is  reversed,  vdth  costs,  and 
the  cause  remanded  for  a  new  trial. 


Lbfbbbi  vs.  ITttbb. 


PuADUiG  AMD  Peaotioi  :  /ft  tr€$pa$$  i0  ekatUU,  dtfendant  muit  oh^ect  to  th$ 
non^'oinder  of  joint  ownort^  hf  demurrer  or  anewer, 

1.  If  the  obJMtioD  tliat  plaintiff  in  trttpMi  to  ol&fttteli  wm  onlj  a  part  owner 

of  a  portion  of  them,  is  properly  taken  by  demurrer  or  answer,  eyidence 
of  the  treapase  at  to  that  portion  should  be  excluded. 

2.  The  objection  not  being  so  talten,  defendant  can  arail  himself  of  the  Joint 

ownership  onlj  in  mitigation  of  damages. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

Trespass.  The  complaint  avers  that  defendant,  on,  etc^ 
with  force  and  arms,  wrongfully  broke  and  entered  plain- 
tiff's close  (describing  it),  broke  to  pieces  and  tore  down  his 
fences  thereon,  and,  with  various  domestic  animals  named, 
eat  up,  trod  down  and  destroyed  his  grass  growing  thereon, 
etc.,  etc.,  to  his  damage,  etc.  For  a  second  cause  of  action 
it  avers  that,  on,  etc.,  and  at  divers  otiier  times  between  the 
day  named  and  the  commencement  of  the  action,  defendant^ 
with  force  and  anm,  wrongfally  broke  and  entered  said 
doae,  and  with  said  domestic  animals  did  tread  down,  spoils 
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consume  and  destroy  plaintiff's  hay,  then  and  there  heing  on 
said  premises,  to  his  damage,  etc.  It  was  stipulated  by  tli<e 
parties,  that  plaintiff  might  introduce  proof  of  any  trespass 
of  the  character  alleged,  committed  within  six  years  before 
the  commencement  of  the  action.  The  answer  set  up  an 
accord  and  satisfaction  as  to  part  of  the  trespasses  complained 
of,  and  also  a  license  from  plaintiff  to  defendant 

On  the  trial,  plaintiff  testified  that  part  of  the  stacks  of 
hay  on  the  premises  were  owned  by  himself  alone,  and  part 
by  himself  in  common  with  other  persons,  plaintiff  having  a 
half  interest;  and  he  was  then  permitted,  against  objection, 
to  testify  as  to  the  injuries  done  by  defendant's  cattle  to  the 
hay  thus  owned  in  common,  as  well  as  to  that  of  which  he 
was  sole  owner.  One  Loper,  as  a  witness  for  plaintiff,  was 
asked  whether  he  ever  saw  defendant  turn  his  cattle  into 
plaintiff's  land,  and  the  question  being  objected  to,  plain- 
tiff's counsel  stated  that  they  sought  only  to  show  that 
defendant's  cattle  were  on  the  premises  within  the  time 
alleged,  and  disclaimed  any  intention  of  offering  the  testi- 
mony to  show  a  willful  or  malicious  trespass.  The  objec- 
tion was  overruled,  and  the  witness  testified  that  at  a  certain 
time  he  saw  defendant  turn  his  cattle  into  plaintiff's  prem- 
ises.— ^After  other  evidence  on  both  sides,  the  court  charged 
the  jury  tiiat  they  might  allow  the  plaintiff  for  all  the  dam- 
age done  to  his  separate  property,  and  one-half  of  that  done 
to  the  hay  owned  by  him  in  common  with  other  persons,  and 
situate  on  the  premises  described  in  the  compkdAt.  It  also 
instructed  th^em  that  they  could  not  allow  plaintiff  vindictive 
or  punitive  damages,  as  this  was  not  a  case  of  willful  or 
malicious  trespass. 

Verdict  and  judgment  for  plaintiff;  and  defendant 
appealed. 

Hooper  ^  Bailey^  for  appellant,  contended  that  it  was  error 
to  admit  evidence  of  injury  done  to  hay  which  plaintiff  owned 


Digitized  by 


Google 


SEPTEMBER  TERM,  1867.  191 

Lefebre  ts.  Utter. 

in  common  with  other  persons.  He  did  not  waive  the  objec- 
tion that  some  of  the  parties  in  interest  were  not  made  par- 
ties to  the  suit,  because  it  appears  that  plaintiff  had  separate 
property  injured  by  the  defendant's  cattle,  and  defendant 
had  no  notice  of  what  damages  plaintiff  proposed  to  prove 
except  that  given  by  the  complaint ;  and  the  natural  inter- 
pretation of  the  words  "  the  grass  of  the  plaintiff/'  is,  the 
grass  of  which  he  was  sole  owner.  1  QreenL  Ev.,  p.  69,  §  61 ; 
1  Phil.  Ev.,  C.  A  H.^s  Notes,  notes  239,  240 ;  R.  S.,  chap.  126, 
sec.  86;  Commonwealth  v.  Trimmer^  1  Mass.,  476;  17  Barb., 
274;  28  id.,  441;  30  id.,  389;  4  Duer,  318.  Again,  the 
injury  to  plaintiff's  property,  and  that  to  property  owned  by 
him  imd  another,  are  distinct  causes  of  action,  and  require  a 
separate  statement  And  we  think  a  separate  action  cannot 
be  maintained  under  the  code,  by  one  tenant  in  common  of 
personal  property,  without  making  his  co-tenant  a  party 
either  as  plaintiff  or  defendant  R.  S.,  chap.  122,  sees.  18, 
19,  20 ;  9  How.  Pr.  R,  669 ;  8  id.,  618 ;  6  Duer,  691 ;  3  Abb., 
832;  1  Monell's  Pr.,  326-6;  Van  Santv.  PI.  (2d  ed.),  12^- 
8.  Would  the  record  in  this  case  support  a  plea  of  prior 
judgment  in  bar  as  to  plaintiff^  in  an  action  by  plaintiff  and 
his  co-tenant  for  a  trespass  to  the  joint  property  ?  2  C.  A 
H.'8  ITotes,  22 ;  2  Johns.,  24.  2.  The  question  put  to  Loper 
was  improperly  sustained.  The  complaint  did  not  charge 
that  the  trespass  was  willful.  The  natural  effect  of  the 
questioii  was  to  excite  prejudice  against  the  defendant  in 
the  minds  of  the  jury. 

Fdker  ^  Weisbrod^  for  respondent : 

At  common  law,  in  actions  ex  delicto^  objection  to  non- 
joinder of  parties  plaintiff  must  be  taken  by  plea  in  abate- 
ment, or  by  apportionment  of  damages  at  the  trial.  1  Chitty*s 
PL  (13th  Am.  ed.),  66;  Bkh  ads.  Penfieldy  1  Wend.,  880; 
Wheelwright  v.  Depeystevy  1  Johns.,  ^471  (^486) ;  Bradish  v. 
Schencky  8  id.,  151 ;  Brotherton  t?.  Hodges^  6  id.,  108 ;  Bhxam  v. 
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Hubbardj  5  East^  407.  Under  the  code,  it  must  be  taken 
bj  demurrer  or  answer,  or  is  waived.  R.  S.,  chap.  125,  sec. 
9;  14  Wis.,  279-81;  18  id.,  629;  18  N.  T.,  822, 

BixoN,  C.  J.  It  appears  to  be  well  settled,  say  the  court 
in  Wheelwright  v.  Depeystery  1  Johns.,  486,  that  in  actions  of 
trover  or  trespass,  the  plaintift*  may  sue  separately  for  his 
aliquot  share  or  proportion  of  interest  in  a  chattel,  and  that 
the  defendant  may  give  the  joint  interest  of  the  other  part 
owners  in  evidence  in  mitigation  of  damages,  but  that  he 
cannot  avail  himself  of  the  omission  of  the  plaintiff  to  unite 
the  other  tenants  in  common  with  him  in  the  suit,  otherwise 
than  by  pleading  it  in  abatement  He  cannot  take  advan- 
tage of  it  at  the  triaL  Mr,  Chitty  (1  PL,  66)  lays  down  the 
same  rule  in  all  actions  in  form  ex  delicto^  and  says  that  the 
defendant  cannot,  as  in  actions  in  form  ex  contractUj  give  in 
evidence  the  non-joinder  as  a  ground  of  nonsuit,  on  the  plea 
of  the  general  issue,  or  demur,  or  move  in  arrest  of  judg* 
ment,  or  support  a  writ  of  error,  although  it  appear  on  the 
face  of  the  declaration  or  other  pleading  of  the  plaintiff  that 
there  is  another  party  who  ought  to  have  joined.  And  if 
one  of  several  part-owners  of  a  chattel  sue  alone  for  a  tort, 
and  the  defendant  do  not  plead  in  abatement,  the  other  part 
owners  may  afterwards  sue  alone  for  the  injury  to  their 
undivided  shares,  and  the  defenduit  cannot  plead  in  abate- 
ment of  such  action.  By  the  code  (R.  S.,  chap.  125,  sees. 
5,  8,  9),  the  objection  must  be  taken  by  demurrer  or  answer, 
and  if  not  so  taken,  it  is  waived.  It  will  be  seen  from  these 
citations  that  the  remedy  by  plea  in  abatement,  or,  as  now, 
by  demurrer  or  answer,  is  not  very  much  favored,  and  that 
that  given  by  way  of  apportionment  of  the  damages  is  con- 
sidered fully  as  efficacious,  and  quite  sufficient  to  secure  the 
defendant  in  all  his  legal  rights. 

The  only  difference  between  this  case  and  those  in  which 
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the  question  has  ordinarily  arisen  is,  that  here  the  plaintiff 
was  sole  owner  of  part  of  the  property  (stacks  of  hay)  which 
was  destroyed.  The  acts  of  trespass  were  the  same  both  to 
the  stacks  of  which  the  plaintiff  was  sole  owner  and  those 
which  he  owned  in  common  with  another.  This  fact 
appearing  in  evidence,  the  defendant  objected  to  any  testi- 
mony as  to  the  destruction  of  the  stacks  of  which  the  plaintiff 
was  but  part  owner.  The  court  overruled  the  objection,  and 
received  the  testimony,  to  which  the  defendant  excepted. 
We  see  no  error  in  the  ruling.  Had  the  defendant  answered 
that  the  plaintiff  was  but  part  owner  of  some  of  the  stacks, 
the  evidence  as  to  those  stacks  would  have  been  excluded. 
As  it  is,  he  has  lost  no  substantial  right,  and  the  judgment 
ought  not  to  be  reversed. 

The  other  objection  to  the  question  put  to  the  witness 
Loper,  whether  he  ever  saw  the  defendant  turn  his  cattle 
into  the  plaintiff^s  land,  was  not  much  urged  at  the  argu- 
ment The  plaintiff's  counsel  disclaimed  at  the  time  any 
intention  of  charging  the  defendant  with  a  willful  trespass, 
and  the  court  instructed  the  jury  that  it  was  not  a  case  in 
which  damages  for  such  a  trespass  could  be  given.  This 
seems  to  have  obviated  all  objection  to  the  form  of  the 
question,  if  any  existed,  and  to  show  that  the  jury  were  not 
misled  to  the  prejudice  of  the  defendant 

Judgment  affirmed. 
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The  Chicago  and  Noeth-Westkbn  Railway  CoicPAiinr  vs. 
Jambs  and  another. 

AauroT.    Rail&oads  :  Fowvr  0/  director  or  vie&^eiidetU  0/  railway  oowyawy 
to  sell  lands,  etc, — Evidence  qf  euehpower. 

1.  Under  the  prinoiplee  whioh  nenallj  goTem  sneh  corporations,  neither  • 

director  nor  yice-president  of  a  railwaj  company  is  empowered  to  bind  it 
by  his  acts,  such  as  appointing  agents  to  proteot  its  lands,  or  to  sell  the 
lands  or  timber. 

2.  In  an  action  where  the  defendant  claimed  rights  growing  out  of  the  ezer* 

cise  of  such  a  power  by  a  director  and  rioe-preeident  of  the  plaintiif 
company,  held,  that  the  authority  of  such  officer  must  be  shown  by  the 
same  kind  of  OTidenoe  that  would  be  required  in  the  case  of  any  other 
agent ;  as  by  resolution  of  the  board  of  director,  by  Te/bal  appointment 
made  under  their  authority,  or  by  proof  tliat  they  had  knowledge  of 
and  acquiesced  in  the  action  of  the  officer. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

Action  for  damages  for  a  conversion  by  defendants  to 
their  own  use  of  a  lot  of  pine  logs  alleged  to  have  been  cut 
on  plaintiff's  land  and  to  have  been  its  property.  The  d^ 
fense  was,  that  defendants  bought  the  logs  of  one  Weatherby, 
by  whom  the  logs  were  cut  (in  the  winter  of  1866-6)  under 
a  license  from  James  McGillan,  who  acted  as  agent  for  the 
plaintiff.  On  the  question  whether  McGtUan  had  authority 
to  grant  the  license,  the  evidence  on  the  part  of  defendants 
was  as  follows:  E.  C.  Goff:  "I  am  timber  agent  of  the 
plaintiff.  P.  H.  Smith  appointed  me.  James  McGillan  was 
before  me,  and  C.  Foote  before  him.  I  know  this  only  by 
rumor;  have  no  knowledge  that  McGillan  acted  as  timber 
agent"  P.  H.  Smith :  "I  reside  in  Chicago,  and  am  vice- 
president  an4  one  of  the  directors  of  the  plaintiff  company, 
and  have  been  since  1859."  Question :  "  Was  James  Mc- 
Gillan ever  the  timber  agent  of  the  company?"  Anstoer 
(against  plaintiff's  objection):  "We  never  had  any  officer 
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known  as  timber  agent.    We  have  had  an  agent  to  look 
after  the  land  of  the  company,  and  to  prevent  trespasses. 
Mr.  Qoff  is  such  agent  now ;  Mr.  James  McGillan  preceded 
Goff,  and  Mr.  Foote  preceded  McGillan.    Foote  acted  about 
two  years ;   McGillan  about  the  same.     McGillan  ceased  to 
act  in  the  winter  of  1866.    He  had  nothing  to  do  except 
during  the  winter ;  was  employed  by  the  day.    He  acted  by 
my  appointment'*    The  licenses  from  McGillan  to  Weath- 
erby  were  then  put  in  evidence.    Weatherby,  testified  that 
for  a  year  or  two  before  taking  these  licenses  he  had  imder- 
stood  that  McGillan  was  plaintiff's  agent;   did  not  know  of 
his  selling  timber ;  did  not  know,  of  his  own  knowledge,  of 
Poote's  doing  so.     Mr.  Fitzgerald  testified  that  he  bought 
logs  on  plaintiff's  land  from  Foote  in  1862,  and  took  it  off 
in  the  winter  of  1863 ;  and'afterwards  the  plaintiff  recovered 
a  judgment  against  him  for  the  amount,  the  complaint  being 
for  stumpage  sold  by  plaintiff  to  him.     The  judgment  roll 
in  said  action  was  put  in  evidence,  and  the  complaint  therein 
was  verified  by  one  Strong  as  assistant  superintendent  of  the 
plaintiff  company.      N.  Leavitt  testified  that  he  bought 
stumpage  on  plaintiff's  land  from  McGillan  in  the  winter  of 
1864,  and  had  never  heard  anything  about  it  from  the  com- 
pany. A  written  direction  (to  McGillan  ?)  to  sell  to  one  Hunter 
stumpage  on  a  specified  tract  of  plaintiff's  land,  if  not  already 
sold,  which  direction  was  entered  in  Hunter's  memoran- 
dum book,  and  was  signed  by  P.  H.  Smith,  was  also  read 
in  evidence,  and  Hunter  testified :  ""WTien  I  went  to  Smith 
I  asked  him  who  waa  agent  for  plaintiff's  land;   he  said, 
McGillan ;  I  told  him  I  wanted  to  buy ;   he  said  Weed  was 
bargaining  for  them,  and  if  any  was  left,  I  could  buy  of  Mc- 
Gillan."   Another  witness :   "In  1864, 1  bought  timber  on 
plaintiff's  land  from  McGillan ;   paid  him  for  it,  and  cut  it 
that  year.    P.  H.  Smith  referred  me  to  McGillan ;   said  I 
could  get  the  land  I  wanted,  he  presumed,  if  it  was  not 
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ftlreadj  taken/'  Another:  "In  1866-6,  I  purchased  tim- 
ber  of  McGillan  on  lands  of  plaintiff,  and  paid  him 
therefor.  I  heard  he  was  agent  and  went  to  see  him ;  no- 
body called  on  me  a  second  time  for  pay.  I  bought  more  than 
once."  Another:  "In  1862, 1  purchased  timber  on  plain- 
tiff's land  of  C.  D.  Foote,  and  paid  him  for  it;  took  it  off  in 
1862  and  1863 ;  never  heard  any  complaint  about  it  I  got 
E.  Campbell  to  see  P.  H.  Smith  for  me  at  Chicago ;  he  did 
80,  and  Smith  wrote  me,  and  Foote  has  our  letters."  All 
this  evidence  was  received  against  plaintiff's  objections. 
For  the  plaintiff;  P.  H.  Smith  testified :  "  C.  D.  Foote  acted 
under  my  direction ;  he  was  authorized  to  protect  plaintiff's 
lands  from  trespasses.  He  had  no  authority  to  sell  land  or 
stumpage,  except  when  there  was  application  to  us  for  pur- 
chases in  particular  cases.  He  Was  employed  to  go  on  lands 
to  see  if  any  trespasses  had  been  committed,  and  warn  peo- 
ple off  I  never  knew  of  his  making  any  sales,  except  in 
three  or  four  cases,  and  then  he  had  special  permission. 
Employed  McGillan  simply  to  protect  lands  against  tres- 
passes, and  no  sales  permitted  except  in  particular  author- 
ized cases.  I  had  no  knowledge  McGillan  was  making  sales, 
except  as  authorized  in  special  cases,  and  as  soon  as  I  knew 
of  it,  I  discharged  him.  I  remember  of  one  or  two  more 
coming  to  me  about  buying  land.  I  presume  I  referred 
them  to  McGillan  for  the  purpose  of  having  him  advise  me 
as  to  condition  of  land,  its  value,  etc.,  that  sale  might  be 
authorized  if  thought  best;  never  authorized  the  sale  to 
Weatiierby."  C.  D.  Foote :  "P.  H.  Smith  employed  me; 
I  was  not  authorized  generally  to  sell  stumpage ;  think  I  did 
in  three  cases ;  in  each  case  Smith  instructed  me  to  sell." 

The  court  gave  the  jury  the  instruction  recited  in  the  first 
sentence  of  the  opinion.  Verdict  for  the  defendants ;  new 
trial  denied;  and  plaintiff  appealed  from  a  judgment  on  the 
verdict 
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Grobe  Bouek^  for  appellant,  contended,  among  other  things, 
that  the  acts  of  a  director  or  other  officer  of  the  plaintiff 
company  will  not  bind  it,  unless  within  the  scope  of  his 
ordinary  powers  or  some  special  agency.  Soper  r.  Buffalo 
^.  R.  B.  Co.^  19  Barb.,  810;  National  Bank  v.  Nortony  1 
Hill,  672 ;  L.  ^^  F.  Ins.  Co.  v.  Mechanic  F.  Ini.  Co.  of  N.  F., 

7  Wend.,  81;  Stephenson  v.  N.  Y.  ^  K  BaUroady  2  Duer, 
841;  Hoyt  v.  Thompson,  6  K  T.,  820;  SaUowell  ^,  Bank 
V.  Hamlin^  14  Mass.,  178;  Hartford  Bank  v.  Barry ^  17  id., 
95. 

E.  P.  Finchy  for  respondents,  cited  in  support  of  the 
instructions  ^ven,  Warren  v.  Ocean  Ins.  Cb.,  4  Shep.,  489; 

8  Met,  282;  9  Porter,  210:  8  Gratt,  216;  84  K  H.,  278.] 

Dixon,  C.  J.  The  court  instructed  the  jury, "  that  if  P.  H. 
Smith  is  a  director  or  vice-president  of  the  company,  and, 
in  point  of  fact,  in  the  actual  charge  of  the  lands  of  the  com- 
pany, appointing  agents  to  protect-  them  from  trespasses,  or 
to  sell  the  lands  or  timber,  as  they  shall  be  advised,  and  the 
jury  in  the  absence  of  testimony,  may  presume  that  Smith 
had  authority  to  the  extent  to  which  he  assumed  to  act'* 
The  language  of  the  instruction  is  somewhat  inaccurate  and 
ambiguous,  and  there  are  doubtless  some  mistakes  either 
with  the  writer  or  printer.  The  words  "  and  the  jury,'*  at 
the  beginning  of  the  last  clause,  probably  should  read  "  then 
the  jury."  But  with  this  correction,  the  ideas  of  the  judge 
are  not  very  clearly  expressed.  As  we  understand  the 
instruction,  however,  it  was  in  substance,  either  that  Mr. 
Smith,  as  director  or  vice-president  of  the  company,  had 
power,  ex  officiOy  to  take  charge  of  the  lands,  and  to  appoint 
agents  to  protect  them  from  trespasses,  or  to  sell  them  or  the 
timber,  as  they  might  be  advised ;  or  else,  that  being  such 
director  or  vice-president,  without  such  power  ex  qffieiOy  yet 
if  he  assumed  to  have  it  and  did  take  actual  charge  of  the 
Vol.  XXn.— 14. 
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lands  and  appoint  agents  to  protect  them  from  trespasses^  or 
to  sell  them  or  the  timber,  the  jury  might  presume,  in  the 
absence  of  testimony,  that  he  had  authority  to  the  extent  to 
which  he  thus  assumed  to  act.  Neither  proposition  is  in 
point  of  law  correct  We  are  not  informed  as  to  what  the 
peculiar  powers  or  duties  of  a  director  or  vice-president  of 
this  company  may  be,  by  its  charter,  nor  do  we  care  to  exam- 
ine. It  is  enough  that  no  such  extraordinary  powers  are 
claimed  or  shown  to  have  been  conferred  by  the  charter. 
We  assume  that  a  director  possesses  the  powers  usually  given 
in  such  cases;  and  that  he  is  authorized  to  act  as  a  member 
of  the  board  in  all  matters  touching  the  business  concerns 
of  the  corporation  and  the  management  of  its  affairs;  but 
that,  when  not  acting  as  a  member  of  the  board,  he  has  no 
authority  to  represent  the  corporation,  or  to  bind  it  by  his 
acts,  unless  authorized  by  some  proper  action  of  the  board, 
in  which  case  he  acts  precisely  like  any  other  agent  of  the 
corporation,  and  upon  the  same  authority.  And  so,  too,  of 
the  vice-president  We  consider  that  his  duty,  in  addition 
ix>  that  imposed  upon  him  as  a  director,  is  to  preside  at  meet- 
ings of  the  board  in  the  absence  of  the  president  These 
principles  with  regard  to  the  general  powers  and  duties  of 
such  officers,  are  elementary.  In  Walworth  County  Bank  v. 
Farmers*  Loan  and  Trust  Company y  14  Wis.,  825,  it  was  held 
by  this  court  that  the  president  of  a  railroad  company  had 
no  power,  by  virtue  of  his  office  merely,  to  make  a  sale  of 
the  property  of  the  company ;  and  his  is  certainly  an  office 
of  more  dignity  and  importance  than  that  of  a  vice-president 
or  director.  See  that  case,  and  the  authorities  there  cited, 
and  also  Angell  and  Ames  on  Corporations,  §§  299  to  802, 
inclusive. 

As  to  the  other  proposition,  its  incorrectness  is  manifest 
from  what  has  already  been  said.  K  Mr.  Smith  had  no  ex 
officio  power,  then  his  authority  as  agent  must  be  shown  by 
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some  competent  testimony,  the  same  as  that  of  any  other 
agent ;  and  it  cannot,  in  the  absence  of  testimony,  be  pre- 
sumed from  the  mere  fact  that  he  assumed  to  act  as  agent. 
Such  authority  may  be  shown  in  various  ways :  as  by  reso- 
lution of  the  board  of  directors ;  or  by  verbal  appointment 
under  their  authority,  or  with  their  approbation;  or  by 
proof  that  Mr.  Smith  took  actual  charge  of  the  lands,  and 
did  appoint  agents  to  sell  thetn,  or  the  timber,  with  the 
knowledge  of  the  directors,  who  tacitly  acquiesced  or  took 
no  action  to  prevent  it  These,  or  some  such  evidence  of 
authority,  must  be  given  before  the  company  can  be  bound. 
The  mere  facts  that  Mr.  Smith  was  director  or  vice-presi- 
dent and  did  the  acts,  are  not  sufficient  Previous  authority 
must  be  shown,  or  actual  knowledge  of  the  transactions 
must  be  brought  home  to  the  directors.  The  case  of  Bridge^ 
port  Bank  v.  New  York  ^  New  Haven  R.  JR.  Cb.,  80  Conn., 
281,  is  inapplicable,  for  the  reason  that  there  the  act  com- 
plained of  was  the  act  of  an  actual  agent  of  the  company, 
acting  within  the  scope  of  his  official  power.  The  same 
observation  may  be  made  of  several  of  the  other  cases  cited 
by  counsel  for  the  defendants.  The  rule  in  such  cases  is, 
that  corporations,  like  natural  persons,  are  bound,  and  bound 
only,  by  the  acts  and  contracts  of  their  agents  done  and  made 
within  the  scope  of  their  authority. 

As^the  judgment  must  for  these  reasons  be  reversed,  and 
a  new  trial  awarded,  it  becomes  unnecessary  for  us  to  exam- 
ine any  of  the  other  numerous  exceptions  noted  in  the  bill. 

By  the  Cb2<r^.-^udgment  reversed,  and  a  venire  de  novo 
awarded. 


Digitized  by 


Google 


200         SUPREME  COURT  OF  WISCONSIN, 


In  the  Matter  of  the  Claim  of  Groner  ts.  Hield  and  others,  Adm'rs,  etc. 


^^  ^        In  the  Matter  of  the  Claim  of  Groneb  vs.  Hield  and  others, 
^  1^8  AdminiBtrators,  etc. 


Clam$  against  Sttatet:  AjapsaUfiram  ComUy  Judg6-~Rigkt  of  Circuit  Court  to 
allow  appeal  by  heirt,  etc,,  afUr  time  ejqnrod-^B*  8.,  chap,  117,  cec.  29— 
Cht^.  101,  Met.  22,  29. 

1.  Seo.  29,  ohap.  117,  R.  8.  (which  empowen  the  circuit  eonrt,  in  certain  oir- 

cumstanoes,  to  allow  an  appeal  fk'om  **  anj  act  of  the  Judge  of  the  county 
court,*'  after  the  time  allowed  by  law  for  an  appeal  has  expired),  applies 
to  an  allowance  bj  the  countj  Judge  of  a  claim  against  an  estate,  althou^ 
the  Judge  was  not  authorised  to  hear  such  claims  until  t^ftcr  the  passage 
of  said  ohap.  117. 

2.  Where  the  petition  for  leare  to  appeal  states  a  prima  fade  case,  the  court 

should  grant  it  without  considering  counter-affidaTits  as  to  the  justice 
of  the  claim. 

8.  Under  sec.  22,  chap.  101,  R.  8.,  it  is  not  necessary,  to  authorise  an  appeal 
from  the  allowance  of  a  claim  bj  the  county  Judge,  or  commissionen 
appointed  by  him,  that  the  claim  should  hare  been  '*  objected  to  "  before 
him  or  them  at  the  hearing.  It  is  enough  that  the  party,  on  taking  hit 
appeal,  objects  to  a  part  of  the  amount  allowed  equal  to  twenty  dollars. 

4.  Under  sec.  29,  chap.  101,  R.  8.,  the  administrator  is  to  be  regarded  as 
haying  <*  declined  to  appeal,"  without  any  express  demand  and  reteal, 
when  he  has  not  appealed  within  the  time  allowed  by  law ;  and  the 
circuit  court  may  thereupon  allow  an  appeal  by  the  creditors,  deriieeti 
heirs,  etc. 

APPEAL  from  the  Circuit  Court  for  Sock  County. 
Isaac  Rogers^  for  appellant 
TT,  H.  JEbbetSy  for  respondents. 

Paine,  J.  The  appellant  had  a  claim  allowed  against  the 
estate  of  William  Young,  deceased,  amounting  to  $2,887.59. 
It  was  allowed  by  the  county  judge  of  Rock  county,  before 
whom  the  claims  agidnst  said  estate  were  heard,  in  pursuance 
of  the  statute  allowing  county  judge  to  hear  claims  instead 
of  appointing  commissioners.  The  sixty  days  within  which 
an  appeal  could'have  been  regularly  taken,  were  allowed  to 
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expire  without  any  appeal  by  the  administrators.  And  then 
a  part  of  the  heirs  applied  to  the  circuit  court  for  leave  to 
take  and  prosecute  an  appeal,  alleging  that  the  claim  had  no 
foundation  in  fact,  and  that  it  had  been  allowed  in  conse- 
quence of  the  fraudulent  collusion  of  the  administrators, 
and  that  the  petitioners  did  not  acquire  a  knowledge  of  the 
&ctB  until  after  the  expiration  of  the  time  for  taking  the 
appeal.  The  application  was  made  under  section  29,  chap. 
117,  R.  S.,  which  is  as  follows:  "If  any  person  aggrieved 
by  any  act  of  the  judge  of  the  county  court,  shall,  from  any 
cause  without  default  on  his  part,  have  omitted  to  claim  or 
prosecute  his  appeal  according  to  law,  the  circuit  court,  if  it 
shall  appear  that  justice  requires  a  revision  of  the  case,  may, 
on  the  petition  of  the  party  aggrieved,  and  upon  such  terms 
as  it  shall  deem  reasonable,  allow  an  appeal  to  be  taken  and 
prosecuted  with  the  same  effect  as  if  it  had  been  done 
seasonably." 

It  seems  that  the  petitioners  gave  notice  to  the  claimant,  of 
the  application ;  and  on  the  hearing  he  appeared  and  presented 
his  own  affidavit,  denying  that  his  claim  was  fraudulent, 
and  alleging  that  it  was  a  valid,  honest  claim.  But  although 
this  affidavit  was  read,  the  circuit  judge  declined  to  consider 
it,  holding  that  he  would  not,  on  that  application,  try  the 
merits  on  affidavits.  He  made  an  order  allowing  the  appeal 
to  be  taken,  from  which  the  claimant  appealed ;  and  after- 
wards, when  the  appeal  had  been  taken  from  the  decision 
of  the  county  judge,  in  pursuance  of  the  order,  he  moved 
to  dismiss  it;  and  from  the  order  denying 'that  motion  this 
appeal  is  taken. 

The  principal  question  in  the  case  is,  whether  the  circuit 
court  had  any  power,  under  the  section  above  quoted,  to 
allow  an  appeal  fit>m  such  a  decision  of  the  county  judge. 
For  if  he  had  the  power,  there  can  be  no  doubt  that  the  peti- 
tion showed  a  sufficient  cause  for  allowing  it,  and  none 
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that  the  judge  was  right  in  declining  to  consider  the  claixo^ 
ant's  affidavit  in  regard  to  the  merits  of  his  claim.  It  is 
doabtfal  whether  he  had  any  right  to  notice  of  the  appli- 
cation) and  whether  it  was  not  designed  to  be  entirely  ex 
parte.  The  appellant's  counsel  was  of  course  compelled  to 
concede  that  according  to  the  letter  of  tiiis  section,  the 
circuit  court  had  power  to  allow  the  appeal.  But  he  claimed 
that  it  ought  not  to  be  considered  applicable  to  a  case  of  this 
kind,  for  the  reason  that  it  was  enacted  prior  to  the  time 
when  the  power  to  hear  claims  against  estates  was  given  to 
the  county  judges,  and  then  had  reference  only  to  acts  which 
they  might  do  in  the  exercise  of  their  other  statutory  pow- 
ers ;  and  he  thought  that,  although  the  legislature  had  since 
authorized  county  judges  to  act  in  the  place  of  commis- 
sioners, yet  this  ought  not  to  be  construed  as  making  their 
decisions,  when  so  acting,  subject  to  the  power  given  in  the 
section  under  consideration,  because  the  legislature  had 
omitted  to  provide  for  the  exercise  of  any  such  power  in 
respect  to  appeals  from  the  decisions  of  commissioners. 
There  is  undoubtedly  some  force  in  this  argument  It  is 
difficult  to  conceive  any  reason  why,  if  the  power  should 
exist  in  one  case,  it  should  not  in  the  other.  But  we  are 
not  satisfied  that  this  mere  negative  ground  for  inferring  a 
legislative  intent,  should  be  allowed  to  outweigh  the  affirm- 
ative grounds  for  infiBrring  the  opposite  intent  It  is  true, 
this  section  was  enacted  before  this  power  to  hear  claims  in 
all  cases  was  given  to  the  county  judges.  But  it  cannot  be 
disputed  that  general  provisions  of  this  character  would  ordi- 
narily be  applicable  to  acts  done  under  statutes  enacted  sub- 
sequently, as  well  as  to  those  done  under  previous  laws.  If 
jurisdiction  of  a  new  cause  of  action  should  be  conferred  on 
a  justice  of  the  peace,  and  no  special  provisions  made  in 
regard  to  an  appeal,  the  previous  statute  regulating  appeals 
would  be  applicltble.    So  here,  this  statute,  extending  by  its 
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terms  to  ^^  any  act  of  the  coontj  judge,"  applies  immediately 
to  acts  done  under  later  statutes  as  well  as  earlier,  tmless 
there  is  something  to  withdraw  them  from  its  application. 
Here  there  is  nothing,  except  the  fact  that  the  legislature 
has  not  provided  for  the  same  power  in  respect  to  appeals 
from  the  decisions  of  commissioners,  and  this  is  insufficient. 
The  power  is  itself  a  remedial  and  beneficial  one.  It  ought 
to  exist  in  both  cases.  And  as  the  legislature  has  brought 
one  class  of  cases  within  its  terms,  it  should  be  applied  to 
that  class,  although  they  omitted  to  make  the  same  provi* 
sion  as  to  the  other.  The  latter  &ct  may  be  accounted  for 
on  the  supposition  that  the  attention  of  the  legislature  was 
not  distinctly  called  to  the  necessity  for  such  a  provision. 

The  appellant's  counsel  relied  on  the  provisions  of  section 
Ij  chap.  24,  Laws  of  1862,  as  excluding  this  power.  That 
section  provides,  among  other  things,  that  all  tiie  provisions 
of  chap.  101  of  the  Revised  Statutes,  relating  ^^  to  appeals '' 
from  the  decisions  of  commissioners,  shall  apply  to  cases 
where  the  county  judge  performs  the  same  duties.  There 
is  nothing  in  this  that  should  have  the  effect  claimed.  It 
merely  regulates  the  time  within  which  an  appeal  must  be 
taken,  to  be  regular.  It  is  not  at  all  repugnant  to  the  exist* 
ence  of  the  additional  power  in  the  circuit  court,  to  allow  an 
appeal  under  certain  circumstances  after  the  regular  time 
has  expired. 

The  appellant  further  claimed  that  this  appeal  from  the 
county  judge,  could  not  be  sustained,  because  it  did  not 
appear  that  the  claim  was  "  objected  to  "  before  him.  This 
position  is  based  upon  section  22,  chap.  101,  R.  8.,  which 
provides  that  no  appeal  from  the  decision  of  commissioners 
shall  be  allowed,  except,  among  other  things,  ^^when  the 
commissioners  shall  allow  any  claim  in  whole  or  in  part,  and 
the  sum  allowed,  being  objected  to,  shall  amount  to  twenty 
dollars,''  etc.    It  is  assumed  that  tMs  makes  it  necessary  to 
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object  to  the  claim  before  the  commissioners  or  county  judge, 
in  order  to  sustain  an  appeal.  But  we  think  it  was  only 
designed  to  require  that  die  party  shall  object  at  the  time  of 
taking  his  appeal,  to  an  amount  equal  to  twenty  dollars.  It 
was  to  exclude  an  appeal  where  the  amount  to  be  contested 
on  the  appeal  was  less  than  twenty  dollars,  and  not  to  require 
the  party  to  have  made  his  objection  before  the  commissioners 
or  county  judge. 

Another  objection  is  based  upon  section  29.  That  ^ves 
the  creditors,  legatees,  heirs,  etc.,  the  right  to  appeal  from 
the  decision  of  the  commissioners,  when  the  executor  or 
administrator  ^^  declines  to  appeaV^  It  was  urged  that  it 
could  not  be  known  whether  the  administrators  declined  to 
appeal,  without  an  express  demand  and  refusal.  Perhaps 
this  might  be  so,  if  either  of  the  other  parties  interested  in 
the  estate  desired  to  appeal  within  the  time  limited.  Until 
that  time  had  expired,  the  mere  neglect  "to  take  an  appeal 
could  not  be  insisted  on  as  a  sufficient  declining  to  sustain 
an  appeal  by  other  parties ;  because  the  executor  or  admin- 
istrator might  still  appeal  within  the  time.  But  where  the 
latter  has  allowed  the  whole  time  to  expire  without  appeal- 
ing, if  an  heir  or  other  person  interested  can  present  a  case 
justifying  in  other  respects  the  interposition  of  the  circuit 
court  to  allow  an  appeal,  after  such  expiration,  it  certainly 
would  sufficiently  appear  that  the  executor  or  administrator 
had  declined  to  appeal,  within  the  meaning  of  the  statute. 
A  neglect  to  appeal  until  the  right  was  barred,  would  be 
declining  in  the  most  eiSectual  manner.  It  was  said  that 
this  order  of  the  circuit  court  ought  not  to  have  been  made, 
because  no  one  should  be  allowed  to  appeal  after  the  expira- 
tion of  the  time  limited,  who  had  not  a  right  to  appeal  within 
that  time.  The  latter  proposition  is  undoubtedly  correct ; 
but  the  argument  by  which  it  is  attempted  to  apply  it  to 
these  heirs  is  too  refined  and  technical  to  justify  its  adop- 
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tion  in  the  conBtraction  of  this  statate.  It  is  said  that  their 
right  to  appeal  within  the  time  was  contingent  upon  the 
declining  of  the  administrators,  and  that,  as  the  latter  were 
not  called  on  to  appeal,  and  made  no  express  refusal,  they 
did  not  decline,  and  therefore  these  heirs  are  not  persons 
who  had  a  right  to  appeal  within  the  sixty  days  limited. 
But  it  is  sufficient  for  the  purpose  of  their  application  now, 
that  they  are  persons  who  had  the  right  to  appeal  within  the 
time  contingent  upon  the  declining  of  the  administrators. 
And,  as  the  latter  have  allowed  the  whole  time  to  expire,  it 
now  sufficiently  appears  that  they  did  decline  to  appeal,  to 
sustain  the  proceeding  by  the  heirs. 

On  the  whole,  >w^e  are  of  the  opinion  that  the  circuit  court 
had  power  to  allow  an  appeal,  and  that  a  proper  case  was 
presented  for  the  exercise  of  the  power. 

By  the  Court — ^The  order  is  affirmed,  with  costs. 


In  the  Matter  of  the  Petition  of  Lovina  Touno  and  others, 
Heirs,  etc.,  vs.  Geonbb. 

Two  apptaUfor  9am$  reU^'^One  tktmuteti — 19  a  eireuit  court  order  allowing  am 
appeal  from  a  county  fudge  (jeee,  29,  cht^,  117,  B,  8,)  (^eatable  f 

1.  Where  a  partj  takes  two  appeals  to  obtain  what  oan  be  obtained  npom 
one,  if  at  all,  one  of  them  most  be  dismissed.  80  kdd  where  the  partj 
appealed  from  an  order  of  the  oircoit  ooort  aUowing  an  appeal  from  a 
decision  of  the  county  Judge,  and  also  appealed  from  a  subsequent  order 
reftising  to  dismiss  the  appeal  from  the  countj  judge. 

%  In  Meade  v.  Walker,  where  there  was  an  appeal  from  a  Judgment,  and  one 
from  an  order  refrising  toTaoate  it,  the  Judgment  was  rerersed  (20  Wis., 
61S),  and  the  appeal  from  the  order  dismissed. 

S.  Whether  an  order  of  the  circuit  court,  allowing  an  appeal  from  a  declsioa 
of  the  county  Judge,  under  sec.  29,  chap.  117,  B.  8.,  is  appealable, 
pmre. 
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APPEAL  from  the  Circuit  Court  for  Rock  County. 

This  appeal  was  taken  bj  Ghroner  from  the  order  men- 
tioned in  the  previous  case,  permitting  the  petitioners  to 
take  an  appeal  from  the  decision  of  the  county  judge,  allow- 
ing Groner^s  claim  against  the  estate  of  William  Young, 
deceased. 

Isaxic  Rogers^  for  appellant 

W.  -ff.  JEbbeiSy  for  respondents. 

Painb,  J.  The  £Eu;t8  in  regard  to  this  appeal  are  stated  in 
the  opinion  in  the  case  of  Jacob  Ghroner^  appellant,  against 
Lewis  Hield  and  others^  respondents,  {ante  p.  i200.)  If  we 
should  entertain  this  appeal,  it  would  be  necessary  to  affirm 
the  order,  for  the  reasons  given  in  that  opinion. 

It  is  doubtful  whether  this  order,  allowing  an  appeal  to  be 
taken  from  a  decision  of  the  county  judge,  was  appealable 
at  all.  But,  without  determining  that  question,  this  appeal 
will  be  dismissed  upon  the  ground  that  the  appellant  moved 
in  the  circuit  court  to  dismiss  the  appeal  frx)m  the  decision 
of  the  county  judge,  and  appealed  from  the  order  reftising 
to  dismiss  it,  thus  bringing  two  appeals  for  the  same  pur- 
pose. In  such  a  case,  the  practice  has  been  adopted,  to  dis- 
miss one  of  the  appeals.  This  was  done  in  the  case  of  Mead 
V.  Walker y  20  Wis.,  518,  where  the  party  appealed  from  a 
judgment  and  from  an  order  reftising  to  vacate  it  The 
report  of  the  case  does  not  show  that  the  appeal  from  the 
order  was  dismissed;  but  that  feict  will  appear  from  the' 
records.  And  it  was  dismissed  upon  the  ground  that  a  party 
ought  not  to  be  permitted  to  bring  two  appeals  to  obtain 
that  which  he  can  obtain,  if  at  all,  upon  one. 

By  the  OourL — The  appeal  is  dismissed,  with  costs. 
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AUomejf^'laiw :  Att  authoriiif  to  t^^poar  i»  on  action  protum$i,'^Svidoneo  of  a 

eonveriion, 

1.  Where  an  atiorney-aUlaw  appears  in  ooort  in  behalf  of  a  party  to  an 

action,  if  his  authority  to  do  so  is  denied  by  the  opposite  party,  the  bur* 
den  of  proof  is  np<m  the  party  denying. 

2.  The  fact  that  wood  belonging  to  A,  and  in  his  possession  on  a  certain  di^, 

was  two  days  afterwards  found  in  the  unexplained  possession  of  B,  in 
his  yard,  held  sufficient  to  sustain  a  finding  that  it  was  couTerted  by  B. 

APPEAL  from  the  Circuit  Court  for  Walworth  County. 

This  action  was  commenced  February  11th,  1867,  in  jus- 
tice's court,  for  the  wrongful  taking  and  conversion  by 
defendant  of  plaintiff's  wood. 

Murphy  &  Cravath,  attomeys-at-law,  appeared  foi*  the 
pMntiff,  and  Page  &  Montague  for  defendant,  and  Mr.  Cra- 
vath made  oath  that  he  was  authorized  by  plaintiff  to  com* 
mence  the  suit.  After  the  pleadings  had  been  made,  the 
cause  was  adjourned  to  Feburary  25th.  One  Stebbins  was 
examined  as  a  witness  for  the  plaintiff  The  substance  of 
his  testimony  as  to  thie  ownership  and  possession  of  the 
wood  is  stated  in  the  opinion.  It  appeared  that  plaintiff 
went  away  on  the  morning  of  the  9th  of  Febuary,  leaving 
the  witness  in  charge  of  the  wood,  with  directions  to  sell  it, 
and  that  he  had  not  returned.  On  his  cross-examination, 
the  witness  testified  (against  objection)  that  he  commenced 
this  suit,  and  that  plaintiff  did  not  authorize  him  to  com- 
mence or  prosecute  it.  On  re-direct  examination,  he  testi- 
fied that  what  he  meant  by  saying  he  commenced  the  suit 
was,  that  he  "  came  and  got  the  summons  by  direction  of 
plaintiff^s  counsel."  On  cross-examination,  he  said :  "  It 
was  about  the  11th  inst  that  I  stated  the  case  to  the  coun- 
seL    They  told  me  to  go  and  get  the  summons.'^     Question : 
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"How  did  Murphy  &  Cravatli  know  anytliing  about  this 
wood/'  Objection  overruled.  Answer :  "  I  told  them  about 
the  wood,  the  talk  I  had  with  Steele^  and  what  plaintiff 
directed  me  to  do  with  the  wood.*' 

The  justice,  on  defendant's  motion,  then  dismissed  the 
suit,  on  the  ground  that  no  authority  had  been  shown  from 
the  plaintiff  for  commencing  it  On  appeal  to  the  circuit 
court  from  the  justice's  judgment,  it  was  reversed,  and  judg* 
ment  rendered  in  plaintiff's  favor ;  from  which  the  defendant 
appealed. 

Page  ^  3I(mtaguey  for  appellant,  argued  that  on  an  appeal 
by  a  plaintiff  from  a  nonsuit,  defendant  may  rely  on  any 
fact  that  appears  in  the  case  showing  that  the  action  was 
not  maintainable.  Newcomb  v.  Clark^  1  Denio,  226 ;  4  Hill, 
276;  84  Barb.,  858.  2.  There  was  no  proof  of  a  wrongftil 
conversion  by  defendant;  no  evidence  of  any  interference, 
or  control,  or  claim  of  title  on  his  part.  2  HilUard  on  Torts, 
244-46;  19  Conn.,  819;  16  Johns.,  481.  For  aught  that 
appears,  the  wood  was  legally  in  defendant's  possession,  and 
in  such  case  a  demand  and  refusal  must  be  shown.  2  Hill- 
iard,  248.    See  also  id.,  254,  and  2  CaL,  571. 

Murphy  ^  Oravathj  for  respondent : 

1.  A  party  may  always  appear,  except  infants  and  cor- 
porations, by  attorney,  and  the  attorney  himself  may  prove 
his  authority.  K  8.,  chap.  120,  sees.  88,  44;  Bush  v. 
MiUerj  18  Barb.,  481;  Qmiff  v.  Myers,  15  Johns.,  246.  2. 
The  defendant  is  confined  to  the  ground  of  nonsuit  urged 
at  the  trial.  GelsUm  v.  Hoyiy  18  Johns.,  561 ;  Meakings  v. 
Oromwellj  5  N.  T.,  186.  It  is  discretionary  with  the  justice 
to  open  the  case  for  the  admission  of  further  evidence  (81 
How.,  456;  Cowen's  Treat,  §  1508),  and  an  objection 
must  be  taken  at  the  trial,  if  at  all,  which,  if  then  taken, 
might  be  obviated.  McDonald  v.  Christie,  42  Barb.,  86; 
Doom  V.  Eddy^  16  Wend.,  628-26;  Potter  v.  Deyo,  19  id., 
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861;  JPord  v.  Mmroe^  20  id.,  210;  Paiffc  v.  Fazackerh/y  86 
Barb.,  392;  ShottoeU  v.  MaU,  88  id.,  445-69;  Bice  v.  HoUm- 
beck,  19  id.,  664;  PeopU  v.  JR.  JR.  Cb.,  80  How.  Pr.,  121. 
8.  Sufficient  evidence  was  given  to  sustain  the  action. 
Dexier  v.  Ook,  6  Wis.,  819;  18  id.,  175;  JReynolis  v.  Shidery 
6  Cow.,  823-26;  7  Cow.,  785;  10  Mass,,  129,  note;  13 
Johna.,  141;  8  Wend.,  610;  28  id.,  461;  9  Barb.,  280-42; 
81  N.  Y.,  490-98;  4  id.,  547. 

Dixon,  C.  J.  The  authority  of  an  attomey-at-law  who 
appears  in  a  court  of  justice  in  behalf  of  a  party  to  an  action, 
is  to  be  presumed.  He  is  an  officer  of  court;  and  if  his 
authority  is  denied,  the  burden  of  showing  that  he  is  unau- 
thorized rests  upon  the  party  making  the  denial  The 
justice,  therefore,  erred  in  nonsuiting  the  plaintiff  on  this 
ground. 

Nor  do  we  think  that  the  nonsuit  can  be  upheld  on  the 
ground  that  no  evidence  had  been  ^ven  of  the  conversion 
of  the  wood  by  the  defendant  Thd  wood  being  in  the 
possession  of  the  plaintiff  on  the  9th  of  February,  was  found 
in  the  unexplained  possession  of  the  defendant  in  his  yard 
two  days  afterwards.  This  was  sufficient  evidence  of  a  con- 
version, or  that  the  wood  was  taken  and  removed  by  the 
defendant,  provided  the  court  or  a  jury  had  so  found. 

By  the  Ciwrt— The  judgment  of  the  circuit  court,  revers- 
ing the  judgment  of  the  justice,  is  affirmed* 
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Mavdaxus,  to  compel  Uvy  of  tmx  top^  judgw^ttU  ogam$t  town, 

1.  The  law  under  which  bonds  of  a  town  were  iMued,  made  it  the  dnty  of 

the  (own  authorities  to  assess  and  collect  a  t4x  to  pay  the  coupons. 
Held,  that  if  that  was  an  objection  to  a  holder's  right  to  a  Judgment  at 
law  upon  the  coupons,  still  it  could  not  be  urged,  after  such  judgment 
recoTered,  against  the  issue  of  a  mandamtu  to  compel  the  clerk  to  lejj  a 
tax  to  pay  it  (under  sec*.  77,  78,  chap.  16,  R.  8.) 

2.  Mandamus  will  lie  against  a  town  officer,  although  the  papers  laying  a 

foundation  for  the  application  were  serred  upon  his  predecessor. 

APPEAL  from  the  Circuit  Court  for  Bock  County. 

BushneU  recovered  a  judgment  against  the  town  of  Beloit, 
in  said  court,  for  $162.78  damages,  on  coupons  attached  to 
bonds  issued  by  said  town  under  chap.  12,  Pr.  k  L.  Laws  of 
1853;  and  the  judgment  was  affirmed  by  this  court.  10 
Wis.,  195.  A  certified  copy  of  the  judgment,  with  the  affi- 
davit required  by  sec.  78,  chap.  16,  R  S.,  was  filed  with  one 
Morse,  clerk  of  said  town,  prior  to  the  time  of  levying  and 
assessing  the  taxes  of  the  town  for  1866,  together  with  a 
demand  on  sidd  clerk  that  he  should  assess  the  amount  of 
the  judgment,  etc.,  on  the  taxable  property  of  the  town, 
according  to  the  provisions  of  that  section ;  but  he  neglected 
so  to  do.  BushneU  then  applied  for  a  rule  on  the  clerk  to 
show  cause  why  he  should  not  proceed  to  levy  such  tax ; 
and  the  papers  on  which  the  motion  was  founded  show  not 
only  the  above  facts,  but  also  that  since  said  judgment  was 
rendered  there  had  been  but  one  supervisor  of  said  town  in 
office  (21  Wis.,  280);  that  Egbert  Gates  had  become  clerk 
of  said  town;  and  that  no  part  of  the  judgment  had  been 
assessed,  etc.  Oates  moved  to  discharge  the  rule,  on  the 
grounds,  1.  That  no  reason  was  shown  why  the  relator  did 
not  avail  himself  of  the  remedies  provided  in  said  chap.  12, 
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Pr.  &  L.  Laws  of  1868.  2.  That  there  was  no  proof  of  any 
demand  upon  him  (stdd  Oates)  to  perform  the  act  sought  to 
be  enforced. — The  court  made  an  order  discharging  the  rule; 
and  the  relator  appealed. 

Section  8,  chap.  12,  Pr.  &  L.  Laws  of  1868,  is  as  follows : 
"  The  board  of  supervisors  of  the  town  of  Beloit,  whenever 
the  same  shall  become  necessary,  shall  annually  levy  a  tax 
upon  the  taxable  property  of  said  town,  sufficient  to  pay  the 
interest  upon  such  bonds,  after  deducting  the  dividends  due 
to  such  town  on  said  shares  of  stock." 

MaJLU  H.  Carpenter  for  relator : 

1.  It  was  the  duty  of  the  clerk,  after  the  transcript  of 
judgment  and  the  affidavit  were  filed,  to  assess  the  tax.  R. 
8.,  chap.  15,  sees.  77, 78.  2.  He  having  neglected  or  refused 
to  perform  this  duty,  the  party  interested  is  entitled  to  a 
mandamus.  School  Dist.  v.  School  DisL^  8  Wis.,  888 ;  State  v. 
Smithy  11  id.,  65 ;  State  v.  Wilson^  17  id.,  687.  8.  It  is  no 
objection,  that  the  present  incumbent  of  the  office  is  not  the 
one  on  whom  the  demand  was  made.  Soutter  v.  Madison^  15 
Wis.,  87;  People  v.  OoUins,  19  Wend.,  56,  68;  Graham  v. 
Maddoxy  6  Am.  Law  Reg.,  626.  4.  The  right  of  the  relator 
to  his  judgment  is  settled.  Bushnell  v.  Beloit^  10  Wis., 
195.  The  judgment  being  rendered,  the  statute  determines 
the  manner  of  its  enforcement ;  and  it  is  too  late  to  urge 
that  he  was  not  entitled  to  the  judgment.  Besides,  this  court 
has  decided  that  on  th^  state  of  facts  shown  here,  there  is  no 
remedy  against  the  board.  State  ex  reL  Carpenter  v.  Beloii^ 
21  Wis.,  280.  6.  The  bondholder  may  pursue  either  of 
three  courses  to  recover  his  interest :  (1).  Mdndamics  to  com- 
pel taxation  under  the  act,  without  judgment  Comm.  v. 
AUtghany  Co.,  82  Pa.  St,  218;  Comm.  v.  Pittsburgh,  84  id., 
496.  (2).  Judgment  on  the  coupons,  used  as  evidence  of 
non-payment  of  interest,  and  mandamxis  to  compel  taxation 
tmder  the  act    Sautter  v.  Madison^  15  Wis.,  87 ;  Saoemeyer 
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V.  Mineral  Point  and  Ward  v.  Sheboygan  Cb.,  not  reported. 
(3).  Judgment  at  law^  enforced  by  execution  or  otherwise  as 
the  law  may  regulate  the  enforcement  of  judgments,  without 
regard  to  the  cause  of  action  on  which  it  was  rendered* 
These  are  cumulative  remedies,  and  he  may  pursue  either. 
Anderson  v.  Hooksy  9  Ala.,  704. 

A.  A.  Jackson  and  Palmer  ^  Hooker ^  for  respondent,  con* 
tended  that  no  demand  was  shown  upon  the  respondent  to 
perform  the  act  sought  to  be  enforced,  nor  had  he  had  any 
opportunity  to  do  so  since  entering  upon  his  office,  no  levy 
and  assessment  having  been  made  in  that  time ;  and  it  must 
be  presumed  that  he  will  perform  his  duty  at  the  proper 
time.  2  Johns.  Cases  (2d  ed.),  217-18,  note;  Crary's  N. 
Y.  Practice,  274,  and  cases  there  cited.  2.  A  wmkdamus 
will  not  be  granted  when  another  remedy  may  be  obtained 
by  action,  or  is  clearly  provided  by  law.  People  v.  Wood^ 
85  Barb.,  658;  22  How.  Pr.,286;  13  Abb.,  874;  6  Hill, 
248;  5  id.,  616-27;  2  id.,  45,  869;  2.Cow.,  444;  11  K  Y., 
563-73 ;  1  Wend.,  218.  In  this  case  an  effective  remedy  is 
clearly  provided  by  sec.  3,  chap.  12,  Pr.  &  L.  Laws  of  1858. 
\Mr.  Jackson  also  argued  that  if  it  was  the  duty  of  Morse, 
the  town  clerk  in  1866,  to  assess  the  amount  of  the  judgment 
on  the  taxable  property  of  the  town  and  put  it  in  the  tax  roll 
for  that  year,  and  he  had  neglected  or  refused  to  do  so,  then 
the  relator  had  his  remedy  by  action  against  said  Morse, 
citing  People  v.  Supervisors^  11  N.  Y.,  663 ;  People  v.  Law^ 
rencej  6  Hill,  244;  JEx  parte  Lynch,  2  id.,  45;  People  v. 
Brooklyn,  1  Wend.,  818;  Payee  v.  Bussell,  2  Cow.,  444; 
People  V.  Mayor,  etc.,  25  Wend.,  680-84.]  8.  The  act  which 
authorized  the  issue  of  the  bonds  having  provided  a  special 
remedy  for  the  collection  of  the  principal  and  interest,  that 
remedy  is  exclusive.  It  is  a  part  of  the  contract,  and  is  bind- 
ing upon  both  parties.  Van  Hoffman  v.  The  City  of  Quiney^ 
4  Wallace,  585.     Sections  77  and  78,  chap.  15,  B.  S.,  are 
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chap.  80,  Gteneral  Laws  of  1857.  They  were  no  part  of  the 
law  when  the  bonds  were  issued.  Counsel  cited  further  the 
eases  of  Garpenter  v.  BeloU  and  Morgan  v.  Bdoit^  in  the  cir- 
cuit court  of  the  U.  S.  for  the  district  of  Wisconsin  (unre- 
ported), in  which  (they  stated)  that  court  denied  applications 
precisely  similar  to  this,  upon  the  ground  that  the  relator  was 
bound  to  resort  to  the  remedy  provided  by  said  sec.  8,  chap. 
12,  Pr.  Laws  of  1858.  When  a  statute  creates  a  right, 
and  provides  the  means  of  protecting  or  enforcing  it,  the 
party  is  confined  to  that  remedy.  Dudley  v.  MayheWy  8  N. 
Y.,  9 ;  Smith  v.  Lockwoody  18  Barb.,  209;  City  of  Boston  v. 
Shawy  1  Met,  180-88;  Sedgw.  on  Stat  &  Con.  Law,  94. 
Bee  also  Knox  Oo.  v.  AspinvxHly  24  How.  (U.  8.),  876 ;  People 
V.  Meady  24  K  T.,  114;  People  v.  Supervisors  Columbia  Co., 
10  Wend.,  868 ;  Supervisors  v.  United  StateSy  4  Wallace,  486. 

Painb,  J.  The  mandamus  should  have  been  granted  by 
the  circuit  court  The  case  presented  was  clearly  within 
the  provisions  of  sections  77  and  78,  chap.  15  of  the  Revised 
Statutes,  which  make  it  the  specific  duty  of  the  clerk  to 
assess  upon  the  taxable  property  of  the  town  a  tax  sufficient 
to  pay  the  judgment 

It  is  said  that  the  relator  had  another  remedy.  But  it 
appears  that  the  other  remedy  suggested  would  have  been 
substantially  the  same  one  he  now  seeks,  that  is,  a  mandamus 
to  compel  the  assessment  and  collection  of  a  tax  to  pay  the 
amount  due  him.  The  law  under  which  the  bonds  were 
issued,  upon  the  coupons  of  which  the  judgment  was  recov- 
ered, required  the  assessment  of  a  tax  to  pay  the  interest 
Undoubtedly  the  owner  might  have  compelled  such  assess- 
ment without  recovering  a  judgment  If  that  right  furn- 
ished any  reason  why  he  should  not  be  entitled  to  an  action 
against  tiie  town,  and  to  recover  a  judgment  on  the  coupons, 
that  reason  should  have  been  urged  when  such  an  action 
Vol.  XXTT.— 15. 
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was  brought.  Not  having  been  urged,  or,  if  urged,  having 
been  overruled,  and  a  judgment  having  been  rendered,  and 
sustained  by  this  court,  it  cannot,  whether  right  or  wrong, 
now  be  reviewed  in  this  proceeding,  but  must  be  taken  to  be 
a  good  and  valid  judgment  for  all  purposes.  If  so,  the  law 
is  as  explicit  in  requiring  a  tax  to  be  assessed  to  pay  the  judg- 
ment, as  it  was  in  requiring  one  to  pay  the  coupons.  And 
if  the  proper  officers  refuse  to  assess  it,  it  is  difficult  to  see 
upon  what  principle  the  appropriate  remedy  could  be  denied. 
The  objection,  so  far  as  it  had  any  force,  went  to  the  party's 
right  to  recover  judgment  at  all.  But  after  a  judgment  has 
been  recovered,  it  is  too  late  to  urge  it,  whatever  effect  it 
might  otherwise  have  been  entitled  to.  The  reason  of  it  no 
longer  exists.  The  coupons  have  been  merged  in  the  judg- 
ment.  And  if  any  tax  at  all  is  assessed,  it  must  now  be 
assessed  to  pay  the  judgment,  and  not  to  pay  the  coupons. 
And  to  sustain  this  objection  now  would  be  to  deny  the 
remedy  altogether. 

It  seems  the  papers  laying  the  foundation  for  this  appli- 
cation were  served  on  the  predecessor  in  office  of  the  respond- 
ent It  may  be  that  in  such  cases,  in  proceedings  to  charge 
a  party  personally  with  contempt,  some  notice  or  request 
should  be  first  served  upon  him,  and  that  he  ought  not  to  be 
so  charged  upon  the  strength  of  proceedings  taken  against  his 
predecessor,  of  which  he  may  in  fact  have  had  no  knowledge. 
But  so  far  as  the  advancement  of  the  principal  remedy  is 
concerned,  it  is  to  be  regarded  as  a  proceeding  against  the 
officer,  and  not  against  the  individual;  and  when  proper 
papers  have  been  once  served  upon  the  officer,  any  proceed- 
ing which  they  warrant  may  be  taken  against  his  successor, 
without  comm€incing  de  novo.  This  rule  is  essential  to  the 
due  administration  of  justice,  which  might  otherwise  be 
baffled  by  the  regular  changes  in  office,  ox  defeated  by  resig- 
nations made  for  the  very  purpose  of  destroying  proceedings 
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already  commenoed.  Sautter  v.  Madmn^  15  Wis.,  87;  GVa- 
Aom  et  al.  v.  The  City  of  MaysmUe  et  oLy  6  Am.  Law  Beg., 
62&-27.  We  can  see  no  reason  why  ,the  writ  should  not 
have  been  granted. « 

Sy  the  OntrL — The  order  dischar^g  the  rule  tp  show 
eaose  is  reversed,  with  costs,  and  the  cause  remanded. 


ElGKWATS: 


KiBBBB  vs.  Kbllis  and  another. 


Sffeet  of  dama(fe$  aeeepttd  after  dtfteHve  pro€i$dmffi  to  ett4iblish 

kiffkwaf,^»Ilrror:9p§ei/iemttruetiotu,  ^ 


L  Where  defeotiTe  prooeedingf  are  resorted  to  for  the  purpose  of  laying  out 
a .  highway,  and  the  land  owner  aecepts  the  damages  awarded,  he.  is 
estopped  f^om  contesting  the  Talidity  of  the  highway,  and  the  act  may 
be  regarded  as  a  dedication. 

2.  A  party  who  desires  a  specific  instruction  on  a  particular  point,  must 
draw  it,  and  ask  the  court  to  glTo  it ;  and  a  mere  general  objection  that 
the  court  ''refiised  to  charge  more  particularly"  on  the  subject,  pre- 
sents no  question  for  rcTlew. 

APPEAL  from  the  Circuit  Court  for  Kenosha  County. 

Trespass  quare  elausum :  answer,  highway.  The  case  is 
stated  in  the  opinion,  except  that  certain  instructions  alluded 
to  are  not  recited.  They  were  as  follows :  1.  "  Defendants 
*  *  claim  that  the  fence  was  within  the  limits  of  a  pub- 
lic highway ;  t^at  it  was  placed  there  by  the  plaintiff  with- 
out authority  of  law ;  that  it  was  in  fact  a  public  nuisance ; 
and  that  they  removed  it  in  obedience  to  the  mandate  of 
the  proper  officer  of  the  town,  whose  duty  it  was  to  see  that 
the  obsta*uction  was  removed.  If  this  theory  of  the  case 
is  correct,  then  the  defendants  are  not  liable  for  the  act 
complained  o£"    2.  ^^  The  plaintiff  asks  me  to  instruct  you 
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that  although  the  road  had  been  dedicated  by  the  owner  of 
the  land,  yet  he  waa  entitled  to  the  prdiminary  notice  of 
thirty  days,  and  to  the  benefit  of  the  restriction  that  he 
should  not  be  required  to  open  the  roiyl  between  April  1st 
and  Nov.  1st,  prescribed  by  law.  *I  cannot  give  you  this 
instruction.  I  have  already  said  that  to  make  the  dedica- 
tion perfect  there  must  be  an  acceptance  and  user  by  the 
public ;  and  after  such  user  had  commenced,  the  plaintiff 
had  no  more  right  to  obstruct  the  road  than  any  other  citi- 
zen ;  and  if  he  did  so,  such  obstruction  would  be  a  public 
nuisance,  which  it  would  be  the  right  of  any  citizen  (if  he 
could  do  so  without  committing  a  breach  of  the  peace),  and 
the  duty  of  the  proper  officer,  to  remove."  8.  "  No  partic- 
ular form  is  necessary  to  be  observed  to  create  a  valid  dedi- 
cation of  land  to  public  use  as  a  highway.  Jt  is  sufficient 
if  it  appear  that  the  person  who  is  claimed  to  have  made 
the  dedication,  assented  and  intended  that  the  public  should 
take  and  use  the  land  as  a  public  highway,  and  that  it  was 
received  and  used  as  a  public  highway  with  a  knowledge  of 
the  attending  circumstances." 

Judgment  for  the  defendants;  new  trial  denied;  and 
judgment  on  the  verdict;  from  which  the  plaintiff  appealed. 

0.  S.  ^  F.  H.  Heady  fbr  appellant: 

1.  Evidence  of  an  ineffectual  attempt  to  establish  a  statu- 
tory highway  at  the  place  of  trespass,  is  inadmissible  to 
show  a  dedication.  2  Wis.,  158;  9  id.,  240.  2.  A  dedica- 
tion can  be  made  only  by  the  free  and  voluntary  act  of  the 
owner,  and  an  acceptance  by  the  public.  7  Hill,  407 ;  20 
Wend.,  Ill,  and  the  cases  above  cited.  8.  If  plaintiff  is 
estopped  from  denying  anything,  it  is,  that  tiiere  was  a  reg* 
uiar  highway  at  the  place  in  question.  If  so,  by  sec.  64, 
chap.  19,  R.  8.,  he  was  entitled  to  thirty  days'  notice  to 

*The  treipMS  eomplalned  of  is  aDeged  to  haTe  oooorred  in  June. — ^Bip. 
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renew  his  fences,  and  could  not  be  required  to  renew  them 
between  April  1st  and  November  Ist,  and  defendants  were 
trespassers. 

/.  W.  Webster y  for  respondents : 

If  the  owner  of  land  intended  and  assented  that  the  pub- 
lic should  take  and  use  it,  and  the  public  did  so,  that  is  a 
dedication*  Grordiner  v.  Tisdak^  2  Wis.,  153;  Holdane  v. 
TmsteeSy  etc.^  28  Barb.,  108.  The  fkcts  proven  are  sufficient 
to  establish  an  estoppel  in  pais.  Oonnehan  v.  Fordy  9  Wis., 
240;  WeOand  Canal  Go.  v.  Hathaway^  8  Wend.,  480;  Dezell 
V.  OdeU,  8  Hill,  215. 

Painb,  J.  This  was  an  action  for  a  trespass  in  taking 
down  the  plaintiff's  fence.  The  defense  was,  that  the  fence 
was  across  a  public  highway,  and  that  the  defendants 
removed  it  u&der  the  direction  of  the  pathmaster  of  the 
district. 

The  defendants  did  not  attempt  to  prove  that  a  highway 
had  been  legally  laid  out  at  the  place  in  question.  But  they 
offered  evidence  tending  to  show  that  an  attempt  had  been 
made  to  lay  out  one,  at  the  time  when  the  land  was  owned 
by  Clinton,  from  whom  the  plaintiff  purchased  it,  and  that 
Clinton  had  received  the  sum  of  $282.00,  which  was 
awarded  as  damages  to  him  for  the  laying  out  of  the  road. 
In  the  same  connection,  i^roof  was  offered  tending  to  show 
that  the  negotiation  by  the  plamtiff  for  the  purchase  of  the 
land  was  pending  just  before  the  time  when  these  damages 
were  paid ;  that  it  was  agreed  between  the  plaintiff  and 
Clinton,  that  if  the  latter  received  the  amount  firom  the  town, 
it  should  be  allowed  as  so  much  towards  the  price  to  be 
paid  by  the  plaintiff,  and  that  it  was  so  allowed.  All  the 
evidence  concerning  any  of  the  steps  taken  for  laying  out 
the  road  was  objected  to,  and  the  defendants'  counsel  said 
it  was  offered  only  for  the  purpose  of  proving  a  dedication, 
and  it  was  admitted  by  the  court,  and  an  exception  taken. 
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The  court  also  instructed  the  jury,  that  if  they  found 
^^  from  the  eyidence,  that  Clinton,  being  in  possession  and 
claiming  title  to  the  premises  in  question,  assented  to  the 
establishment  of  a  public  highway  on  the  route  in  question, 
and  received  compensation  from  the  authorities  for  the  land 
taken  for  public  use,  it  is  evidence  proper  to  go  to  the  jury 
to  establish  a  dedication  of  the  land  to  public  use." 

This  instruction,  and  the  admission  of  the  evidence 
referred  to,  present  the  same  question,  which  is  the  princi- 
pal question  in  the  case.  It  is  true  that  a  dedication  is 
usually  entirely  voluntary  on  the  part  of  the  one  who  makes 
it,  and  that  no  consideration  is  received  for  it.  When, 
therefore,  defective  proceedings  are  resorted  to  for  the  pur- 
pose of  laying  out  a  highway,  and  the  owner  of  the  land 
taken  accepts  the  damages  awarded,  and  thus  estops  him- 
self from  contesting  the  validity  of  the  highway,  there  may 
be  some  doubt  whether  this  should,  strictiy  speaking,  be 
called  a  dedication.  Yet,  although  there  are  some  elements 
in  it  not  usual  in  dedications,  its  general  character  is  the 
same,  and  the  right  of  the  public  rests  in  both  cases  upon 
precisely  the  same  principle.  This  principle  is  tiiat  of  an 
estopped  in  pais.  CUy  of  Dubuque  v.  MaUmey^  9  Iowa,  466 ; 
Cmnthm  v.  Ibrdy  9  Wis.,  244.     - 

In  the  latter  case,  as  in  this,  there  was  also  a  considera- 
tion received  by  the  owner  for  the  dedication,  and  there  had 
likewise  been  proceedings  taken  by  the  town  authorities. 
Upon  the  authority  of  that  case,  there  seems  to  be  no  objec- 
tion to  the  rulings  of  the  court  below  upon  this  question, 
and  none  to  its  language  in  calling  this  a  dedication. 
Although  proceedings  are  commenced  originally  against  the 
will  of  the  owner,  yet  if  he  sees  fit,  after  they  are  com- 
menced, to  waive  all  irregularities,  and  assent  to  the  exist- 
ence of  the  road,  this  may  be  as  good  a  dedication  as  though 
he  had  done  it  (Higinally  of  his  own  motion.    The  receipt 
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of  the  consideration  shows  conclusively  that  he  does  WMve 
irregolaritiesy  and  assent  to  the  existence  of  the  road.  It  is, 
of  coarse,  not  essential  to  the  validity  of  a  dedication.  But 
in  cases  where  there  is  any  doubt  about  the  intentions  of  the 
owner,  the  receipt  by  him  of  a  consideration  for  the  road 
shows  his  acquiescence  in  it,  in  the  most  satisfactory 
manner. 

We  think,  therefore,  there  was  no  error  in  the  admission  of 
the  evidence,  and  none  in  the  instruction  referred  to.  The 
jury  would  have  been  warranted  in  finding  that  tKe  town 
had  paid  the  plaintiff's  grantor  $282  towards  the  purchase 
money  of  his  land,  as  a  consideration  for  having  this  road. 
The  court  might  have  told  them,  that  if  they  found  that  £eu^ 
the  plaintiff  was  estopped  from  denying  its  validity.  And 
even  if  it  had  not  been  strictly  accurate  to  call  this  a  dedicap 
tion,  it  could  have  made  no  difference  in  the  result,  whether 
the  court  told  them  that  upon  these  facts  they  might  find  a 
dedication,  or  that  the  plaintiff  was  estopped  from  denying 
the  existence  of  the  road. 

The  other  instructions  given  seem  manifestly  correct 

Nor  can  the  judgment  be  reversed  because  the  court 
^^  reftised  to  charge  more  particularly  as  to  what  constituted 
a  private  road."  If  counsel  desire  a  specific  instruction  on 
any  particular  point,  they  should  draw  such  instruction  and 
a^  tiie  court  to  give  it  A  mere  request  to  charge  more 
particularly  upon  some  point,  does  not  present  any  question 
for  review  here.  Especially  this  would  be  so  where,  as  in 
this  case,  the  bill  of  exceptions  does  not  purport  to  contain 
the  whole  charge ;  so  that  we  cannot  know  how  particularly 
or  how  generally  the  court  did  charge  upon  that  subject 

By  the  OourU — The  judgment  is  aflirmed,  witii  costs. 
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JONBS  VS.  WaLKBB. 
Anumdment  of  ofwiMr,  to  tet^p  uturjf:  ContUtumt  inipo9$d.'-^ApptalabU  ordvt. 

1.  Defendant  asked  leaTe  to  amend  his  answer  so  as  to  set  up  usury,  and 
22  280.  leaTe  was  granted  on  condition  of  his  paying  the  primoipal  sum  due, 

•100  119{  yi\^  XtgtX  interest ;  and  he  appealed.    Edd^  that  there  was  no  abuse  of 

discretion  in  requiring  the  payment  as  a  condition  of  the  amendment. 

2.  The  order  not  affecting,  therefore,  any  substantial  right  of  defendani| 

and  not  being  appealable  on  any  other  ground,  the  appeal  is  dismissed. 

APPEAL  ftx)m  the  Circuit  Court  for  Rock  County. 

Appeal  by  the  defendant,  Walker ^  from  an  order  pennife» 
ting  him,  on  certain  conditions^  to  amend  his  answer  so  as  to 
set  up  usury  as  a  defense  in  an  action  on  a  note  dated  Januaiy 
16, 1857.  The  amended  answer  also  alleges  the  actual  pay- 
ment of  certiun  sums  for  usurious  interest,  not  credited  on 
the  note,  nor  acknowledged  in  the  complaint,  and  demands 
tiiat  the  amount  thereof  shall  be  allowed,  and  judgment  be 
rendered  against  said  defendant.  The  conditions  imposed, 
and  other  fkcts,  are  stated  in  the  opinion. 

Todd  ^  Converse^  for  the  appellant,  contended  that  both 
by  chap.  56,  Laws  of  1856,  and  chap.  160,  Laws  of  1859,  the 
party  asking  relief  on  the  ground  of  usury  is  required  only 
to  pay  the  principalj  without  any  interest  11  Wis.,  89 ;  Lee 
V.  Peckham,  17  id.,  888;  Ztofo  v.  Northrop,  19  id.,  249. 
Usury  is  made  a  legal  defense  by  the  statute,  and  should  be 
treated  like  every  other  legal  defense.  Grrant  v.  McCaughin^ 
4  How.  Pr.  216;  Brown  v.  MUcheU,  12  id.,  408;  OoUUn  v. 
Qunier,  1  Kern.,  868;  4  Denio,  264.  8.  The  order  re- 
quires appellant  to  pay  the  unpaid  principal  and  interest 
as  a  condition  of  the  amendment,  without  giving  him  any 
right  to  prove  payment  of  $218.29,  or  have  the  same  allowed. 
Here  is  a  marked  distinction  between  this  case  and  Dole  v. 
Northrop. 
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12.  H.  MUUy  for  respondent,  to  the  point  that  the  order 
was  not  appealable,  cited  Rowley  v.  Van  Benikayseny  16 
Wend.,  869;  SL  John  v.  West,  4  How.  Pr.,  829;  Burhans  v. 
HbbitSy  7  id.,  78;  Tollman  v.  Hinman,  10  id.,  90;  Lnyrd  v. 
Vandmburghy  15  id.,  866;  Union  Bank  v.  Molt,  19  id.,  271 ; 
Foshay  v.  Drost,  4  Boew.,  664;  Gale  v.  Vernon^  4  Siuidf.^ 
709;  Jacobs  v.  MarshcUl,  6  Duer,  689;  Fort  v.  Bard^  1  N. 
Y.,  48 ;  Brigffs  v.  Vandenburghy  22  id.,  467 ;  Gruger  v.  Doug* 
lassy  8  Barb.,  81;  How.  N.  T.  Code,  587;  2  TiL  and  Sh. 
Pr.,  978.  2.  To  the  point  that  the  conditions  were  properly 
imposed,  he  cited  Newman  v.  Kershaw^  10  Wi9.,  8S3 ;  Matte- 
son  V.  Curtisy  14  id.,  486;  Dole  v.  Northrop^  19  id.,  249;  I^ 
«•  Lavejoy,  20  id.,  408;  1  Btorj's  Eq.  Jar.,  pp.  77  et  seq., 
888-4. 

Painb,  J.  This  was  an  action  on  a  note  signed  by  Love, 
Otis  k  Co.,  and  by  the  defendant  The  latter  served  an 
answer,  setting  up  that  he  was  an  accommodation  maker, 
having  signed  as  surety  merely  for  Love,  Otis  &  Co.,  and 
that  he  had  been  discharged  by  an  extension  of  the  time  to 
the  principal  debtors.  While  the  action  was  thus  pending, 
he  applied  for  leave  to  amend  his  answer  so  as  to  set  up  the 
defense  of  usury.  The  court  granted  leave,  but  upon  the 
terms  that  the  defendant  should  pay  into  the  court  the  unpaid 
principal  of  the  note,  with  interest  at  seven  per  cent  The 
defendant  appealed  from  the  whole  order,  though  he  desires 
a  reversal  only  of  that  part  imposing  terms. 

It  is  objected  by  the  respondent  that  the  order  is  not 
appealable ;  and  in  answer  the  appellant  cites  Dole  v.  Nor* 
Ihropy  19  Wis.,  248.  In  that  case  an  order  allowing  an 
amendment  so  as  to  set  up  usury  was  held  to  be  appealable^ 
though  the  grounds  upon  which  it  is  so  hdd  are  not  stated* 
It  is  a  familiar  doctrine,  that  where  a  party  is  not  entitled 
to  amend  of  course,  but  is  obliged  to  ask  leave  of  the  court. 
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the  application  for  Buch  leave  is  addressed  to  the  discretion 
of  the  court  It  is  also  familiar,  that  orders  resting  in  the 
discretion  of  the  court  below  to  make  or  refuse,  are  not 
reidewable  by  appeal.  But  it  is  fiirther  held  that  when,  in 
such  cases,  the  court  abuses  its  discretion,  its  action  will  be 
reviewed.  And  this  is  not  inconsistent  with  the  former 
proposition ;  because,  when  the  court  abuses  its  discretion, 
it  goes  beyond  any  discretionary  powers  that  were  entrusted 
to  it,  and  it  cannot  be  said  that  the  order  was  within  its 
discretion.    Sheldon  v.  AdamSy  27  How.  Pr.,  188. 

It  has  also  been  held  that  orders  allowing  new  defenses 
to  be  set  up,  are  t^pealable  by  the  party  against  whom  they 
are  made,  upon  the  ground  that  they  affect  a  substantial 
right,  and  involve  the  merits,  etc.  Harrington  v.  Slade,  22 
Barb.,  164 :  St.  John  et  al.  v.  Oroel  et  cd.,  10  How.  Pr.,  257. 

But  in  this  case  the  party  appeals  from  an  order  in  his  own 
favor.  So  far  as  he  is  concerned,  the  order  must  be  consid- 
ered as  a  discretionary  order.  He  had  allowed  his  time  for 
answering  to  expire,  and  had  served  an  answer  not  contain- 
ing the  defense  of  usury.  He  had  no  longer  any  legal  right 
to  set  up  that  defense.  If  he  obtained  it  at  all,  it  could  only 
be  by  applying  to  the  court,  which  in  its  discretion  might 
grant  him  leave  in  furtherance  of  justice.  There  would 
seem  to  be,  therefore,  no  ground  £3r  sustaining  an  appeal  by 
the  party  so  applying,  except  that  the  court  had  abused  its 
discretion  in  refusing  the  order  or  in  imposing  terms.  Cei^ 
tainly  he  ought  not  to  be  allowed  to  i^peal  from  that  part 
of  the  order  which  was  in  his  own  favor  and  granted  the  very 
right  which  he  asked. 

If,  therefore,  the  order  in  this  case  was  an  Abuse  of  discre- 
tion, we  thiuk  the  appeal  should  be  sustained,  and  the  order 
reversed.  But  if  it  was  not  an  abuse  of  discretion,  then, 
instead  of  affirming  the  order,  the  appeal  should  be  dismissed. 

Was  the  order  an  abuse  of  discretion  ?    It  imposed  up<Hi 
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the  party  the  dnty  of  paying  into  court  the  amount  equit- 
ably due  on  the  note,  as  a  condition  to  the  right  of  amend- 
ment This  waa  only  requiring  what  courts  of  equity  have 
always  required  as  a  condition  of  aiding  a  party  against 
usury.  It  has  long  been  settled  that  such  terms  are  just 
Therefore  it  is  difficult  to  say  that  it  is  an  abuse  of  discre- 
tion to  require  a  compliance  with  them.  In  truth  there  are 
many  cases,  and  perhaps  a  majority,  that  would  warrant  a 
refosal  to  allow  such  an  amendment  upon  any  terms.  See 
Bates  V.  VoorheeSj  7  How.  Pr.,  284,  and  the  cases  cited  in  the 
opinion.  There  are  other  cases  containing  intimations  that 
no  discrimination  should  be  made  in  respect  to  allowing  an 
amendment  setting  up  usury,  so  long  as  the  statute  maJces 
it  a  legal  defense.  I  fully  concur  with  this  view  of  the  ques- 
tion, and  with  the  remarks  of  Judge  Harris  in  Bates  v.  VoaT" 
hees.  So  long  as  the  law  makes  it  a  defense,  it  should  be 
allowed  to  be  made  upon  just  terms,  as  well  as  any  other 
defense.  But  it  has  not  been  determined  that  the  same 
terms  should  be  imposed  in  all  cases,  or  that  it  would  not  be 
just  to  require  tiie  payment  of  the  principal  and  legal  inter- 
est as  a  condition  of  amending  so  as  to  set  up  usury.  Cer- 
tainly the  case  of  Oatlin  v.  Ghmtery  1  Keman,  868,  which  is 
cited,  did  not  so  decide.  That  was  not  a  case  of  amendment, 
but  a  case  of  variance  between  the  usury  proved  and  that 
alleged.  And  the  question  was,  whether,  as  it  did  not 
appear  that  the  other  party  had  been  misled,  the  variance 
should  be  disregarded  under  the  positive  provision  of  the 
statute  to  tiiat  effect  The  court  held  that  it  should,  and 
that  as  the  statute  was  positive  and  applicable  to  all  actions, 
they  were  not  authorized  to  refiise  to  apply  it  in  that  action, 
although  it  related  to  a  defense  of  usury.  Their  general 
statement,  that  they  were  "not  warranted  in  applying  a 
different  rule  to  the  defense  of  usury  from  that  which  ihej 
would  hold  applicable  in  other  cases,"  relates  only  to  the 
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statute  there  in  question.  This  clearly  appears  from  the 
language  immediately  following.  The  court  says :  "  The 
defendant,  in  seeking  to  avail  himself  of  the  evidence  not- 
withstanding the  variance,  did  not  claim  an  indulgmce  from  the 
courtj  but  simply  asked  for  the  application  of  those  rules 
which  the  legislature  has  provided  for  all  cases  indiscrimi- 
nately," etc.  This  clearly  implies  that  in  cases  where  the 
party  does  ^^  ask  an  indulgence  from  the  court,"  and  there 
is  no  statute  controlling  its  action,  it  might  make  discrimi- 
nations dependent  on  the  nature  of  the  defense,  and  impose 
different  terms  on  letting  in  an  unconscionable  defense  from 
what  would  be  required  to  let  in  one  more  &vored  by  the 
law. 

There  can  be  no  doubt  that  a  distinction  between  such 
defenses  as  usury  and  the  statute  of  limitations,  and  other 
defenses,  has  been  firmly  established  by  the  authorities,  in 
respect  to  questions  arising  where  the  parly  asks  a  favor  of 
the  court  If  such  a  distinction  ought  not  to  exist,  the  leg- 
islature should  correct  it  But  until  the  legislature  shall 
interpose,  we  da  not  think  it  can  be  called  an  abuse  of  dis- 
cretion for  a  court  to  require  the  payment  of  the  principal 
and  legal  interest  as  a  condition  of  letting  in  the  defense  of 
usury  as  a  matter  of  favor. 

The  order  required  the  defendant  to  pay  into  court  "  the 
unpaid  principal,''  etc.  The  appellant's  counsel  assumed 
that  this  required  him  to  pay  in  all  that  appeared  to  be 
unpaid  by  the  complaint  ^ut  we  should  not  so  construe 
the  order.  On  the  contrary,  we  should  understand  it  to 
mean  that  he  should  pay  all  that  appeared  by  his  own  show- 
ing to  be  unpaid.  That  which  the  party  admits  to  be  due^ 
is  what  he  is  required  to  pay  as  a  condition  to  the  favor 
asked. 

As  we  have  come  to  the  conclusion  that  there  was  no 


Digitized  by 


Google 


SEPTEMBER  TERM,  J867.  225 

abuse  of  discretion  in  the  order,  as  before  stated,  tbe  appeal 
must  be  dismissed,  with  costs. 
By  the  CourU — Ordered  accordingly. 


Saylbs  vs.  Davis. 

Tax  DnDt :  (1.)  Rwmm  fiompt.— (2.)  Junior  tale.— (8.)  PUndmgt  hy  original 
owHor,  to  moaUdaU  tax  d§€d,  Pkaotios  :  (1.)  Ltav  to  tmtwor,  qfter  time 
a^ed, — (2.)  Wkmtmu/orannHrwgbegmitonm. — (Z.)  IfoHeetodrfemd" 
ant  of  plamt^M  ^jplieation  /or  the  relirf  tought, 

1.  CongreM  oanaot,  without  the  oonMnt  of  the  state,  impose  %  stamp  datj 

upon  tax  deeds  exeeated  under  the  laws  of  the  state. 

2.  Before  ohap.  159,  laws  of  1863,  therefore,  a  stamp  was  not  required  upon 

a  tax  deed  in  this  state. 

8.  A  Talid  sale  and  oouTeyanoe  under  a  Junior  assessment  outs  olT  aU  former 
titles  and  Uen,  inoluding  aU  prior  tax  titles. 

4.  The  words  '<  snbjeet,  howoTer,  to  aU  unpaid  taxes  and  oharges,"  in  see. 
25,  chap.  22,  laws  of  1859,  refer  only  to  the  taxes  and  charges  which 
may  haje  accrued  subsequently  to  the  sale  on  which  the  deed  is  issued. 

6.  In  an  action  under  said  chap.  22,  aTerments  in  the  answer  that  the  treas- 
urer was  negUgent  « in  not  properly  giving  notice  of  the  proposed  sale,'* 
etc.,  and  that  the  clerk  faUed  <*  to  adTcrtise  as  required  by  law,  the  time 
when  the  period  aUowed  by  law  to  redeem  *  *  would  expire,"  are  fatally 
defectiTe,  because  they  do  not  properly  speciQr  the  particular  objections 
relied  on. 

6.  An  aTerment  in  such  answer,  that  the  treasurer  omitted  '<  to  giro  notice 

*  *  of  aZI  the  lands  *  *  upon  which  taxes  were  deUnquent,"  etc.,  ten- 
ders an  immaterial  issue.  It  is  enough  that  the  proper  notice  was 
published  as  to  the  land  in  dispute. 

7.  To  authoriie  the  letting  in  of  a  party  to  defend  after  the  time  for  answer- 

ing has  expired,  under  sec.  88,  chap.  125,  B.  8.,  the  proposed  answer 
must  show  a  TaUd  and  meritorious  defense. 

8.  The  time  for  answering  begins  to  run  upon  due  personal  senrioe  of  the 

summons  and  complaint,  though  neither  has  been  tiled. 
0.  Where  notice  of  a  retainer  is  serred  after  time  to  answer  expired,  defend- 
ant is  not  entitled  to  notice  of  the  time  and  place  of  appUcation  to  the 
court  for  the  relief  demanded. 
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APPEAL  from  the  Circuit  Court  for  Bock  County. 

Action  by  the  holder  of  a  tax  deed  of  land,  to  bar  the 
original  owner,  under  sees.  86  et  seq.,  chap.  22,  Laws  of 
1859.  The  deed  was  executed  April  11,  1863,  upon  a  sale 
made  in  1860  for  the  taxes  of  1859.  A  judgment  for  plain- 
tiff having  been  reversed  by  this  court  (20  Wis.,  802),  on  the 
ground  that  the  record  did  not  show  proof  of  service  of 
summons  duly' made,  the  plaintiff,  after  the  cause  was  remit- 
ted, filed  due  proof  of  service,  and  took  judgment  without 
notice  to  the  defendant  Defendant  then  obtained  an  order 
on  plaintiff  to  show  cause  why  the  judgment  should  not  be 
vacated,  and  leave  given  to  answer.  It  appeared  from  the 
papers  used  at  the  hearing,  that  the  summons  and  complaint 
were  duly  served  on  defendant  personally,  May  8d,  1864; 
that  judgment  was  entered  September  16,  1864,  defendant 
not  having  answered  or  appeared ;  and  that  on  the  18th  of 
December,  1865,  pMntiff  was  notified  of  the  retainer  of 
counsel  by  defendant  for  the  purpose  of  prosecuting  an 
appeal  from  the  judgment. — The  proposed  answer  alleges 
that  plaintiff's  tax  deed  was  defective  when  made  and 
recorded,  for  want  of  a  revenue  stamp ;  and  that  before  any 
stamp  was  affixed,  defendant  had  deposited  with  the  proper 
officer  the  sum  necessary  to  redeem  the  land ;  that  in  No- 
vember, 1863,  a  deed  of  the  premises  had  been  executed  to 
defendant  by  the  county  treasurer,  upon  a  sale  for  the  taxes 
of  1858 ;  and  that  the  tax  sale  under  which  plaintiff  claims 
was  wholly  void,  "  for  the  reason  that  the  requirements  of 
law,  in  the  assessing  and  collecting  of  the  taxes  of  the  year 
1859,  were  disregarded  in  many  essential  particulars,  and 
especially  by  reason  of  the  neglect  of  the  county  treasurer  in 
not  properly  giving  notices  of  the  proposed  sale  of  said  land 
for  delinquent  tax,  and  in  omitting  to  give  notice  in  one 
public  newspaper  of  all  the  lands  in  Bock  county  upon 
which  taxes  were  delinquent  for  the  year  1859$  and  also  by 
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reason  of  the  neglect  of  said  clerk  in  failing  to  advertise,  as 
required  by  law,  the  time  when  the  period  allowed  by  law 
to  redeem  from  the  tax  sales  for  the  delinquent  taxes  of  1859 
would  expire;  and  the  said  proceedings  in  the  attempted 
collection  of  said  taxes  for  1859,  and  in  the  execution  of  the 
said  instrument  to  said  Saylea,  were  in  other  respects  inform 
mal  and  insufficient  to  support  the  title  in  said  lands  claimed 
by  said  Sayles"  etc.  The  motion  papers  included  an  affi- 
davit of  merits. 

The  order  to  show  cause  was  discharged,  with  costs;  and 
from  this  decision  the  defendant  appealed. 

jr.  K.  WhUon^  for  appellant,  argued  that  at  the  time  of 
the  first  remUtUur^  the  defendant  had  appeared  generally*  8 
Chand.,  815-16;  4  Wis.,  275;  11  id.,  88,  401;  14  id.,  116, 
225;  16  id.,  220;  17  id.,  52,  265 ;  18  id.,  162;  19  id.,  232; 
9  How.  Pr.  R.,  445;  11  id.,  188,  481;  15  id.,  92;  8  Gaines, 
188;  1  Wend.,  1;  2  Duer,  648;  8  Blackf.,  567.  2.  At  the 
time  of  such  appearance,  the  time  for  answering  had  not 
commenced  to  run,  because  no  jurisdiction  was  gained  of 
defendant,  the  record  showing  that  there  was  no  proof  of 
due  service  of  the  summons.  Again,  when  the  judgment 
was  reversed  and  the  case  remitted,  defendant  still  held  a 
standing  in  court,  which  made  it  necessary  that  he  should 
be  served  with  notice  of  the  application  for  relief.  Abbott  v. 
Smithj  8  How.  Pr.,  468;  Carpmter  v.  N.  Y.  ^  N.  H.  B.  B. 
Co.,  11  id.,  481;  1  Van  Santv.  Eq.,  428-9.  8.  The  motion 
papers  disclosed  good  grounds  for  relieving  the  defendant 
from  the  judgment,  under  sec.  88,  chap.  125,  R.  S.  4.  Coun- 
sel further  contended,  among  other  things,  that  the  answer 
showed  a  paramount  title  in  defendant  under  his  tax  deed. 
Sec.  5,  chap.  22,  Laws  of  1859,  provides  that  the  titie  vested 
by  a  tax  deed  shall  be  <^  subject  to  all  unpaid  taxes  and 
charges  which  are  a  lien''  upon  the  land.  The  sale  o^ 
which  defendant's  deed  was  executed,  was  a  valid  tax  lien 
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on  the  land  down  to  the  time  of  the  execution  of  plaintiff's 
deed;  and  it  is  difficult  to  see  how  the  statute  can  have 
effect,  if  the  execution  of  the  latter  deed  extinguished  all 
right  to  enforce  that  lien. 

A.  A.  JacksoHy  for  respondent,  argued,  among  other  things, 
that  defendant's  appearance  in  December,  1865,  was  not  gen- 
eral, but  for  a  special  purpose  {Lowe  v.  Stringhamy  14  Wis., 
222;  U.  M.  T.  Co.  v.  WhUtaker,  16  id.,  220;  Cron  v.  Krones, 
17  id.,  401),  and  if  it  had  been  general,  would  have  been  -a 
waiver  of  the  objection  relied  on  to  reverse  the  judgment 
2.  Even  if  general  it  did  not  entitle  defendant  to  notice, 
being  too  late.  Sec.  27,  chap.  82,  R.  S. ;  2  TilL  &  Sh.  Pr., 
257. — Counsel  also  argued  that  the  proposed  answer  showed 
no  defense. 

Dixon,  C.  J.  Conceding  that  the  notice  of  retainer  for 
the  purpose  of  prosecuting  the  appeal,  was  a  general  appear- 
ance in  the  case,  still  the  defendant  was  not  entitled  to  eight 
days'  notice  of  the  time  and  place  of  application  to  the  court 
for  the  relief  demanded  by  the  complaint.  The  statute 
requires  such  notice  only  where  the  defendant  has  given 
notice  of  an  appearance  in  the  action  before  the  expiration  of 
the  time  for  answering.  R.  S.  chap.  182,  sec.  27,  subd.  2. 
The  defendant  gave  no  notice  until  long  after  that  time  had 
expired.  The  position  that  the  time  for  answering  had  not 
expired,  or  did  not  begin  to  run,  until  proof  of  due  service 
of  the  summons  and  complaint  was  made  and  filed  in  the 
action,  seems  wholly  untenable.  The  defendant  was  per- 
sonally served  with  a  copy  of  the  summons  and  complaint 
within  this  state  as  required  by  law ;  and  from  the  time  of 
such  service  tiie  court  had  jurisdiction  in  fstct,  though  the 
evidence  of  such  jurisdiction  did  not  appear  of  record  in  the 
case.  The  defendant  being  personally  served,  and  haviiig 
actual  legal  notice  of  the  commencement  of  the  suit,  his 
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time  for  answering  began  to  run  from  that  date,  and  he  can 
gsdn  no  advantage  in  this  respect  from  the  failure  of  the 
plaintiff  to  make  and  file  the  requisite  proof  in  the  action. 
That  is  a  defect  which  may  be  supplied  at  any  time  without 
notice  to  the  defendant 

The  answer  states  no  defense  to  the  action. 

As  to  the  omission  to  affix  an  internal  revenue  stamp  to 
the  tax  deed  under  which  the  plaintiff  claims,  we  think  such 
stamp  was  unnecessary.  The  deed  was  executed  before  the 
passage  and  publication  of  the  act  of  our  state  legislature — 
Laws  of  1863,  chap.  169.  We  are  of  opinion  that  Congress 
possesses  no  constitutional  power,  without  the  assent  of  the 
states,  to  tax  the  means  or  instruments  devised  by  the  states 
for  the  purpose  of  collecting  their  own  revenues ;  and  for 
our  reasons  in  the  support  of  this  conclusion,  we  refer  to  the 
opinion  of  this  court  in  the  case  of  Jones  v.  The  Estate  of 
Keepf  19  Wis.,  869.  If  the  writs  and  judicial  proceedings  in 
the  courts  of  the  state  cannot  be  taxed  by  Congress,  it 
requires  no  argument  to  show  that  the  proceedings  of  the 
state  to  collect  its  own  revenue  cannot  be  so  taxed.  "  The 
power  to  tax  involves  the  power  to  destroy ;  and  the  power 
to  destroy  may  defeat  and  render  useless  the  power  to 
create."  The  frmctions  of  government  exercised  in  the 
levying  and  collection  of  its  taxes  are  more  vitally  important 
to  its  existence  and  independence  than  any  other.  Without 
the  free  and  unobstructed  exercise  of  such  power  no  state 
can  exist,  and  all  sovereignty  and  independence  are  at  an 
end.  We  cannot  but  regard  this  as  kn  obvious  departure 
from  the  spirit  and  requirements  of  our  federal  constitution, 
and  contrary  to  the  intention  of  the  convention  which  framed, 
and  of  the  states  which  ratified  it. 

The  tax  deed  of  the  defendant,  executed  upon  a  sale  made 

prior  to  that  to  the  plaintiff,  conveys  no  title  as  against  the 

plaintiff    A  valid  sale  and  conveyance  under  a  junior  i 

Vol.  XXEL— 16. 


Digitized  by 


Google 


280  SUPREME  COURT  OF  WISCONSIN, 

Saylef  ts.  !>»▼!■. 

ment  cats  off  all  former  titles  or  liens.  Jarvis  v.  Peck  19 
"Wis.,  74.  The  words  "  subject,  however,  to  all  unpaid  taxes 
and  charges/'  in  sec.  25,  chap.  22,  Laws  of  1859,  have  refer- 
ence only  to  such  unpaid  taxes  and  charges  as  may  have 
accrued  subsequently  to  the  sale  on  which  the  deed  is  issued. 

The  other  grounds  of  irregularity  relied  upon  to  impeach 
the  deed  to  the  plaintiff  are  not  specifically  stated  in  the 
answer,  as  required  by  law.  Laws  of  1859,  chap.  22,  sec. 
88;  Wakdey  v.  Nicholas^  16  Wis.,  588.  The  "many  essen- 
tial  particulars  "  in  which  "  the  requirements  of  law  in  the 
assessing,  levying  and  collecting  of  the  taxes  of  the  year 
1859,  were  disregarded,"  are  not  pointed  out  at  all  by  the 
answer;  nor  is  it  stated  how  or  in  what  manner  the  county 
treasurer  was  negligent  "  in  not  properly  giving  notice  of 
the  proposed  sale  of  the  said  land  for  delinquent  tax."  The 
averment  of  the  treasurer's  neglect  "  in  omitting  to  give 
notice  in  one  public  newspaper  of  all  the  lands  in  Rock  county 
upon  which  taxes  were  delinquent  for  the  year  1859,"  is  a 
negative  pregnant,  and  tenders  an  immaterial  issue.  It  is  not 
material  to  the  validity  Of  the  plaintiff's  deed,  whether  all 
the  lands  in  Rock  county  were  advertised  or  not  It  is 
enough  that  the  proper  notice  was  published  as  to  the  lands 
which  were  conveyed  to  him.  And  the  averment  that  the 
deed  is  void  by  reason  of  the  neglect  of  the  clerk  "  in  failing 
to  advertise,  as  required  by  law,  the  time  when  the  period 
allowed  by  law  tQi^redeem  frpm  the  tax  sales  for  the  delin- 
quent taxes  of  1859,  would  expire,"  is  equally  faulty.  The 
question  is,  in  what  particular  or  particulars  did  the  clerk 
feil  "  to  advertise  as  required  by  law ; "  and  this  must  be 
answered  by  the  pleading,  and  the  specific  objections  pointed 
out 

As  the  answer  shows  no  defense  to  the  action  of  the  plain- 
tiff, it  follows  that  the  circuit  court  was  right  in  rejecting  the 
defendant's  application  to  be  let  in  under  section  88,  chap. 
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125,  R.  S.    To  authorize  the  graating  of  relief  under  that 
section,  upon  answer,  a  valid  and  meritorious  defense  must 
be  shown. 
By  the  Oburt— Order  affirmed. 


Walworth  Oouiht  Bank  vs.  Farmbbs'  Loan  and  Trust 
Company  and  others 

M^mee  i»  fudgt^  with  at^wiation  for  fudgmmU 

1.  A  referenoe  of  a  canaa,  by  ftipalation,  to  tke  Judge  of  the  oourt  in  whioh 

it  ia  pending,  operates  at  a  dlBoontinuanoe. 

2.  Where  the  ■tipulation  was,  that  the  oause  be  referred  to  the  Judge  <<as 

sole  referee  to  hear  and  determine,"  and  that  on  tiling  his  report,  Judg- 
ment might  be  entered  "with  the  same  foree  and  effect  as  upon  the  Ter- 
diet  of  a  Jury :  '*  Hdd^  that  Judgment  might  be  entered  upon  the  referee's 
report  as  upon  a  plea  of  oonfession ;  and  such  report  would  not  be  sub- 
ject to  roTiew  by  the  court. 

APPEAL  from  the  Circuit  Court  for  Walworth  County. 
The  defendants  appealed  from  a  judgment  in  favor  of  the 
plwitiff. 
Fuller  ^  Dyer^  for  appellants. 
John  W.  Oaryy  for  respondent    [No  brief  on  file.] 

Dixon,  C.  J.  This  case  is  ruled  by  t^at  of  HiU$  v.  Pass^ 
aye,  decided  at  the  last  term.  21  Wis.,  294.  It  was  referred 
to  the  judge  of  the  circuit  court  in  which  the  action  was 
pending,  by  stipulation,  in  these  words :  "It  is  hereby  stip- 
ulated that  this  action  be  referred  to  Hon.  Wm.  P.  Lyon,  as 
sole  referee,  to  hear  and  determine ;  and  that,  on  filing  his 
report,  judgment  may  be  entered  with  the  same  force  and 
effect  as  upon  the  verdict  of  a  jury."    The  judge  of  a  court 
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being  an  improper  person  to  act  as  referee,  the  reference  to 
him  operate  as  a  discontinuance  of  the  action,  and  the 
judgment  entered  on  his  report  can  only  be  sustained  on  the 
ground  that  it  is  expressly  provided  for  in  the  stipulation. 
It  is  equivalent  to  a  submission  to  arbitration  at  common 
law,  with  this  difference  only,  that  where  there  is  a  stipula- 
tion for  judgment  on  the  report,  judgment  may  be  so  entered 
as  upon  a  plea  of  confession.  See  authorities  cited  in  HUls 
V.  Passage^  supra.  It  being  a  mere  arbitration  at  common 
law,  and  not  under  the  statute,  it  follows,  then,  that  neither 
the  court  in  which  the  judgment  is  entered,  nor  this  court, 
has  any  power  to  revise  the  report  of  the  referee.  The  court 
will  not  do  so.  Dedericks  AdmCr  v.  iLicUxy^  19  Wend., 
Ill,  and  cases  cited.  The  court  will  only  examine  so  far  as 
to  see  that  the  judgment  is  authorized  by  the  stipulation, 
and  entered  in  accordance  with  it  If  it  is  not,  it  will  be 
reversed ;  otherwise,  affirmed.  The  words  of  the  stipula- 
tion, '^with  the  same  force  and  effect  as  upon  the  verdict  of 
a  jury,"  were  undoubtedly  introduced  to  characterize  the 
judgment  It  was  to  have  the  same  force  and  effect  as  if 
entered  upon  the  verdict  of  a  jury  properly  rendered.  But 
if  this  were  not  so,  and  the  intention  was  to  give  the  court 
the  same  power  and  control  over  the  report  as  over  the  ver- 
dict of  a  jury,  still  the  stipulation  would  be  useless  for  that 
purpose.  The  courts  will  not  take  jurisdiction  to  revise  or 
set  aside  the  award  of  an  arbitrator,  upon  the  mere  agree- 
ment of  the  parties. 
By  the  ChurU — Judgment  affirmed. 

On  a  motion  for  a  rehearing,  the  appellants'  counsel  filed  an 
affidavit  of  Henry  T.  Fuller,  Esq.,  with  a  certificate  of  the 
Hon.  Wm.  p.  Lyon,  the  judge  of  the  first  circuit,  attached. 
The  affidavit  states  that  the  cause  was  commenced  in  1859, 
and  has  been  tried  three  times,  and  as  often  appealed  to  this 
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court ;  tliat  defendants  have  earnestly  and  honestly  defended 
for  the  purpose  of  establishing  the  rights  of  the  parties ; 
that  affiant  was  present,  acting  as  attorney  for  the  defend- 
ants when  the  stipulation  was  made  referring  the  cause  to 
Judge  Lyon  ;  that  John  W.  Gary,  Esq.,  was  present  acting 
as  attorney  for  the  plaintijST;  that  when  said  stipulation  was 
made,  said  Gary  and  affiant  agreed  that  the  case  should  be 
BO  referred,  and  that  each  party  should  have  the  same  rights 
as  in  .case  of  a  trial  in  open  court — ^that  the  judgment  en- 
tered upon  the  report  of  Judge  Lyon  should  have  the  same 
force  and  effect  as  if  entered  on  a  verdict — ^that  each  party 
should  have  the  right  to  take  exceptions  and  perfect  an  ap- 
peal in  the  same  manner  and  with  like  effect  as  in  case  of  a 
trial  by  jury.  Affiant  further  states  that  neither  party 
understood  or  expected  that  such  stipulation  would  discon- 
tinue the  action,  but  both  supposed  that  the  action  continued 
pending  in  court,  and  that  the  court  had  control  of  it ;  that 
the  stipiilation  was  intended  by  said  attorneys  to  provide  for 
the  right  of  appeal,  and  to  have  the  case  heard  upon  its 
merits  in  this  court  if  an  appeal  should  be  taken ;  that  the 
case  was  tried  in  vacation  by  Judge  Lyon  at  the  request 
of  the  parties  and  for  their  accommodation ;  and  that  no 
extra  pay  or  compensation  had  ever  been  paid  or  promised 
to  him  for  such  services.  The  certificate  of  the  judge  is,  in 
substance,  that  said  affidavit  states  the  facts  concerning  the 
refareuce  of  said  cause  as  he  understood  them  at  the  time 
the  reference  was  made,  and  as  he  still  understands  them. 
The  counsel  thejreupon  contended  that  the  rule  established 
in  HiUs  v.  Passage  should  not  be  applied  here,  because  there- 
by the  rights  of  the  parties  would  be  concluded,  contrary  to 
tiie  intention  of  both,  by  a  technicidity  not  suggested  by 
either. 
The  motion  for  a  rehearing  was  denied. 
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97  8i7|  Lbwis,  GoYiAKOBy  etc.,  vs.  Stout  and  others. 

StahUet,  rtpeal  of;  See.  7,  eh<^.  114,  Law9  of  1868;  Ste.  16,  chop.  816,  Lmn 
ofld60.^Bondo/9taUprmUr.^PlMdmg. 

1.  It  it  a  general  rule,  that  a  statute  which  reTisee  the  subject  matter  of  » 
former  one,  works  a  repeal  without  express  words  to  that  effect. 

2.  Bat  under  sec.  16,  chap.  816,  Laws  of  1860  (which  projides  that  «  all  acts 
and  parts  of  acts  meontitUnt  with  the  proTisions"  of  that  aet  should  be 
repealed),  ffeld^  that  the  proTisions  of  former  acts  relatiTO  to  the  same 
iubject,  not  inconsistent  with  s^d  act,  remained  in  force. 

5.  The  proTision  of  sec.  7,  chap.  114,  Laws  of  1868,  that  the  bond  giTon  hj 
the  successful  bidder  for  the  pubUc  printing  should  nm  to  the  govgmor^ 
remained  in  force  after  said  chap.  816  took  effect. 

4.  Eren  if  this  were  not  so,  a  bond  so  executed  would  be  a  Talid  obligatioa, 
on  which  a  common  law  action  might  be  maintained. 

6.  The  repeal,  by  chap.  182,  Laws  of  1866,  of  sec.  6  of  s^d  chap.  816, 
(which  required  such  bidder  to  execute  his  bond),  did  not  release  a  bond 
giTen  under  it;  no  such  intention  being  inferrible  Arom  the  prorisions 
of  the  repealing  act. 

6ii  The  complaint  aTors  that  defendants  bound  themselTos  to  the  state  of  Wis* 
cousin,  by  a  bond  running  to  plaintiff,  as  goTomor,  and  to  his  successors 
in  office ;  and  that  such  bond  was  executed  to  plaintiff  as  trustee  of  an 
express  trust,  etc.  Hdd^  that  a  general  demurrer  admitted  that 
plaintiff  was  such  trustee. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

Action  on  a  bond,  executed  in  1864,  as  security  upon  a 
bid  to  do  the  state  printing.  The  complaint  avers,  in  sub- 
stance, that  plaintiff  was  governor  of  the  state  of  Wisconsin 
on  the  27th  of  August,  1864,  and  still  continued  to  be  such 
governor;  that  on  that  day.  Stout  and  three  others  of  the 
defendants  (naming  them),  as  partners  under  the  name  of 
Peter  Btout  k  Co.,  entered  into  an  agrement  with  the  state 
of  Wisconsin,  whereby  they  covenanted  to  do  all  the  print- 
ing for  the  state,  etc.,  etc.  (specifying  it  in  conformity  with 
chap.  815,  Laws  of  1860) ;  tliat  as  a  security  for  the  faithful 
performance  of  the  work,  said  defendants  as  principals,  and 
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L«wit,  Qoremor,  et«.,  ts.  Sioui  and  others. 

the  Other  defendants  m  soretiesy  on  the  same  day,  ^^  executed 
and  delivered  to  the  state  of  Wisconsm  a  bond,"  etc., 
wherein  and  whereby  they  bound  themselves,  etc.,  ^^  unto 
James  T.  Lewis^  ChyoemoTj  eic.y  plaintiff,  and  to  his  succes- 
sors in  office,  in  the  penal  sum  of  |30,000,''  conditioned  to 
do  said  work  according  to  the  agreement;  and  ^^  that  said 
bond  was  executed  to  the  said  plaintiff  for  the  use  and  ben« 
efit  of  the  state  of  Wisconsin,  as  trustee  of  an  express  trust, 
and  this  action  is  prosecuted  for  the  benefit  of  said  state." 
Breach  and  damages  are  then  alleged,  and  judgment 
demanded  in  the  usual  form. 

The  defendants  demurred  to  the  compliant  for  insuf- 
ficiency; and  appealed  from  an  order  overruling  the 
demurrer. 

Geo.  B.  Smith  and  E.  T.  WaJceley,  for  appellants,  stated 
that  they  represented  the  sureties,  whose  obligations  were 
stricHjuriSj  and  contended  that  there  was  no  statute  author* 
ising  such  a  bond  to  be  given  to  the  governor;  chap.  816, 
Laws  of  1860,  being  a  complete  substitute  for  the  act  of  1868, 
and  its  provisions  in  r^ard  to  the  state  printer's  bond  being 
inconsistent  with  those  <^  the  latter  act  The  commis- 
sicmers  designated  by  the  law  of  1860  had  no  power  to  act 
ftnr  the  state  except  what  that  act  conferred  upon  them. 
The  law  did  not  prescribe  in  terms  to  whom  the  printing 
contract  or  the  bond  should  run;  but  the  state  was  the 
party  in  interest,  and  the  contract  was  properly  made  with 
it;  and  for  a  Hke  reason  the  bond  should  have  run  to  it  2. 
The  law  under  which  the  contract  was  let  has  been  repealed 
fy  one  of  the  comtractmg  partieSy  and  by  this  the  contract 
and  bond  have  been  cancelled.  State  v.  IngersoU^  17  Wis., 
688.  8.  This  was  not,  in  any  proper  sense,  a  voluntary  bond, 
nnce  the  act  of  1860  required  a  bond  to  be  executed  by  the 
successful. bidder,  and  since  it  may  be  presumed  to  have 
been  required  by  the  commissioners  in  this  form.    This 
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Lewis,  GoTemor,  etc.,  ▼••  Stout  and  others. 

mistake  cannot  deprive  it  of  the  attributes  of  a  statutory 
bond.  Armatrmg  v.  U.  S.j  Peters'  C.  C,  47;  U.  S.  v.  Houy 
eff,  4  Wash.  C.  C,  620;  Purple  v.  PurpUy  5  Pick.,  226; 
Barnard  v.  VieUj  21  Wend.,  88 ;  Kentucky  v.  Bass/ordj  1  E. 
D.  Smith,  218;  1  N.  Y.,  868;  Sedgw.  on  Stat  and  Con. 
Law,  129-88.  K  the  defendants  owe  the  state  of  "Wisconsin 
any  damages,  the  state  should  bring  an  action  for  it,  and  no 
one  else  is  authorized  to  do  so. 

The  Attorney  General  and  P.  L.  Spocner^  for  respondent 

Dixon,  C.  J.  It  is  a  general  rule  in  the  construction  of 
statutes,  that  a*  statute  which  revises  the  subject  matter  of  a 
former  statute,  works  a  repeal  of  such  former  statute 
without  express  words  to  that  effect  The  act  of  March 
81,  1860  (Laws  of  1860,  chap.  816),  to  provide  for  let- 
ting the  public  printing  by  contract,  seems  to  be  a  sub- 
stitute for  the  previous  act  on  the  same  subject  (Laws  of 
1868,  chap.  114 — R.  S.,  p.  92,);  and  this  rule  would  no 
doubt  govern  in  its  construction  but  for  the  language  of'the 
fifteenth  section.  That  section  provides  that  ^^  all  acts,  and 
parts  of  acts,  inconsistent  with  the  provisions  of  this  act,  are 
hereby  repealed."  This  language  seems  to  indicate  very 
dearly  that  if  there  were  any  parts  of  the  former  act  not 
^^  inconsistent,"  the  same  were  not  to  be  repealed.  It  was 
provided  by  section  7  of  the  former  act,  that  the  bond  to  be 
given  by  the  successful  bidder  conditioned  for  the  faithful 
performance  of  the  duties  assigned  him,  should  be  executed 
to  the  governor.  Section  6  of  the  latter  act  provides  for  the 
execution  of  a  similar  obligation,  but  contains  no  directiong 
as  to  the  person  or  officer  to  whom  the  same  shall  be  exe- 
cuted. It  is  consistent,  therefore,  with  the  latter  act,  tiiat 
the  provision  of  the  former  as  to  the  execution  of  the  bond 
to  the  governor  should  remain  in  full  force.  I  am  of  opin- 
ion that  such  is  the  true  construction,  and  that  the  bond  in 
suit  was  properly  so  executed. 
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Lewii,  QoTemor,  0io.»  Tt.  Stoat  ftnd  othen. 

Bat  if  I  am  wrong  in  tliis,  and  the  bond  should,  as  is  con- 
taided,  have  been  executed  to  the  state  instead  of  the  gov- 
emor,  then,  though  it  is  not  good  as  a  statutory  bond,  it  is 
nevertheless  binding  as  a  voluntary  obligation,  upon  which 
an  action  at  common  law  may  be  maintained.  The  author* 
ities  to  this  point  are  too  numerous  to  be  cited,  and,  as  ia 
observed  in  one  of  them,  there  is  no  case  to  be  found  con* 
tradicting  the  position.  The  Ghvemor  v.  AUen  and  McMwr^ 
dUj  8  Humph.,  176;  Goodrum  v.  CarroU^  2  Humph.,  490; 
Cray  v.  Ohio,  Wright,  1S5;  Hibbits  v.  Canada,  10  Terg., 
465 ;  Kavanagh  v.  Saunders,  8  Greenl.,  422 ;  Hay  v.  RogerSy 
4  Monroe,  225;  Todd  v.  CowM,  14  BL,  72;  Van  Deusen  v. 
Hayward,  17  Wend.,  67;  Justices  of  Christian  v.  Smith,  2  J. 
J.  Marsh.,  472;  United  States  v.  Tingey,  5  Peters,  115; 
Tyler  v.  Hand,  7  How.,  678 ;  State  v.  McAlpin,  4  Iredell's 
Law  Rep.,  140 ;  Vanhook  v.  Bamett,  4  Dev.  Law,  268 ;  War- 
field  V.  Davis,  14  B.  Mon.,  41.  A  bond  taken  under  a 
statute  is  not  void  because  it  does  not  conform  to  the  statute, 
unless  the  statute  so  declares.  There  is  nothing  in  the  act 
of  1860  which  renders  the  bond  void.  A  bond  to  the  gov- 
ernor is  not  forbidden,  nor  is  it  declared  void ;  and  there  is 
no  principle  of  the  common  law  which  makes  it  so.  It  is 
neither  immoral  nor  illegal ;  and  the  subject  matter  being 
sufficient,  and  the  parties  competent  to  contract  with  refer- 
ence to  it,  the  contract  so  freely  executed  is  valid  and  binding. 
It  is  a  good  common  law  obligation. 

Section  5  of  the  act  of  1860,  under  which  the  bond  was 
executed,  was  repealed  by  chapter  182,  Laws  of  1865 ;  and  it 
is  contended  that  such  repeal  operates  as  a  release  or  waiver 
of  all  claim  on  the  part  of  the  state.  Counsel  do  not,  as  I 
understand,  contend  that  the  obligation  of  a  contract  can  in 
general  be  impaired  by  the  repeal  of  the  statute  under  which 
it  was  executed,  but  that  it  was  so  in  this  case,  because  the 
state  is  the  real  party  in  interest  in  enforcing  the  bond. 
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Wadswortli  and  aaoiker  ts.  WilUrd. 

There  can  be  no  doubt  about  the  power  of  the  legiskture  to 
release  the  bond,  and  whether  it  haa  done  bo  in  this  case  is  a 
mere  question  of  legislative  intent  It  seems  to  us  that  no 
such  inference  can  be  drawn  from  the  mere  fact  of  repeal^ 
especially  where,  as  in  this  instance,  the  repeal  is  effected  by 
the  substitution  of  another  and  far  more  stringent  statute 
upon  the  same  subject  This  looks  as  if  the  motive  was,  not 
to  release  causes  of  action  which  had  already  accrued  to  the 
state  upon  these  obligations,  but  to  provide  for  their  more 
certain  fulfillment  in  the  future;  and  it  is  probable  that 
nothing  could  have  been  further  from  the  intention  of  the 
legislature  at  the  time,  than  the  purpose  urged  by  counsel. 

Whether  the  plaintiff  is  a  trustee  of  an  express  trust, 
authorized  to  sue  in  his  own  namd  under  the  statute,  is  not 
a  question  open  to  discussion  on  this  demurrer.  The  com- 
plaint expressly  alleges  tiiat  he  is  such  trustee,  and  that 
allegation  is  admitted  by  the  demurrer. 

By  the  Court — Order  affirmed* 


Wadsworth  and  another  vs.  Willard. 

XiUty  of  juiigmmi  by  elerk^  wUKout  order  of  court, 

1.  Upon  the  Bwom  tUtement  or  oonfeesion  of  defenduii,  Indoned  upon  the 
compUini,  without  torrice  of  proooft,  uid  without  notioo  of  the  appli- 
oation  for  judgment,  the  clerk  entered  judgment  for  pUintilF.  ffM, 
that  it  should  hftTe  been  set  Mide  on  defendant's  motion. 

S.  A  judgment  bj  confession  must  be  signed  bj  %  judge  or  oourt  commis- 
sioner. 

8.  To  authorise  an  entry  of  judgment  by  the  olerk»  there  must  be  a  personal 
serrice  of  the  summons,  or  the  defendant  must,  by  answer,  either  ex- 
pressly or  by  not  denying,  hare  admitted  the  whole  or  some  part  of  plain- 
tiff *s  claim ;  in  which  case,  also,  Atc  days'  notice  of  the  application  fer 
must  hare  been  giTea. 
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Wadsworih  and  anoUier  ti.  Willard. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

Plaintiffi  filed  in  said  court,  November  12,  1859,  their 
compliant  for  goods  sold,  and  upon  a  promissory  note  to  the 
amount  of  $454.48  and  interest  On  the  complaint  was  the 
following  endorsement :  "  [Title  of  cause].  I,  WUUam  F. 
WiUardy  defendant  in  the  above  entitled  cause,  hereby  con- 
fess  that  I  am  indebted  to  the  said  named  plaintifEs  for  goods 
and  merchandise  purchased  of  them,  and  for  which  they 
hold  my  note  of  hand,  of  which  the  following  is  a  copy 
[setting  out  the  note  described  in  the  complaint,  for  $454,489 
and  interest  at  10  per  cent  per  annum];  and  I  hereby 
authorize  and  request  the  clerk  of  the  above  entitled  court 
to  enter  a  confession  of  judgment  against  me  for  the  amount 
of  the  note,  interest  and  costs,  in  accordance  with  the  peti- 
tion and  complaint  of  the  plaintifb  in  this  case.  William 
P.  WiLLARD."  [Followed  by  2l  jurat.']  A  statement  of  costs, 
amounting  to  $12.49,  was  annexed.  On  the  same  day,  on 
motion  of  the  plaintiff,  a  judgment  in  their  favor  against 
the  defendant  was  siffned  by  the  clerk^  in  the  usual  form,  for 
$477.27.  The  record  does  not  show  any  affidavit  for  plain- 
tiflb,  showing  the  amount  due.  In  April,  1867,  plaintiflb 
obtained  an  order  from  said  court,  allowing  execution  to 
issue  upon  the  judgment  In  May  following;  on  defendant's 
motion,  plaintiffs  were  ordered  to  show  cause  why  the  judg- 
ment and  execution  should  not  be  set  aside  ^^  for  irregularity 
and  want  of  jurisdiction,  because  no  action  was  commenced 
by  summons  or  otherwise,  and  no  notice  of  entry  of  judg- 
ment or  taxation  of  costs  was  given,"  and  for  other  reasons. 
At  the  hearing,  it  appeared  that  no  summons  or  other  pro- 
cess had  been  served  on  defendant,  nor  notice  of  the  entry 
of  judgment  or  other  proceeding  in  the  cause ;  and  that  there 
was  no  order  of  court  for  the  entry  of  judgment. — The  court 
refrised  to  set  aside  the  judgment  and  execution;  and  the 
defendant  appealed  from  the  order. 
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Wadswortli  and  uioiher  ti.  Wilkrd. 

JE.  ^  C.  T.  Wakeley^  for  appellant,  cited  sees.  14  and  15,  chap. 
140,  R,  S.;  RemmgUm  v.  CummxngSy  5  Wis.,  188;  FairekUd 
V.  Dean,  13  Wis.,  829;  Same  Casey  15  id.,  206;  chap.  428, 
Laws  of  1864. 

I  Oregory  ^  Pmney^  for  respondents,  relied  upon  subd.  4, 
sec  27,  chap.  182,  R.  S.,  and  contended  that  the  five  days' 
notice  of  application  for  judgment,  therein  required,  was 
waived  by  the  defendant's  written  request  to  the  clerk  to 
enter  judgment ;  and  that,  in  any  event,  the  objections  being 
purely  technical,  the  judgment  should  not  be  disturbed. 
Weffa  t?.  Morton,  10  Wis.,  471;  Cooley  v.  Gregory y  16  id., 
808. 

Dixon,  C.  J.  There  was  no  judgment  in  the  court  below, 
and  the  proceedings  purporting  to  be  such  ought  to  have 
been  set  aside  on  the  defendant's  motion.  To  constitute  a 
'  judgment  by  confession,  or  upon  warrant  of  attorney,  it 
must  be  signed  by  a  judge  or  court  commissioner.  R.  S., 
chap.  140,  sec.  15.  Without  such  signature,  it  is  merely  a 
void  proceeding.  Remington  v.  OummingSy  5  Wis.,  188.  To 
authorize  the  entry  of  judgment  by  the  clerk,  an  action 
must  have  been  conmienced  by  personal  service  of  the  sum- 
mons and  complaint,  or  of  the  summons ;  or  the  defendant 
must  by  answer,  either  expressly  or  by  not  denying,  have 
admitted  the  whole  or  some  part  of  the  plaintifis'  claim  to 
be  just ;  in  which  case,  also,  at  least  five  days'  previous 
notice  of  the  intended  application  for  judgment  must  have 
been  given  to  the  defendant.  R  S.,  chap.  182,  sec.  27,  subd. 
1  and  4.  In  no  other  case  can  the  clerk  enter  a  judgment 
without  express  direction  from  the  court,  a  judge,  or  a  court 
commissioner.  The  entry  here  was  by  the  clerk  alone,  with- 
out personal  service  of  a  summons,  without  an  answer,  and 
without  the  five  days'  previous  notice  to  the  defendant.  It 
was  entered  upon  the  sworn  statement  or  confession  of  the 
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MmcU  ts.  BUok»  inpUaded  with  ftnother. 

defendant,  endorsed  upon  the  back  of  the  complaint  To 
uphold  the  entry  of  judgment  by  the  clerk  without  the 
service  of  process,  if  such  entry  be  authorized,  as  I  am  in- 
clined to  think  it  is,  the  provisions  of  the  statute  must  be 
strictly  complied  with,  especially  as  to  the  notice,  which,  if 
not  given,  is  clearly  a  jurisdictional  defect,  that  may  be  taken 
advantage  of  at  any  time  by  motion  to  set  the  proceedings 
aside,  ^tna  Inmranee  Go.  v.  McOanmckf  20  Wis.,  265; 
Weatherbeev.  Weatherbeej  id.  ^  499. 
By  the  CowrU — Order  reversed. 


Mbadb  vs.  Blace,  impleaded  with  another. 

AcUon  to  remoff4  eloudan  title    mutt  he  by  one  inpouetiUm. — Evidence. 

1.  A  partj  not  in  poMestion  of  real  estate  oannot  maintain  an  action  to 

remoTe  a  cloud  upon  hie  title  thereto. 

2.  Plaintiff  in  such  an  action  claimed  to  be  in  possession  through  one  O.  as 

his  tenant,  and  testified  that  0.,  though  he  paid  no  rent,  neyer  denied  to 
him  that  he  was  his  tenant  or  set  up  anj  claim  to  the  land.  Htld^  that 
the  complaint  and  answer  in  an  action  of  ejectment  then  pending  bj 
said  plaintiff  against  O.  for  the  same  premises,  should  both  hare  been 
admitted  in  eridenoe  for  defendant  to  contradict  plaintiff's  testimonj, 
and  as  tending  to  show  the  nature  of  O.'s  possession. 

APPEAL  from  the  Circuit  Court  for  Ouiagcmik  County. 

Action  to  have  a  tax  deed  on  lots  2  and  8,  in  section  4  of 
town  21  in  said  county,  adjudged  void,  and  all  right,  title 
and  interest  of  defendimts  in  and  to  the  premises,  under  said 
deed,  barred,  and  themsdves  adjudged  to  release  to  the 
plaintiff  all  claim  thereto. 

The  complaint  averred  title  in  fee  and  possession  of  t^e 
lands  in  the  pMntifi^  and  the  answer  denied  both.    The 
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Meade  ts.  BUok,  impleaded  with  anetker. 

plaintiff  proved  legal  title  to  both  lots  in  himself  by  patent 
from  the  United  States  in  1851.  Plaintiff's  testimony  as  to 
his  possession  is  stated  in  the  opinion  below,  as  also  certain 
rebutting  evidence  offered  by  defendants.  It  appeared  from 
the.  testimony  of  the  defendant  PhilUps^  that  he  had  been  in 
actual  occupation  of  lot  2  for  more  than  a  year  under  a  deed 
from  Black. — The  court  found  that  plaintiff  had  the  legal 
title  itOy  and  was  in  possession  of  lot  8  at  the  commencement 
of  the  action ;  and,  holding  the  tax  deed  void,  rendered  judg- 
ment against  Black  as  demanded ;  from  which  he  appealed. 

Anson  BaUardy  for  appellant,  contended  that  to  entitle  a 
party  to  the  remedy  provided  by  the  statute  (sec.  29,  chap. 
141,  R.  S.),  he  must  show  that  he  has  actual,  open  and  exclu- 
sive possession  of  the  premises  {Jones  r.  CoUins^  16  Wis., 
601);  and  that  the  evidence  in  this  case  showed  that  Odell 
was  in  possession  not  as  plaintiff's  tenant,  but  adversely  to 
him. 

JSicdd  ^  Wigmany  for  respondent. 

Cole,  J.  If  the  bill  of  exceptions  in  this  case  purported, 
to  contain  all  the  evidence  given  on  the  trial,  we  should  be 
clearly  of  the  opinion  that  the  plaintiff  failed  to  show  that 
he  was  in  possession  of  the  premises.  The  establishment 
of  the  fact  of  possession,  as  it  was  put  in  issue  by  the  an- 
swers, was  essential  to  his  case.  The  action  was  brought  to 
remove  a  cloud  upon  the  title  created  by  the  tax  deed  men- 
tioned in  the  complaint ;  and  it  presupposes  that  the  plaintiff 
is  not  only  the  holder  of  the  legal  title,  but  is  in  possession 
of  the  real  estate,  in  order  to  entitle  him  to  this  equitable 
remedy.  For,  as  was  said  in  Jc^nes  v.  CoUinSy  16  Wis., 
594-601,  a  court  of  equity  is  not  the  proper  tribunal  to  tiy 
and  adjudicate  actions  of  ejectment,  but  a  court  of  law; 
and  it  would  be  a  perversion  of  the  object  of  the  statute, 
tb  allow  a  party  not  in  possession  to  maintain  this  action. 
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The  circuit  court,  however,  found  that  the  plaintiff  was  in 
possession  of  lot  3  at  the  commencement  of  the  action, 
and  had  the  legal  title  thereof;  and  as  the  bill  of  exceptions 
does  not  state  that  it  contains  all  the  evidence  offered 
upon  the  trial,  we  must  assume  that  this  finding  was  war^ 
ranted  by  the  testimony. 

It  appears  that  the  plaintiff  sought  to  establish  the  fact  of 
possession  in  himself  by  showing  that  the  relation  of  land- 
lord and  tenant  existed  between  him  and  one  Odell.  He' 
testified  that  he  had  never  lived  upon  the  land  himself,  but 
that  he  had  been  in  the  continuous  possession  of  the  premises 
for  twenty  years  by  Charles  Odell,  his  tenant.  He  did  not 
claim  that  Odell  had  ever  paid  him  any  rent,  or  that  he  had 
demanded  rent  of  him.  He  says  that  Odell  was  a  poor  man, 
an  old  friend  of  the  femily,  and  that  he  had  allowed  him  to 
remain  upon  tiie  land.  He  further  states  that  Odell  never 
denied  to  him  that  he  was  his  tenant,  and  never  set  up  any 
claim  to  the  land.  The  defendants,  to  maintain  the  issue  on 
their  paH;,  offered  in  evidence  the  complaint  in  an  action  of 
ejectment  instituted  by  the  plaintiff  against  Odell,  which 
action  was  still  pending  in  the  circuit  court  The  court 
admitted  the  complaint  in  evidence,  under  objection  by  the 
plaintiff.  The  defendants  further  offered  to  give  in  evidence 
a  duly  verified  answer  of  Odell  to  this  complaint,  in  which 
answer  Odell  claimed  to  be  the  owner  of  the  land  and  enti- 
tled to  the  possession.  The  admission  of  this  answer  was 
likewise  objected  to  by  the  plaintiff,  and  the  objection  was 
sustained.  Was  the  ruling  of  the  court,  excluding  the  an- 
swer, correct?  *  It  appears  to  us  not.  We  think  the  answer 
was  admissible,  in  the  first  place,  upon  the  ground  tiiat  it 
teifded  to  discredit  the  plaintiff's  own  testimony,  tiiat  Odell 
had  never  set  up  any  title  to  the  land.  It  appears  from  the 
answer  that  the  plaintiff  was  mistaken  upon  that  matter — 
that  Odell  had  denied  in  the  most  solemn  manner  that  he 
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was  the  plaintiff's  tenant,  and  had  claimed  to  own  the  land 
himaelf.  It  was  therefore  a  flat  contradiction  of  the  plaintiff 
upon  that  point.  Again,  we  think  the  answer  was  admissi- 
ble in  evidence  on  the  ground  that  it  tended  to  illustrate  and 
explain  the  character  of  Odell's  possession,  which  was  one 
of  the  principal  facts  under  investigation.  The  objection  to 
the  admission  of  the  answer  in  evidence  doubtless  would  be, 
that  it  was  the  declaration  of  a  third  party — ^in  the  nature 
of  hearsay  evidence — ^and,  therefore,  upon  a  well-setUed 
principle,  inadmissible.  But  says  Prof.  Grbenlsaf,  when 
treating  this  branch  of  evidence,  ^^  There  are  other  declara- 
tions which  are  admitted  as  original  evidence,  being  distin- 
guished from  hearsay  by  their  connection  with  the  principal 
£Eict  under  investigation.  The  affieiirs  of  men  consist  of  a 
complication  of  circumstances,  so  intimately  interwoven  as 
to  be  hardly  separable  from  each  other.  Each  owes  its  birth 
to  some  preceding  circumstance,  and  in  its  turn,  becomes 
the  prolific  parent  of  others;  and  each,  during  its  existence, 
has  its  inseparable  attributes,  and  its  kindred  facts,  mate- 
rially affecting  its  character,  and  essential  to  be  known  in 
order  to  a  right  understanding  of  its  nature.  These  sur* 
rounding  circumstances,  constituting  parts  of  the  res  gesUB 
may  always  be  shown  to  the  jury,  along  with  the  principal 
£bu^;  and  their  admissibility  is  determined  by  the  judge, 
according  to  the  degree  of  their  relation  to  that  fact,  and  in 
the  exercise  of  his  sound  discretion,  it  being  extremely  diffi- 
cult, if  not  impossible,  to  bring  this  class  of  cases  within  the 
limits  of  a  more  particular  description.  The  principal  points 
of  attention  are,  whether  the  circumstances  and  declarations 
offered  in  proof  were  contemporaneous  with  the  main  fact 
under  consideration,  and  whether  they  were  so  connected 
vrtth  it  as  to  illustrate  its  character."  1  GreenL  Ev.,  §  108. 
Upon  a  kindred  principle,  it  seems  to  us,  the  answer  was 
adnddsible.    It  was  a  solemn  affirmation  of  the  party  in 
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possession  of  real  estate,  when  called  upon  in  a  judicial  pro- 
ceeding to  assert  by  what  right  he  held  the  property,  and 
was  certainly  explanatory  of  the  character  of  the  possession. 
Nothing  could  be  more  satisfactory  to  show  that  Odell  had 
denied  that  he  was  the  plaintiff's  tenant,  than  this  sworn  an- 
swer in  a  suit  commenced  by  the  plaintiff  to  remove  him 
fix>m  the  premises.  It  might  not  be  competent  evidence  to 
show  that  he  was  not  the  tenant  of  the  plaintiff,  but  it  would 
certainly  show  that  in  that  suit  he  had  claimed  the  property 
as  his  own.  We  cannot  see  why  it  was  not  admissible, 
therefore,  to  explain  the  character  of  his  possession,  which 
was  one  of  the  principal  facts  in  controversy.  See  Ahney  v. 
Kingslandy  10  Ala.,  855 ;  Sood  v.  Hoodj  2  Grant's  Cases 
(Penn.),  229.  Because  the  answer  was  excluded,  we  think 
the  judgment  must  be  reversed,  and  a  new  trial  awarded*  j 
J5y  the  OovrU — Ordered  accordingly. 


Cunningham  and  wife  vs.  Ltnbss. 

Ii^imriu  frvm  dtftrndcmt^  n^Uffenee:  what  negUgmu  o/  pUmt^  irf^aU  IA0 
action, — PUadmf, 

1.  There  esn  be  no  reooTery  for  iigurles  to  the  person  from  defendant's  neg^ 

ligenee,  if  pUintilF  was  guilty  of  negligence  (though  it  was  sUght  and 
that  of  defendant  gross),  which  contributed  directly  to  the  ii^ury. 

2.  Plaintiff  was  crowded  fr<ftn  the  dock  into  the  water  through  defendant's 

negligence  in  driring  a  team  from  a  ferry-boat  on  to  the  dock ;  but  there 
was  CTidence  tending  to  show  negligence  on  her  part  in  standing  upon 
the  edge  of  the  dock,  ffeld,  that  her  haying  assumed  that  position  some 
time  be/ore  the  accident  did  not  render  her  negligence  remote, 
8.  An  ayerment  in  the  answer  (m  addition  to  a  general  denial)  of  yarious 
causes  as  contributing  to  the  iigury,  without  allegation  of  negligence  on 
plaintiff's  part,  does  not  preclude  defendant  from  relying  at  the  trial  on 
proof  of  plaintiff's  negligence. 
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APPEAL  from  the  Circuit  Court  for  Winnehdgo  County. 

Action  to  recover  damages  for  injuries  to  tiie  plaintiff 
from  being  forced  from  a  pier  into  the  Fox  river  at  the  city 
of  Oshkosh,  in  consequence,  as  is  averred,  of  defendant's 
negligence  while  driving  a  wagon  from  the  ferry-boat  on  to 
the  pier*  Answer,  a  general  denial,  with  notice  that  defend- 
ant would  show  that  the  injury  was  caused  by  the  negligence 
of  one  Coughran,  the  improper  construction  of  the  pier,  and 
the  improper  management  of  the  ferry-boat — The  fiacts 
proven  and  the  instructions  given  and  refused  by  the  court, 
will  sufficiently  appear  from  the  opinion.  Verdict  for  the 
plaintiff;  new  trial  denied;  and  judgment  on  the  verdict; 
from  which  the  defendant  appealed. 

OaJbe  Boujck  and  C.  A,  Weisbrodj  for  appellant,  to  the  point 
that  plaintiff,  if  guilty  of  negligence,  could  not  recover,  cited 
1  Hilliard  on  Torts,  140;  WUds  v.  Hudson  B.  B.  Cb.,  24  N. 
T.,  480;  Welling  v.  Judge,  40  Barb.,  193;  Brooks  v.  B.  B. 
Co.,  25  Barb.,  600;  Mangam  v.  B.  B.  Co.j  86  id.,  280;  Bie- 
seigd  v.  N.  Y.  CenLj  83  id.,  429 ;  Dascomh  v.  B.  B.  Co.,  27 
id.,  222;  Harifield  v.  Boper,  21  Wend.,  615;  Mungevv.  B. 
B.  Co.y  4  Coms.,  849 ;  Bush  v.  Brainard,  1  Cow.,  78 ;  Tona- 
wanda  B.  B.  Co.  v.  Mvnger,  5  Denio,  255 ;  Birge  v.  Gardiner , 
19  Conn.,  50 ;  Need  v.  QilUtt,  28  id.,  487 ;  Fox  v.  CRasienbury, 
29  id.,  208 ;  Chamberlain  v.  Mil.  ^  Miss.  B.  B.  Co.,  7  Wis., 
425;  Dressier  v.  Davis,  id.,  527* 

Jackson  ^  Halsy,  for  respondents,  ct)ntended  that  negli- 
gence on  the  part  of  Mrs.  Cunningham  had  neither  been 
pleaded  nor  proven;  and  that  the  jury  were  properly 
instructed.  9  Wis.,  202 ;  24  Vt.,  487 ;  8  Wend.,  469 ;  10  M. 
&.  W.,  645;  8  id.,  244;  6  W.,  H.  &  G.,  248;  1  Crompt  & 
M.,  20;  11  East,  60;  14  Conn.,  1;  1  Smith's  L.  C,  812. 

CoLB,  J.  On  the  trial,  the  court  was  requested  on  behalf 
of  the  defendant  to  instruct  the  jury,  that  if  they  should  find 
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fix>m  the  evidence  that  the  defendant  did  not  use  the  ordi- 
nary care  and  diligence,  still  if  they  found  that  the  plaintiff, 
Mrs.  Cunninghamy  in  occupying- the  position  she  did  upon  the 
wharf,  was  guilty  of  negligence,  and  that  such  negligence  on 
her  part  essentially  contributed  to  the  injury,  then  they  must 
find  for  the  defendant.  This  instruction  the  court  refused 
to  ^ve,  and  to  the  refusal  an  exception  was  taken.  It  seems 
to  us  that  the  instruction  was  correct  in  terms  as  asked,  and 
was  strictly  pertinent  to  the  issue  in  the  case. 

It  appears  from  the  evidence  that  Mrs.  Cunningham  was 
standing,  at  the  time  of  the  accident,  on  the  dock  or  landing 
of  the  public  ferry-boat  at  the  city  of  Oshkosh,  when  she 
was  thrown  off  or  forced  from  the  landing  into  Fox  river, 
and  injured.  It  is  alleged  in  the  complaint,  that  the  defend- 
ant caused  the  injury  by  negligently  and  unlawfully  driving 
his  team  and  heavy  double-wagon  off  the  ferry-boat  in  such 
a  manner  as  to  strike  against  the  dray  of  one  Coughran — 
who  was  driving  his  horse  and  dray  off  from  the  ferry-boat 
at  the  same  time— ^nd  to  force  and  throw  the  dray  and  horse 
thereto  attached  against  Mrs.  Ounrdngham^  thereby  crowd- 
ing or  forcing  her  into  the  river.  It  seems  that  the  ferry- 
boat could  not  approach  to  the  shore  on  account  of  the  shal- 
lowness of  the  water  at  that  point,  and  a  dock  or  approach 
was  made  from  the  shore  for  a  landing.  On  the  upper  side 
of  this  dock  there  was  no  railing  or  other  protection ;  on  the 
lower  side  there  was  a  warehouse  and  wharf  immediately 
joining  which  was  elevated  about  a  foot  above  the  dock. 
Mrs.  Cunningham  was  standing  on  the  "upper  side  of  the 
dock,  at  the  water's  edge,  waiting  to  get  on  the  ferry-boat, 
when  she  was  crowded  or  forced  into  the  river.  It  was 
claimed  that  she  had  taken  an  exposed  position  on  the  dock, 
and  that  thus,  by  occupying  the  position  she.  did,  she  was 
guilty  of  negligence  which  essentially  contributed  to  the 
injury.    If  this  were  so— and  it  is  not  impossible  that  a 
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jury  might  have  so  found,  when  considering  all  the  evidence 
bearing  upon  that  point — then  tt e  suppose  no  recovery  could 
be  had.  Of  course,  we  express  no  opinion  upon  the  weight  of 
that  evidence ;  all  that  we  wish  to  be  understood  as  saying  is, 
that  there  was  sufficient  testimony  in  the  case  to  submit  the 
question  to  the  jury  whether  Mrs.  Qmmngham  was  guilty 
of  negligence  in  occupying  the  position  she  did  upon  the 
dock,  which  contributed  to  the  unfortunate  result  K  she 
suffered  an  injury  attributable  in  some  measure  to  a  want 
of  requisite  care  on  her  part,  then  no  recovery  can  be  had, 
although  the  defendant  did  not  exercise  ordinary  diligence 
in  the  management  of  his  team,  and  in  driving  off  from  the 
boat  In  the  case  of  Potter^  Adm%  ete.j  v.  The  Chicago  ^ 
Northwestern  JR.  JR.  Go.y  21  Wis.,  S72,  which  was  an  action 
brought  against  the  company  for  negligently  causing  the 
death  of  a  child  about  ten  years  old,  while  getting  off  the 
cars  at  a  station,  this  court  held  it  to  be  error  on  the  part 
of  the  circuit  court,  to  charge  the  juxy  that  if  they  should 
find  that  the  deceased,  or  her  mother  (who  had  the  child  in 
charge),  was  guilty  of  sUgkt  negligence  only  in  getting  off 
the  cars,  and  the  defendant  company  was  guilty  of  gro8$ 
negligence,  a  recovery  could  be  had  in  the  action.  Mr. 
Justice  Downer  says,  in  the  opinion  in  that  case,  that  ^^  neg- 
ligence proximate  or  contributing  to  the  iryury,  however 
slight,  prevents  a  recovery."  Substantially  the  same  prin- 
ciple had  been  previously  decided  by  this  court  in  other 
cases,  that  a  party  cannot  ^^  recover  for  an  iigury  of  which  his 
own  negligence  was  in  whole,  or  in  part,  the  proximate 
cause."  Rothe  v.  Ma.  &  St.  Paid  JR.  R  Co.,  21  ^is., 
266 ;  Chicago  ^  Northwestern  JR.  B.  Co.j  v.  Gross^  17  id.,  428; 
Spencer  v.  The  Mil  ^  Prairie  du  Chim  JR.  R  Co.,  id.,  488; 
Achtenhagen  v.  The  C%  of  Watertoum,  18  id.,  881 ;  Bennett  v. 
The  Chicago  ^  Northwestern  B.  B.  Co.,  19  id.,  146 ;  Lang- 
hoff  V.  The  Mil.  ^  Prairie  du  Chien  B.  B.  Co.,  id.,  489; 
Stucke  V.  The  Ml.  ^  Miss.  B.  B.  Cb.,  9  id.,  200. 
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From  some  other  instructions  given  to  the  jury  in  this 
case,  we  conclude  that  there  must  have  been  a  little  confu- 
sion in  the  mind  of  the  circuit  judge  as  to  what  was  remote 
and  what  proximate  negligence,  within  the  meaning  of  the 
adjudged  cases ;  and  a  word,  therefore,  upon  that  point  may 
be  proper.  The  jury  were  in  effect  told  in  this  case,  that  if 
Mrs.  Gunninffham^  in  occupying  the  position  she  did,  was 
guilty  of  negligence,  it  was  remote,  and  did  not  excuse  the 
exercise  of  reasonable  care  and  prudence  on  the  part  of  the 
defendant  in  driving  his  team  off  the  boat  and  over  the 
wharf;  for  that  the  rule  was,  that  she  must  have  done  some  act 
at  the  very  moment  of  the  happening  of  the  accident,  which 
contributed  to  the  same ;  that  is,  that  the  negligence  on  her 
part  must  have  been  at  the  very  moment  of  the  accident,  or 
so  near  to  it  as  to  have  been  one  of  the  immediate  and  direct 
causes  in  producing  the  injury.  From  these  instructions, 
the  jury  might  well  have  supposed,  that  remote  and  proxi- 
mate negligence  referred  solely  to  the  nearness  in  the  order 
of  time  in  which  certain  acts  were  done ;  in  other  words^ 
that  although  Mrs.  Cimnvngham  was  guilty  of  negligence  in 
occupying  the  position  she  did  when  crowded  into  the  river, 
yet,  as  she  had  taken  that  position  some  little  time  before 
the  accident  happened,  her  negligence  was  remote,  and  did 
not  prevent  a  recovery.  Now  it  is  very  evident  that  whether 
negligence  is  proximate  or  remote  does  not  depend  alone 
upon  the  closeness  in  the  order  of  time  in  which  certain 
tMngs  are  done.  Other  consequences  and  other  causes 
must  be  considered.  For  illustration :  a  person  lies  down 
upon  a  railroad  track,  and  goes  to  sleep;  and  if  killed  an 
hour  afterwards  by  a  tndn  of  cars  running  over  him,  we  say 
that  his  negligence  was  proximate,  not  remote,  because  it 
directly  and  naturally  contributed  to  his  death.  The  cir- 
cumstance that  he  lay  down  upon  the  track  an  hour  or  two 
before  he  was  run  over  by  the  cars,  does  not  change  the 
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character  of  the  negligent  act  His  lying  down  npon  the 
track  in  the  first  instance,  and  his  remaining  there,  was  a 
continuing  act  of  negligence.  80  here,  if  Mrs.  Cumdnffham 
occupied  an  exposed  position  on  the  dock-— one  where  she 
would  likely  be  struck  and  forced  into  the  river  by  teams 
passing  on  and  off  the  ferry-boat — and  if,  by  remaining  in 
that  position,  she  was  guilty  of  negligence  which  contributed 
to  the  injury,  then  no  recovery  can  be  had,  although  she 
might  have  taken  her  position  some  little  time  before  the 
accident  Hence  we  think  the  instructions  upon  this  point 
were  calculated  to  mislead  the  jury,  because  they  restricted 
them  to  the  consideration  of  the  question,  whether  Mrs. 
Cunmnyham  did  some  negligent  act  at  the  very  moment 
the  accident  happened,  and  not  whether  the  negligent  act 
directly  and  naturally  contributed  to  the  injury.  In  the 
case  of  CUeago  ^  Northwestern  JB.  R.  Co.  v.  GosSy  above 
cited,  the  distinction  between  remote  and  proximate  negli- 
gence is  clearly  pointed  out  In  that  case,  as  in  this,  the 
jury  were  restricted  altogether  to  the  consideration  of  th^ 
question,  whether  the  plaintiff's  negligence  was  proximate 
or  remote  in  the  sense  of  its  having  occurred  at  the  time  of 
the  alleged  injury,  leaving  the  degree  of  negligence  wholly 
out  of  the  case. 

But  it  is  further  insisted  that  the  plaintiffs  were  entitled 
to  recover  in  the  action,  because  the  defense  set  up  in  the 
answer  and  attempted  to  be  proved,  excluded  all  pretense 
of  negligence  on  the  part  of  Mrs.  Cunningham.  It  is  true 
that  it  is  stated  in  the  answer,  by  way  of  notice,  that  the 
injury  to  Mrs.  Cunnmgham  was  produced  by  other  causes ; 
such  as  the  want  of  care  on  the  part  of  Coughran ;  defect 
in  the  ferry  landing;  and  carelessness  on  the  part  o£  the 
employees  of  the  city  in  the  management  of  the  ferry.  I  But 
there  is  likewise  the  general  denial,  which  put  in  issue  the  i 
right  of  the  plaintiff  to  recover.    It  was  not  neceesaiy  to  I 
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state  in  the  answer  that  the  injury  was  caused  by  the  negli- 
gence of  Mrs.  Cunnmffhamj  or  by  both  her  negligence  and 
that  of  tiie  defendant ;  since  this  would  merely  amount  to 
the  general  issue.  Pottery  Adm%  eic.y  v.  The  Chicago  ^ 
Norlhrvesiem  JR.  R.  Co.y  20  Wis.,  688.  If,  therefore,  there 
was  any  &ct  or  circumstance  which  tended  to  show  that  the 
injury  arose  partly  by  the  negligence  of  Mrs.  Cuaningham^ 
the  defendant  was  entitled  to  proper  instructions  in  view  of 
any  such  evidence.  For  that  &ot,  if  established  to  the  satis- 
fiEiction  of  the  jury,  would  be  an  answer  to  the  action.  So^ 
notwithstanding  the  unnecessary  matter  stated  in  the  answer, 
one  of  the  issues  was,  whether  the  plaintiff,  Mrs.  Ciaming^ 
hoMj  by  her  carelessness  and  improper  conduct,  contributed 
to  the  injury  or  not  We  are,  therefore,  of  the  opinion  that 
there  must  be  a  new  trial. 

By  the  Court — The  judgment  of  the  circuit  court  is 
reversed,  and  a  new  trial  ordered. 


City  op  Fond  dxt  Lac  vs.  Bonbstbbl. 

Vanttne$  h€twe$n  moMsofM  and  wrt^laml, — Ijftet  of  a  gmeral  ^^fpeartmee.'^ 
AppealabU  orden, 

1.  When  the  oompUini  does  not  follow  the  tuinmoiiSy  the  former  uid  not  the 

Utter  most  be  held  irregular  for  thai  reason. 

2.  In  BQch  a  case  a  general  appearance  does  not  waiye  the  irregularitj. 

8.  Where  the  complaint  is  serred  either  with  the  summons  or  afterwards  on 
the  appearance  of  the  defendant,  a  Tariance  between  it  and  the  summons 
as  to  the  nature  of  the  action  (whether  in  tort  or  upon  contract),  cannot 
be  taken  adyantage  of  bj  the  defendant. 

4.  Is  an  order  revising  to  set  aside  the  oomplaint  for  soeh  Tarianoe  appeal- 
able T 

APPEAL  from  the  Circuit  Court  for  Ibnddu  Lac  County. 
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Summons  as  in  an  action  for  relief;  the  complaint  (served ' 
therewith)  alleging  that,  on  etc.,  defendant  was  mayor  ol 
the  plaintiff  city,  and  plaintiff  delivered  to  him  to  sell  in 
New  York  city  and  pay  the  proceeds  to  plaintiff,  2,013  shares 
of  certain  railroad  stock,  of  the  value  of  $100,000 ;  that 
defendant  afterwards,  on  etc.,  sold  the  stock,  and  received 
therefor  $88,594;  that  afterwards,  on  etc.,  plaintiff  duly 
dem^ided  of  him  the  latter  sum,  which  he  wholly  neglected 
and  refused  to  pay,  and  has  unlawfully  converted  and  disposed 
of  the  same  to  his  own  use ;  wherefore  judgment  is  de^ 
manded  for  said  sum,  with  interest,  etc  The  defendant, 
having  appeared  generally,  moved  to  set  aside  the  complaint 
for  variance  between  it  and  the  summons;  and  appealed 
from  an  order  denying  the  motion. 

Edward  8.  Braggy  for  appellant,  dted  1  Smith  k  Tif.  K. 
T.  Pr.,  Ill,  118 ;  22  K  T.,  226,  228 ;  11  Wis.,  476 ;  OrUm 
V.  Butler,  7  E.  C.  L.,  224;  1  Ohitty's  Pr.  (8th  Am.  ed.),  148. 

OillUty  ConkUn  ^  Pier,  for  respondent,  to  the  point  that  the 
complaint  sounds  in  tort,  cited  Bidder  v.  WkUlock^  12  How. 
Pr.  R.,  208;  Stall  v.  Kingy  8  id.,  298;  Burhans  v.  Casey,  4 
Sandf.,  707.  To  the  point  that  a  general  appearance  waives 
all  defects  in  the  summons  and  complaint,  they  cited  1  Whit 
Pr.,  807;  Baxter  v.  Arnold,  9  How.  Pr.  R.,  445;  Hewett  v. 
Howelly  8  id.,  846;  Webb  v.  Mott,  6  id.,  489;  Dole  v.  Manleyy 
11  id.,  188. 

The  following  opinion  was  filed  at  the  January  term,  1867. 

Downer,  J.  The  appellant  contends  that  his  motion  to 
set  aside  the  complaint  should  have  been  granted,  because  it 
does  not  follow  the  summons.  It  is  insisted  by  the  respond- 
ent that  if  there  is  any  such  irregularity,  it  was  waived  by 
a  general  appearance  of  the  appellant  (defendant  below). 
But  a  general  appearance  only  waives  defects  in  the  sum- 
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mons.  It  is  tme  there  are  some  New  York  decisions 
(6  How.  Pr.  R,  439 ;  8  id.,  846 ;  9  id.,  447)  to  the  effect  that 
a  sammons  in  every  respect  regular  on  its  face  is  made  de- 
fectiye  or  irregular  by  a  complaint  which  does  not  follow  it 
The  rule  in  such  cases  before  the  code  was,  that  the  declar- 
ation must  follow  the  summonii  or  process ;  and  that  if  it 
did  not,  the  former,  not  the  latter,  was  irregular.  And  such  we 
have  no  doubt  now  is  the  correct  rule.  Balcom,  J.,  in  Bidder 
V.  Whiilocky  12  How.  Pr.  R.,  208,  well  remarks,  that  "to 
hold  that  the  complunt  should  control  the  summons,  instead 
of  the  latter  controlling  the  former,  as  to  the  nature  of  an 
action  brought,  would  be  somewhat  like  making  a  judgment 
conform  to  the  execution  issued  on  it.  It  would  be  currus 
bovem  trahiU*  The  summons  we  hold  regular ;  and  if  there 
is  any  irregularity  in  the  complaint,  it  was  not  waived  by 
the  appearance. 

While  a  majority  of  the  court  are  inclined  to  the  opinion 
that  the  complaint  sets  out  a  cause  of  action  in  tort,  yet  we 
deem  it  unnecessary  to  dedde  that  point;  for  whether  the 
complaint  sets  out  a  cause  of  action  in  tort  or  on  contract, 
we  do  not  think  there  is  such  an  irregularity  as  the  defend- 
ant could  take  advantage  of.  What  was  the  rule  before  the 
code  7  Could  the  defendant,  on  motion,  set  aside  the  declar- 
ation in  an  action  at  law  because  the  summons  or  process 
was  in  an  action  on  contract,  and  the  declaration  in  tort? 
Chitty  (1  Chitty's  PL,  228)  says :  "  Upon  common  process 
by  bill  in  the  King's  Bench,  or  upon  a  capias  or  origiiyil 
quart  davisum  fregU  in  the  Common  Pleas,  the  plaintiff  may 
declare  in  any  cause  of  action  whatever,  though  the  writ  in 
each  is  trespass.  But  in  bailable  actions  the  declaration 
must  correspond  with  the  cause  and  form  of  action  in  the 
affidavit,  or  other  process ;  for  otherwise  the  defendant  will 
be  discharged  out  of  custody  on  filing  common  bail ;  but 
this  will  be  the  only  consequence,  for  the  court  will  not  in 
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Bach  case  set  aside  the  proceedings  for  irregularity/'    Ohitty 
further  says,  that  when  the  proceedings  are  by  original^  the 
proceedings  will  not  be  set  aside  by  reason  of  variance  be- 
tween the  writ  and  declaration  in  the  cause  of  action,  the 
only  effect  of  such  variance  being  to  entitle  the  defendant  to 
his  discharge  on  entering  common  appearance.     See  also 
Tidd's  Prac.  (8th  ed,),  468.    In  Rogers  v.  Rogers^  4  Johns., 
♦485,  the  defendant  having  been  arrested  upon  a  capias  ad 
^respondendum  with  an  ac  etiam  clause  upon  promises,  the 
court  held  that  the  plaintiff  in  his  declaration  was  bound  to 
follow  the  writ  as  to  the  nature  of  the  action,  and  set  aside 
the  declaration  as  irregular  for  not  doing  it,  citing,  to  sustain 
them,  in  part  the  same  authorities  cited  by  Chitty.    In  Dur- 
fee  V.  Heemstreetj  1  Wend.,  305,  tiie  same  question  arose,  and 
counsel  insisted  that  the  case  in  4th  Johnson  was  a  departure 
from  the  practice  of  the  King's  Bench,  and  was  not  sup- 
ported by  the  authorities  referred  to  in  that  case.    But  the 
court  said,  "  "Without  deciding  this  question,  it  is  enough 
that  this  court  has  a  right  to  regulate  its  own  practice;" 
and  adhered  to  the  ruling  in  4th  Johnson.    We  are  satisfied, 
after  an  examination  of  the  authorities,  that  that  ruling  was 
not  in  accordance  with  the  English  practice.    According  to 
that  practice,  the  defendant  could  not  crave  oyer  of  the  writ, 
and  he  could  not  therefore  take  advantage  of  the  variance. 
In  BaU  V,  Bank  of  UUea^  6  Cow.,  70,  the  court  held  that  a 
declaration  would  not  be  set  aside  on  motion  on  the  ground 
of  variance  between  it  and  the  original  writ,  which  was  a 
special  one.    In  Bidder  v.  WhiUockj  above  cited,  the  court 
held  that  a  variance  between  the  summons  and  complaint 
might  be  taken  advantage  of  on  motion.     The  practice  be- 
fore the  code  was  different  in  different  states ;  the  courts  of 
some  holding  that  the  variance  could  not  be  taken  advantage 
of  by  motion,  and  others  that  it  could.    We  see  no  good 
reason  why,  where  the  summons  and  complaint  are  both 
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served  at  the  same  time,  as  in  this  case,  or  where  the  de- 
fendant appears,  and  is  served  with  a  copy  of  the  complaint^ 
he  should  be  permitted  to  avail  himself  of  an  irregularity  by 
which  he  cannot  be  in  any  way  prejudiced.  We  hold,  there- 
fore, that  such  variance  cannot  be  in  any  way  taken  advant- 
age of  in  such  nases.  This  ruling,  however,  is  confined  to 
cases  where  the  complaint  is  served,  either  with  the  sum- 
mons or  afterwards  on  the  appearance  of  the  defendant 
By  the  Court. — The  order  of  the  circuit  court  is  affirmed. 

The  appellant  moved  for  a  rehearing.  The  following 
opinion  was  filed  at  the  September  term,  1867. 

CoLB,  J.  A  motion  for  a  rehearing  is  made  in  this  case, 
mfdnly,  as  is  stated  in  the  argument  of  the  counsel  for  the 
appellant,  for  the  purpose  of  asking  this  court  to  so  far 
modify  its  order  affirming  the  order  of  the  circuit  court  as 
to  permit  the  appellant  to  come  in  and  answer  and  defend 
the  action  upon  the  merits.  We  deem  such  a  modification 
of  the  order  entered  by  this  court,  under  the  circumstances, 
unnecessary.  For  we  cannot  assume  that  the  circuit  court, 
upon  a  proper  application,  will  refuse  to  let  the  appellant 
come  in  with  his  answer  upon  such  terms  as  may  seem  just 
and  equitable.  There  is  nothing  in  the  order  of  this  court 
which  would  prevent  the  circuit  court  from  exercising  its 
sound  discretion  in  the  matter. 

The  appealability  of  the  order  refusing  to  set  aside  the 
complaint  for  its  alleged  inconsistency  with  the  summons, 
was  not  contested  on  the  argument  It  may  be  very  ques- 
tionable whether  such  an  order  is  appealable  under  our  stat- 
ute. But  as  that  question  was  not  raised  by  counsel,  and  as 
we  are  not  clear  upon  the  point,  we  have  not  felt  like 
expressing  any  opinion  upon  it 

By  the  CourL — The  motion  is  denied. 
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Phillips  ys.  Phillips. 

DiTOKOB  2  Vohmtmy  s^^atkm  fwr  fnt  ywt^-^EfndmM  ^  imtmUim    Chap, 
87,  Law%  of  1866. 

1.  DtfeBcUnt  left  his  wife  ia  1867,  and  for  trf^  -jwtt  before  the  action  liTod 

im  California.  Daring  that  time  he  had  written  to  others,  but  not  to  her ; 
had  ne?er  requested  her  to  go  and  li?e  with  him ;  had  stated  no  reason 
for  not  returning ;  had  made  no  proTision  for  their  liTing  together,  and 
none  lor  the  support  of  the  family ;  though  it  appeared  that  he  had  been 
doing  well  in  business.  The  wife  testified  that  she  thought  he  had  not 
intended,  during  that  time,  to  Uto  with  her  again,  and  that  she  had  not 
had  any  intention  during  the  same  period,  to  Uto  again  with  him.  Hdd^ 
that  these  facts  are  ground  for  a  dlTorce  under  chap.  37,  Laws  of  1866. 

2.  Where  the  husband's  declarations  cannot  be  obtained  in  such  a  case,  the 

fact  that  his  absence  was  Toluntary  may  be  inferred  firom  the  fkots  in 
proof. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

Action  by  the  wife  for  a  divorce  from  the  bond  of  matri- 
mony. The  case  is  stated  in  the  opinion.  The  circuit  court 
found  that  the  parties  had  not  voluntarily  lived  entirely  sep- 
arate for  five  years  next  preceding  the  commencement  of 
the  action,  and  dismissed  the  complaint;  from  which  judg- 
ment plaintiff  appealed. 

Clark  ^  Boydy  for  appellant,  cited  Gregory  v.  Pierce^  4 
Met,  478;  Ahre^feldt  v.  Ahrej\feldtj  1  Hofiin.,  47;  1  Bishop 
on  Mar.  &  Div.  (4th  ed.),  §  677;  McQuaid  v.  McQuaidy 
Wright,  228. 

CoLB,  J.  Our  statute  makes  it  a  cause  for  divorce  from 
the  bond  of  matrimony  whenever  the  husband  and  wife 
shall  have  voluntarily  lived  entirely  separate  for  the  space 
of  five  years  next  preceding  the  application  for  the  divorce. 
Chap.  37,  Laws  of  1866.  It  appears  from  the  evidence,  that 
the  husband  left  his  wife  in  March,  1857,  and  for  the  last 
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five  years  next  preceding  the  commencement  of  the  suit  has 
lived  in  Tehama  in  California.  The  wife  testifies  that  when 
her  husband  went  away  he  told  her  that  he  should  return  in 
two  years ;  that  during  the  first  two  years  he  wrote  to  her, 
and  that  then  it  was  three  years  before  he  wrote  again :  that 
he  has  written  to  others  during  the  past  five  years,  but  not 
to  her;  that  he  has  never  requested  her  to  go  and  live  with 
him  in  California,  and  has  stated  no  reason  for  not  returning 
to  her;  that  he  has  made  no  provision  for  their  living 
together,  in  the  past  five  years ;  and  the  daughter  swears 
that  he  has  made  no  provision  for  the  family  during  that 
time.  The  wife  further  testified,  that  she  did  not  think  her 
husband  was  prevented  from  returning  on  account  of  busi- 
ness, or  for  want  of  means ;  that  she  has  heard  that  he  was 
doing  wiell,  and  had  large  sums  of  money ;  that  she  is  satis- 
fied that  he  could  have  returned  at  any  time,  had  he  been 
so  disposed.  From  his  acts  she  thinks  that  he  has  not 
intended,  for  the  past  five  years,  to  live  with  her  again. 
This  is  the  material  part  of  the  testimony;  and  we  are 
inclined  to  think  it  makes  out  a  case  within  the  statute.  Of 
course,  it  is  impossible  sometimes  to  get  at  the  real  inten- 
tion of  the  party,  and  we  can  only  gather  it  from  his  acts. 
We  presume  that  men  act  deliberately  and  according  to  the 
dictates  of  their  judgment  Now,  where  the  husband  is 
absent  for  years  from  his  wife  and  family — ^makes  no  pro- 
vision for  their  support — writes  to  others  but  not  to  his  wife 
—does  not  say  that  he  is  detained  by  business,  sickness, 
want  of  means,  or  any  disability — makes  no  effort  either  to 
return  to  his  family  or  have  them  come  to  him — what  infer- 
ence can  we  draw  from  his  acts  but  that  he  voluntarily  and 
purposely  does  just  what  he  does  do  ?  Doubtless  the  circuit 
judge  supposed  that  the  plaintiff  must  show  affirmatively, 
by  some  direct  proof,  that  the  husband  voluntarily  absented 
himself  from  his  family.    But  the  &ct  of  voluntary  aban- 
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donment  or  separation  seems  to  be  snficiently  proved  in  the 
case.  The  husband  has  continued  absent  from  his  wife 
during  the  statutory  period,  without  any  apparent  cause. 
We  must  presume  that  he  has  done  so  voluntarily,  aa  it  was 
so  easy  for  him  to  make  known  the  real  cause  of  his  absence, 
if  involuntary.  His  declarations  are  not  to  be  obtained ;  and 
we  must  conclude  from  his  conduct  that  he  has  acted  deliber- 
ately in  the  matter.  We  are  of  the  opinion  that  a  sufficient 
cause  for  granting  a  divorce  under  this  statute  is  made  out 
by  the  evidence. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  enter 
judgment  according  to  the  prayer  of  the  complaint 


State  ex  reL  Parr  vs.  The  City  Council  op  the  City  of 

Racine. 

Mandamus,  to  compel  levy  of  tax :  When  demand  not  neeetsary, — Evidence  of 
plaint^ s  ownerek^  of  f%tdgment. 

1.  Where  the  law  anthoriiing  oitj  bonds  made  it  the  datj  of  the  council  fh>m 

time  to  time  to  leyj  a  tax  to  paj  interest  and  principal,  and  did  not  make 
that  duty  contingent  upon  a  demand  being  made :  Held,  that  after  Judg- 
ment upon  the  bonds  or  coupons,  mtmdamue  would  lie  to  compel  the  levy 
of  a  tax  to  pay  the  Judgment,  without  demand  made. 

2.  An  affidayit  by  relator's  attorney  that  the  Judgment  had  been  assigned  to 

relator,  and  that  the  written  assignment  was  in  affiant's  hand,  Keld^  to  be 
sufficient  CTidence  of  relator's  ownership,  until  the  assignment  was 
impeached,  or  the  contrary  shown. 

APPEAL  from  the  Circnit  Court  for  Bovine  Connly. 
On  the  28th  of  February,  1862,  a  judgment  waa  duly 
docketed  in  said  court  in  favor  of  one  Taylor  against  the 
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city  of  Racine,  for  $8,048.40.  In  1867,  Farr  appeared  in 
court  by  Matt  H.  Carpenter^  ^^-j  Ms  attorney,  and,  on  the 
record  of  said  judgment  and  the  affidavit  of  said  attorney, 
moved  for  a  mandamus  requiring  the  common  council  of  said 
city  to  levy  and  assess  a  tax  on  the  taxable  property  of  the 
city  to  pay  the  judgment,  etc.  The  affidavit  states,  among 
other  things,  that  Toyfor,  on  etc.,  sold  and  assigned  said 
judgment  to  IhrVy  "as  appears  by  written  assignment 
thereof  in  the  possession  of  said  affiant;**  that  the  judg- 
ment was  upon  coupons  of  certain  bonds  issued  by  said  city, 
under  chap.  114,  Pr.  &  L.  Laws  of  1856 ;  and  that  the  city 
council  had  never  levied  or  assessed  any  tax  to  pay  that  por- 
tion of  the  interest  on  said  bonds  included  in  said  judgment 
An  order  was  granted  requiring  the  council  to  show  cause, 
etc. ;  and,  after  a  hearing,  the  court  made  an  order  for  a 
peremptory  mandamus.  The  order  recites,  among  other 
things,  that  it  appeared  to  the  court  that  said  judgment  had 
been  assigned  to  the  relator,  and  was  owned  by  him,  and 
entirely  unpaid,  and  that  no  tax  had  been  levied  or  collected 
to  pay  it.  The  city  council  appealed  from  the  order. 
Elbert  0.  Handy  for  the  appellant.  (No  argument  on  file.) 
Mail.  H,  CarperdeTy  for  the  relator,  to  the  point  that  no 
demand  was  necessary,  cited  Oomm.  v.  Council  of  Pittsburgk^ 
84  Pa.  St,  512;  Begina  v.  Kendaa,  1  Ad.  &  E.  (N.  S.),  886, 
n.;  King  v.  East  India  Oo.j  4  B.  &  Ad.,  680;  Graham  v. 
MaddoXy  6  Am.  Law  Reg.,  625. 

Dixon,  C.  J.  There  can  be  no  question  as  to  the  right  of 
a  judgment  creditor,  in  a  case  like  this,  to  the  writ  of  man- 
damus to  compel  the  city  council  to  levy  a  tax  to  pay  the 
judgment,  provided  an  application  sufficient  in  form  is  made. 
This  application  seems  to  us  sufficient  The  only  objections 
B^ade  or  suggested  are,  1st,  that  a  demand  on  the  city  coun- 
cil to  levy  the  tax  is  necessary  before  a  mandamus  can  go ; 
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and,  2d,  that  it  is  not  sliown  by  the  affidavit  that  the  relator 
is  the  owner  of  the  judgment. 

A  demand  is  clearly  unnecessary,  because  it  is  made  the 
duty  of  the  city  council,  without  it,  from  time  to  time  to  levy 
a  tax  sufficient  to  pay  the  interest  and  principal  of  the  bonds 
upon  which  the  judgment  was  rendered,  as  the  same  shall 
become  due.  Pr,  Laws  of  1856,  chap..  114,  sec.  5.  If  the 
act  had  required  the  council  to  do  so  upon  the  demand  of 
any  person  interested,  .then  a  demand  would  have  been 
necessary ;  but  not  otherwise. 

The  affidavit  shows  that  the  judgment  has  been  assigned 
by  the  judgment  creditor  to  the  relator,  by  written  assign- 
ment in  possession  of  the  affiant  as  the  relator's  attorney. 
This  is  sufficient  evidence  of  the  relator's  ownership  of  the 
judgment — ^at  all  events  until  the  assignment  is  impeached, 
or  the  contrary  shown. 

By  the  OowrL — Order  affirmed. 
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28  m 

{•107  SSI  ^QVITt:  Action  hy  j%tdgmeiU  creditor^  to  remove  ftaudutent  obMtade*  to  levy  of 
execution, — Riff  hie  of  adminietrator  of  deeeaeed  debtor ;  whether  to  he  wuute 
a  party, — Pleading, 

1.  Where  one  hM  a  jndgment  which  would  be  a  specific  lien  on  certain  land 

of  the  debtor,  he  may  bring  an  action  to  haTe  a  conTejanoe  of  said  land 
to  a  third  partj  a<iUudged  fraudulent ;  and  this,  whether  he  has  issued  a 
▼alid  execution  (returned  unsatisfied),  or  not. 

2.  Although  the  administrator  is  authorised  (B.  S.,  chap.  100,  sees.  16-lS)  to 

sue  for  real  estate  couTejed  bj  a  deceased  person  in  his  Ufe  time  with 
intent  to  defraud  creditors,  this  does  not  affect  the  judgment  creditor's 
rfght  to  maintain  his  equitable  action. 
8.  In  Mcfh  an  action,  where  the  debtor  is  deceased,  his  administrator  is  ndi 
a  necessary  party  defendant,  the  proceeding  being  for  the  benefit  of  the 
estate. 
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4.  An  ayerment  that  an  execntion  was  **  duly  issned,*'  is  sufficient,  without 
expressly  alleging  leare  of  court  where  that  was  required  by  law. 

APPEAL  from  the  Circuit  Court  for  Bock  County. 

The  complaint  avers,  in  substance,  that  on  the  20th  of 
May,  1864,  Daniel  Radway  was  owner  in  fee  of  certidn 
described  land  in  said  county  (N.  ^  of  S.  f  of  W.  |  of  a  quar- 
ter section),  under  a  deed  of  conveyance  duly  executed  and 
delivered  to  him,  for  a  good  and  valuable  consideration,  by 
one  Chariotte  Hunter,  about  February  9, 1868,  which  con- 
veyance was  taken  by  said  Daniel  for  his  own  sole  and 
exclusive  use,  and  the  consideration  paid  by  him,  and  no 
other  person  acquired  any  interest  in  the  land  by  said  pur- 
chase; that  said  Daniel  retained  possession  of  said  deed, 
claiming  and  holding  title  to  the  land  by  virtue  thereof, 
until  January  81,  1865,  but  it  was  never  recorded;  that 
upon  the  execution  and  delivery  of  said  deed,  he  entered 
into  possession  of  the  premises  under  it,  and  at  all  times 
thereafter  continued  to  hold,  occupy  and  possess  them  and 
receive  the  rents,  issues  and  profits,  lis  absolute  owner  under 
and  by  virtue  of  said  deed,  until  his  death,  August  2, 1865 ; 
that  on  said  20th  of  May,  1864,  the  plaintiff  in  this  action 
duly  recovered  a  judgment  in  said  court  against  said  Daniel 
for  $1,448,  which  was  duly  docketed,  and  the  judgment 
roll  duly  filed,  etc,  on  the  same  day,  an&  said  judgment 
thereupon  became  and  has  ever  since  remained  a  lien  on 
said  premises,  and  has  never  been  reversed,  annulled,  or 
in  any  manner  satisfied  or  discharged ;  that  afterwards, 
to-wit,  on  said  81st  of  January,  1865,  for  the  purpose  of 
defrauding  plaintiff,  and  hindering  and  delaying  him  in 
the  collection  of  said  judgment,  said  Daniel  fraudulently 
destroyed  said  deed,  and  at  the  same  time  fraudulently  pro- 
cured said  Charlotte  Hunter  to  execute  instead  thereof  a 
deed  to  the  defendant  Jones  of  the  same  lands,  and  to  deliver 
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the  Bame  to  him,  said  Daniel^  which  deed  bore  date  the  day 
and  year  last  aforesaid,  and  was  dnly  signed,  witnessed  and 
acknowledged  according  to  law;  that  said  Daniel  caused  the 
same  to  be  recorded  in  the  proper  office,  on  the  18th  of  Feb- 
ruary,  1865 ;  that  no  consideration  was  paid  or  agreed  to  be 
paid  by  Janjt^  to  any  person  for  the  execution  and  delivery 
of  said  conveyance,  or  for  said  lands,  but  the  deed  was 
obtained  by  collusion  between  said  Daniel  Radway,  J(mes 
and  Charlotte  Hunter,  solely  for  the  purpose  of  fraudulently 
avoiding  the  lien  of  said  judgment,  etc.,  etc. ;  that  J(mes  has 
never  had  possession  of  the  land,  nor  received  the  rents  and 
profits  thereof,  nor  sought  to  exercise  any  control  over  it  or 
them,  but  ever  since  the  death  of  Daniel  Radway,  the  land 
has  been  occupied  as  his  estate,  and  the  rents  and  profits 
have  been  received  by  the  administrator.  The  complaint 
then  states  the  names  of  the  widow  and  heirs  of  said  Daniel 
Radway,  who  are  made  defendants  along  with  said  Jones; 
but  neither  the  administrator  nor  said  Charlotte  Hunter  is 
made  a  party.  It  further  avers  that  on  the  10th  of  Novem- 
ber, 1866,  an  execution  upon  said  judgment  was  duly  issued 
against  the  property  of  said  Daniel  Radway ;  that  the  sheriff 
has  levied  upon  said  land  as  the  property  of  said  Daniel,  and 
has  advertised  it  for  sale  under  said  execution ;  that  at  the 
death  of  said  Daniel,  he  did  not  own  any  personal  property 
liable  to  sale  on^execution,  and  beside  the  land  in  question 
owned  no  real  estate  on  which  said  judgment  became  a  lien, 
or  that  was  liable  to  sale  on  execution ;  that  the  estate  of 
said  Daniel  is  insolvent;  and  that  he  never  sold  or  conveyed 
said  land  to  any  person,  and  it  has  not  been  sold  or  conveyed 
since  his  death.  Prayer,  for  judgment,  that  the  deed  from 
Charlotte  Hunter  to  Jones  is  void,  and  be  set  aside ;  that  the 
fee  of  the  land  passed  to  Daniel  Radway  by  the  first  men- 
tioned deed,  and  continued  in  him  till  his  death ;  that  plain- 
tiff's said  judgment  became  a  lien  on  the  land,  and  still  con- 
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tinues  to  be  such ;  and  that  the  judgment  in  this  cause  be 
recorded  in  the  office  of  the  register  of  deeds,  etc.,  and  stand 
for  a  conveyance  of  the  land  to  Daniel  Radwaj ;  and  for 
general  reliefl 

The  defendants  Jtmea  and  Edwin  M.  Badvxxy  demurred  to 
the  complaint,  1.  As  not  stating  a  cause  of  action.  2«  That 
the  title  to  the  land  appears  thereby  to  have  been  in  Jones 
when  plaintiff's  judgment  was  rendered.  8.  That  Daniel 
Badway  appears  to  have  been  in  possession  of  the  premises 
when  said  judgment  was  rendered,  having  no  other  real 
estate,  and  tiierefore  the  judgment  did  not  become  a  lien  on 
them.  4.  That  Charlotte  Hunter  and  the  administrator  of 
Daniel  Badway  should  have  been  made  parties.  5.  That 
plaintiff's  claim  does  not  appear  to  have  been  presented  to 
the  commissioners  of  said  estate.  6.  That  it  appeared  that 
the  execution  on  said  judgment  was  issued  after  Daniel  Bad- 
way's  death,  and  was  therefore  void.  7.  That  it  appears 
that  said  Daniel  died  insolvent,  and  no  action  could  be  main- 
tained without  making  his  creditors  parties. 

The  demurrer  was  overruled ;  and  the  demurrants  appealed. 

Todd  ^  Converse^  for  appellants  : 

1.  It  appears  from  the  complaint  that  Daniel  Badway 
was  in  possession  of  the  forty  acres  ui  question,  and  that  it 
was  all  the  land  he  owned ;  hence  the  judgment  was  not  a 
lien.  2.  The  administrator  should  have  been  made  a  party. 
7  Me.,  159;  9  Miss.,  804;  2  McCord's  Ch.,  685.  8.  This 
is  a  proceeding  in  aid  of  an  execution.  But  no  execution 
could  issue  at  the  time  mentioned  in  the  complaint.  B.  S., 
chap.  140,  sec.  2.  The  plaintifi^  therefore,  has  not  exhausted 
his  legal  remedy,  and  cannot  have  equitable  aid. 

Conger  ^  Ekmes^  for  respondent. 

Dixon,  C.  J.  One  of  the  principal  questions  presented 
by  this  case  was  likewise  presented  to  and  decided  by  this 
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court  in  the  case  of  Oaies  v.  Boomer^  17  Wis.,  455.  That 
was  an  action  by  the  plaintiff,  judgment  creditors  of  one 
of  the  defendants,  to  have  a  deed  executed  by  him  to  his 
co-defendant  set  aside  as  a  fraudulent  obstruction  to  the 
proceedings  of  the  plaintiff  to  enforce  the  liens  of  their 
judgments,  and  so  that  they  might  sell  the  property  upon 
execution.  The  action  was  sustidned,  and  this  court  quotes 
with  approbation  the  language  of  the  chancellor  in  Beck  v. 
Burdetty  1  Paige,  305,  and  other  cases,  to  the  effect  that  there 
are  two  classes  of  cases  where  a  plaintiff  is  permitted  to 
come  into  a  court  of  equity  for  relief,  after  having  pro- 
ceeded to  judgment  and  execution  at  law  without  obtain- 
ing satisfaction  of  his  debt.  In  the  one  case  he  is  compelled 
to  come  for  the  purpose  of  removing  some  obstructions 
fraudulently  or  inequitably  interposed  to  prevent  a  sale  on 
execution.  In  the  other,  he  comes  to  obtain  satisfaction  of 
his  debt  out  of  the  property  of  the  defendant  which  cannot 
be  reached  by  execution  at  law.  As  was  said  of  Gnies  v. 
Boomer y  this  is  obviously  a  ease  of  the  former  character; 
and,  as  the  judgment  of  the  plaintiff  is  by  statute  a  specific 
lien  upon  the  land  without  the  issue  or  levy  of  an  execu- 
tion, it  would  seem  that  the  plaintiff  is  entitled  to  the  aid  of 
the  court,  whether  execution  has  been  issued  and  returned 
unsatisfied,  or  not;  and  especially  would  this  seem  to  be  so, 
where  it  appears  from  the  complaint  that  the  plaintiff  is 
otherwise  without  means  of  obtaining  satisfaction  of  his 
debt.  The  existence  of  the  lien  without  adequate  remedy 
for  enforcing  it  at  law,  by  reason  of  the  fraudulent  or  inequit- 
able obstruction  interposed  by  the  defendant,  is  sufficient  to 
give  a  court  of  equity  jurisdiction. 

This  disposes  of  all  questions  of  irregularity  in  issuing 
the  execution,  alleged  in  the  complaint  to  have  been  issued. 
If  the  issue  of  execution  is  not  required  at  all,  then  the 
rights  of  the  plaintiff  are  not  prejudiced  by  one  irregularly 
issued. 
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But  another  answer  to  this  objection  is,  that  it  does  not 
appear  from  the  complaint  that  the  execution  was  irregu- 
larly issued.  It  is  not  averred  in  the  complaint  that  it  was 
issued  without  leave  of  court;  and  that  feet  not  being 
shown,  there  is  nothing  upon  which  to  base  the  objection. 

The  same  observation  is  true  of  the  objection  that  the 
judgment  is  not  a  lien  by  reason  of  the  premises  in  ques- 
tion being  the  homestead  of  the  judgment  debtor,  and  there- 
fore exempt.  It  does  not  appear  from  the  complaint  that 
the  debtor  had  no  other  real  estate,  nor  that  this  land  was 
occupied  by  him  as  a  homestead  in  the  manner  prescribed 
by  statute. 

Nor  do  we  think  the  case  fells  within  the  principle  laid 
down  in  Bate  v.  Grahamy  11 K.  Y.,  237.  That  was  an  action 
by  a  creditor  having  no  specific  lien  or  interest,  to  impeach 
a  sale  of  personal  property  made  by  his  deceased  debtor 
with  intent  to  defraud  creditors,  and  to  recover  the  same 
from  the  fraudulent  vendee.  Here  the  creditor  has  a  spe- 
cific lien,  which  he  cannot  enforce  without  the  aid  of  equity, 
and  he  calls  upon  the  court  for  that  purpose.  The  distinc- 
tion between  the  two  cases  is  too  obvious  to  require  further 
comment. 

Nor  do  the  statutes  authorizing  an  executor  or  adminis- 
trator to  sue  for  and  recover  back  real  estate  conveyed  by 
a  deceased  person  in  his  life  time  with  intent  to  defraud  his 
creditors,  and  providing  for  the  disposition  of  the  proceeds 
of  the  real  estate  so  recovered  (R.  S.,  chap.  100,  sees,  16, 
17  and  18),  at  all  afiect  the  question  of  the  plaintiff's  right 
to  sue.  They  do  not  take  away  his  remedy,  nor  deprive 
him  of  the  lien  of  his  judgment. 

The  only  remaining  objection  is,  that  the  administrator 
is  not  a  party  defendant.  This  is  well  answered  when  it  is 
said  that  this  is  a  proceeding  for  the  benefit  of  the  estate, 
and  that  the  administrator  could  make  no  (^position  if  he 
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were  present.  We  do  not  see,  therefore,  how  the  estate  can 
be  prejudiced,  or  the  plaintiff's  right  to  relief  affected  by 
the  absence  of  the  administrator.  The  conveyance  to  the 
defendant  «7bne8  being  set  aside,  and  the  title  a^udged  to 
have  been  in  the  deceased  judgment  debtor  from  the  time 
of  his  purchase,  the  plaintiff  will  then  proceed  as  if  the 
debtor  had  died  seized  of  the  land  with  full  evidence  of  title 
in  himself.  The  administrator  is  not  a  necessary  party. 
By  the  OowrU — Order  af&rmed. 


Paul  vs.  Thb  City  of  Kenosha. 


FaUur4  of  eonaideratkm  ;  recovery  of  money  paid  for  void  city  bonde. 

FUdntiff  jrarohjMed  of  a  oitj  its  bonds,  which  were  Toid  for  want  of  power 
in  the  oitj  te  issue  them.  Held,  that  he  was  entitled  to  reooTer  the 
amount  paid,  as  for  a  faUure  of  the  consideration. 

It  was  not  necessary  for  plaintiff  to  return,  or  offer  to  return,  the  Toid 
bonds. 


APPEAL  from  the  Circuit  Court  for  Kenosha  County. 

The  plaintiff  declared  upon  three  $500  bonds  of  the  city 
of  Kenosha  (numbered  3,  4  and  5),  with  coupons  attached, 
alleged  to  have  been  made  September  Ist,  1857,  under  chap. 
183,  Pr.  &  L.  Laws  of  1857,  signed  by  the  mayor  and  clerk, 
and  sealed  with  the  seal  of  the  city,  payable  to  Josiah  Bond 
or  bearer,  to  aid  the  Kenosha  k  Rockford  E.  E.  Co.  in  the 
construction  of  its  road.  The  complaint  avers  that  in  Sep- 
tember, 1857,  at  defendant's  request,  plaintiff  purchased  of 
defendant  said  bonds  and  coupons,  and  paid  defendant  $1500 
therefor,  and  defendant  thereupon  delivered  them  to  him  as 
good  and  valid  bonds  and  coupons,  and  binding  upon  it,  and 
plainti£^  believing  them  to  be  such,  received  them  as  afore- 
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said,  and  now  bold  and  owns  them  as  his  property.  It  is 
then  alleged  that  defendant  afterwards  paid  one  year's  inter- 
est on  each  of  said  bonds  by  taking  np  the  t^o  coupons  on 
each  first  to  be  paid,  but  that  other  coupons,  calling  for 
$675,  are  past  due  and  unpaid,  and  that  payment  has  been 
demanded  and  refused,  etc.  It  is  further  alleged  that  the 
m(|ney  so  paid  to  defendant  by  plaintiff  was  solicited  and 
received  by  defendant  solely  for  its  legitimate  municipal 
purposes ;  that  ^^  defendant  then  and  there  asserted  to  plain- 
tiff that  said  bonds  were  worth  $600  each,  and  claimed  to 
own  and  hold  said  bonds  as  its  own  municipal  property,  to 
aid  in  its  municipal  affairs,  and  plaintiff,  then  and  there  rely- 
ing upon  such  assertions  of  defendant,  advanced  to  said  city 
the  several  sums  of  money  above  named ; "  that  the  money 
was  placed  in  the  treasury  of  the  city  with  its  other  money 
and  Amds  kept  and  used  for  municipal  purposes,  and  was 
wholly  used  for  such  purposes.  There  was  another  count, 
in  the  nature  of  an  mdebUatus  ussumpsU  for  $8,000,  ^^  for 
money  by  the  plaintiff  before  that  time  paid,  laid  out  and 
expended  to  and  for  the  defendant's  use  and  at  its  request, 
and  for  city  scrip  and  city  orders  and  promissory  notes  issued 
by  the  defendfmt,  sold  and  delivered  to  defendant  at  its  re- 
quest, and  for  money  had  and  received  by  defendant  to  and 
for  the  use  of  plaintiff,  and  for  the  use  and  interest  of  said 
several  sums  of  money." — ^In  obedience  to  an  order,  the 
plaintiff  served  a  bill  of  particulars,  as  follows:  '^The 
plaintiff,  on  or  about  the  8d  of  October,  1857,  sold  and 
delivered  to  defendant  at  its  request,  city  orders,  sometimes 
called  city  scrip,  issued  and  put  in  circulation  by  said  city 
for  the  purpose  of  defraying  its  municipal  expenses,  to  the 
amount  and  value  of  $881.  "**  *  Also,  the  plaintiff,  on  or 
about  said  8d  of  October,  1857,  at  the  request  of  the  defend- 
ant, advanced  to  the  defendant  for  municipal  purposes 
money  to  the  amount  of  $894.    Plaintiff  will  also  prove  on 
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the  trial  that  defendant  is  indebted  to  him  for  the  interest 
on  the  several  sums  hereinbefore  stated,  from  said  8d  of 
October,  1857."  The  answer  is  substantially  a  general  de- 
nial, with  an  allegation  that  the  bonds  above  mentioned 
were  issued  and  sold  without  authority  of  law,  and  had 
been  fully  paid  and  satisfied  before  they  came  into  plaintiff's 
possession. 

On  the  trial,  the  bonds  and  coupons  declared  on  were  put 
in  evidence ;  defendant  objecting,  on  the  grounds  that  they 
were  not  mentioned  in  the  bill  of  particulars,  and  that  they 
were  issued  and  delivered  to  plaintiff  without  authority  of 
law.  They  were  dated  September  21, 1857,  signed  by  the 
plaintiff  as  mayor  of  the  city,  and  countersigned  by  one 
West  as  city  clerk.  One  Lewis,  for  the  plaintiff,  testified 
that  he  was  defendant's  clerk  and  had  been  since  1858,  and 
that  he  had  examined  its  books  and  records  to  see  whether 
there  were  any  records  relating  to  the  sale  and  transfer  of 
these  bonds  by  the  city,  and  did  not  find  any  such.  One 
Hanson,  for  the  plaintiff,  testified  that  he  was  treasurer  of 
the  city  of  Kenosha  from  1858  to  1859 ;  that  during  1857 
the  city  issued  its  bonds  for  about  $100,000  to  the  Kenosha 
&  Rockford  R.  R.  Co.,  to  wd  in  the  construction  of  its  road; 
that  they  were  issued  in  pursuance  of  a  law  and  ordinance 
of  said  city,  with  the  signatures  of  the  mayor  and  clerk 
and  the  corporate  seal ;  that  they  were  all  made  payable  to 
Josiah  Bond  or  bearer,  and  all  delivered  to  the  Kenosha  ft 
Rockford  R.  R.  Co.  Witness  ftirther  testified,  against 
objection,  that  the  city  afterwards  becetme  owner  of  five  of 
the  bonds,  for  $500  each,  numbered  1  to  5 ;  that  he  (wit- 
ness) as  city  treasurer,  by  defendant's  direction,  disposed  of 
said  five  bonds,  three  of  which  he  sold  to  plaintiff  in  the 
latter  part  of  1857 ;  that  it  was  his  impression  that  plaintiff 
paid  him  80  to  85  cents  on  the  dollar,  $175  in  the  couponi> 
attached  to  sidd  bonds,  and  the  balance  in  money  and  cur- 
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rent  scrip,  issued  by  the  city  for  municipal  purposes ;  that 
said  scrip  was  canceled  to  witness'  credit,  like  other  city 
scrip,  on  his  settlement  with  the  city,  and  the  money  was 
used  by  the  city  as  a  part  of  its  general  funds.  Witness 
further  testified  that  the  city  had  neglected  to  make  pro- 
vision for  payment  of  the  interest  on  its  bonds,  and  that 
plaintiff  had  called  upon  him  once  or  twice  to  see  whether 
such  provision  had  been  made.  On  cross-examination,  the 
witness  testifi^ed  that  it  was  his  impression  that  in  consid- 
eration of  the  city  allowing  the  coupons  which  were  partly 
matured  to  remain  on  the  bonds  [when  they  were  issued  to 
the  railroad  company],  and  assuming  the  payment  of  certain 
interest,  the  five  bonds  above  mentioned  were  returned  to 
the  city,  which  received  them  of  the  company  at  eighty 
cents  on  the  dollar;  that  it  was  his  impression  that  the 
authority  given  him  by  the  city  council  to  sell  said  bonds 
was  a  matter  of  record  in  the  city  clerk's  office,  and  was  a 
resolution  of  the  common  council  acting  as  such,  passed  in 
October  or  December,  1857 ;  that  plaintiff  did  not  pay  more 
than  $800  in  money,  and  witness  thought  from  $200  to 
$800 ;  that  some  of  the  scrip  delivered  to  him  by  plaintiff 
for  the  bonds  was  of  then  recent  issue,  and  none  of  it  more 
than  a  year  old ;  that  a  certain  sum  was  allowed  the  mayor 
for  services  in  executing  the  bonds,  and  witness  was  not 
sure  that  scrip  was  issued  therefor,  but  had  embraced  the 
amount  in  his  statement  as  to  the  amount  of  scrip  delivered 
to  him  by  plaintiff;  that  he  thought  the  mayor,  as  such,  was 
not  at  that  time  entitled  to  any  salary;  that  the  five  bonds 
above  mentioned,  when  they  came  back  to  the  city,  were 
surrendered  or  delivered  to  him  (witness),  and  he  gave  a 
receipt  for  them  to  the  railroad  company ;  that  he  could 
not  refer  to  any  act  or  resolution  of  the  common  xjouncil 
from  which  he  obtained  the  impression  that  the  bonds  were 
sold  to  plaintiff  to  procure  means  for  municipal  purposes. 
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On  re-direct  examination,  witness  stated  that  the  sum 
allowed  plaintiff  as  mayor  for  special  services  in  executing 
the  bonds  was  $100 ;  that  it  was  allowed  by  the  railroad 
company,  and  paid  by  it  to  the  city  in  this  transaction  [the 
return  of  the  bonds  to  the  city.]  It  appeared  further  that 
plwntiff  was  mayor  of  swd  city  from  the  spring  of  1857  to 
the  spring  of  1859. 

The  court  found  that  defendant  executed  and  delivered 
the  three  bonds  in  question,  and  the  coupons,  along  with 
other  bonds,  to  the  Kenosha  &  Rockford  R.  R  Co.  in  Sep- 
teraber,  1857 ;  that  said  company,  in  payment  for  interest 
which  had  accrued  on  said  bonds  when  so  delivered,  and 
of  certain  expenses  which  had  been  incurred  by  the  city  in 
and  about  the  execution  of  the  same  (including  $100  allowed 
plaintiff  as  mayor),  re-delivered  to  defendant  five  bonds  of 
$500  each,  and  coupons — ^three  of  which  were  the  bonds 
described  in  the  complaint;  that  defendant  sold  to  plaintiff 
the  three  bonds  last  above  mentioned,  with  coupons,  in  the 
latter  part  of  1857,  at  80  cents  on  the  dollar,  or  for  $1,200 ; 
that  plaintiff  paid  therefor  $175  in  coupons  attached  to  said 
bonds,  and  the  balance  in  cash  and  city  scrip ;  that  the  cash 
so  paid  (from  $200  to  $800)  was  placed  in  defendant's  treas- 
ury and  used  for  ordinary  municipal  purposes,  and  the  scrip 
had  theretofore  been  issued  for  ordinary  municipal  pur- 
poses, except  $100  of  it,  which  had  been  issued  to  plaintiff 
for  signing  bonds  as  aforesaid.  As  conclusions  of  law,  the 
court  held,  that  said  three  bonds  and  the  coupons  attached 
were  null  and  void,  and  of  no  value  whatever ;  that  the 
scrip  issued  to  plaintiff  for  signing  bonds  was  also  void ; 
that  the  plaintiff  was  entitled  to  judgment  for  the  sum  paid 
by  him  for  the  bonds,  less  said  two  amounts  of  $175  and 
$100,  i.  e.,  for  $926,  with  interest,  etc.  Judgment  accord- 
ingly; from  which  the  defendant,  after  excepting  to  the 
several  findings  of  fiatct  and  conclusions  of  law,  appealed 
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0.  S.  ^  F.  JSr.  Head,  for  appellant : 

1.  The  complaint,  without  stating  that  the  bonds  are  ille- 
gal or  void,  or  that  they  have  been  rescinded,  or  are  not  a 
present  legal  demand  against  the  defendant,  asks  for  a  judg- 
ment for  the  consideration  paid  therefor.  This  plaintiff 
cannot  have  without  returning,  or  offering  to  return  them. 
11  Wis.,  194.  2.  The  court  has  given  a  judgment  upon  the 
validity  of  the  bonds,  which  is  outside  of  the  case ;  and  this 
is  error.  8.  If  the  bonds  are  void  for  want  of  authority  in 
the  city  to  issue  them,  plaintiff  is  particeps  fraudiSj  and  must 
be  held  to  have  had  notice  of  their  invalidity ;  and  cannot 
recover  the  money  paid  for  them.  9  Cow.,  674;  2  Denio, 
26.  4.  If  they  are  void  because  they  had  answered  their 
purpose  and  been  returned  to  the  city  as  paid,  plaintiff,  who 
was  mayor  of  the  city,  was  cognizant  of  all  the  facts,  and  a 
party  to  them,  and  cannot  take  advantage  of  his  own  wrong. 
1  Wend.,  865;  2  East,  470;  28  Pick.,  288;  1  Cush.,  271. 
He  cannot  as  a  private  person  shield  himself  from  liability 
for  the  knowledge  which  he  had  as  an  officer.  L^Amoreaux 
V.  Vimdenburgy  7  Paige,  816.  5.  Mere  inadequacy  of  con- 
sideration is  no  defense.  The  city  has  paid  a  portion  of  the 
interest  on  these  bonds,  so  that  the  consideration  has  not 
wholly  failed.  Even  if  plaintiff,  had  he  given  his  note  in 
payment  for  the  bonds,  could  have  pleaded  a  failure  of  the 
consideration  in  answer  to  a  suit  on  the  note,  yet  he  cannot 
recover  the  money  paid.  2  Hill,  606,  and  cases  there  cited. 
6.  The  evidence  shows  no  knowledge  or  action  of  the  city 
council  in  regard  to  the  transaction,  no  request  of  defendant 
to  plaintiff  to  purchase  bonds  or  advance  money.  11  Ad. 
&  El,  488;  Ingraham  v.  Gilbert^  20  Barb.,  151. 

N.  H.  Jcy,  for  respondent.     [No  argument  on  file.] 

Cole,  J.  Under  the  circumstances,  we  consider  the 
objection  that  the  plaintiff  could  not  recover  the  considera- 
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tion  paid  for  the  city  bonds,  without  offering  to  return  them 
to  the  city,  as  untenable.  The  suit  was  against  the  city 
which  issued  the  bonds ;  and  the  bonds  were  put  in  evi- 
dence, and  declared  void  and  of  no  value  whatever  by 
the  circuit  court  What  further  purpose  or  use  can  the 
bonds  be  put  to  ?  They  are  canceled.  We  are  really  at  a 
loss  to  imagine  what  earthly  benefit  the  possession  of  the 
bonds  would  be  to  the  city.  Perhaps,  if  the  city  had  asked 
that  the  bonds  be  delivered  over  to  its  possession  after  the 
court  had  held  them  to  be  null  and  void,  the  court  might  have 
so  ordered ;  although  it  would  seem  to  be  an  idle  act.  But 
no  request  of  the  kind  was  made,  and  we  cannot  see  how 
the  city  can  possibly  be  prejudiced  by  the  bonds  remaining 
with  the  record  and  papers  in  the  cause.  The  court  held 
that  the  plaintiff  was  entitled  to  a  judgment  for  the  amount 
paid  for  the  bonds — ^less  the  $176  paid  in  coupons,  and  the 
$100,  paid  in  city  scrip,  which  was  allowed  the  plaintiff  for 
signing  the  bonds.  In  other  words,  the  plaintiff  was  per- 
mitted to  recover  the  amount  of  money  and  scrip  which 
had  been  issued  for  municipal  purposes,  and  which  had  been 
paid  the  city  by  him  for  bonds  which  were  of  no  value. 
What  valid  objection  can  there  be  to  a  judgment  against 
the  city  to  that  extent  ?  The  city  has  had  that  amount  of 
money  and  legal  scrip  for  its  city  bonds,  which  turn  out  to 
^e  of  no  value  whatever.  It  seems  to  fall  under  the  general 
rule  of  law,  that  where  a  party  sells  an  obligation  which 
turns  out  to  be  valueless  and  not  of  such  a  character  as  he 
represents  it  to  be,  he  is  liable  to  the  vendee  as  upon  a  fail- 
ure of  consideration.  The  city  bonds,  it  appears,  were  void 
when  the  agents  of  the  city  sold  them  to  the  plaintiff  Is  it 
just  and  equitable  that  the  city  retain  the  money  which  it 
has  received  for  its  own  worthless  bonds?  The  plaintiff 
took  the  bonds  upon  the  presumption  that  they  were  valid 
securities,  and  paid  his  money,  or  its  equivalent,  to  the  city 
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for  thenL  They  turn  out  to  be  void  for  want  of  power  on 
the  part  of  the  city  to  issue  them;  and  he  seeks  to  recover 
back  the  money  paid  as  upon  a  failure  of  consideration. 
Can  he  not  recover  the  amount  he  has  paid  the  maker  of 
the  bonds  for  its  worthless  paper  ?  It  seems  to  us  unneces- 
sary to  go  into  the  authorities  upon  the  question.  The 
principle  has  been  fully  discussed  in  Hard  v.  Holly  12  TS^s., 
112 ;  Lawton  v.  Howe^  14  id.,  241 ;  Cosiigan  v.  Hawkins  [ante^ 
p.  74.]  Upon  the  ground,  therefore,  that  the  amount 
recovered  was  paid  upon  a  consideration  which  has  failed, 
we  think  the  judgment  right. 

By  'the  Court. — ^The  judgment  of  the  circuit  court  is 
affirmed. 


ShBRIPPS  vs.   PUGH. 
Ckarter-party  eomtrued — Whether  owner  or  charter  ere  liable  for  eeametCe  wagee. 

1.  If  the  oharter«r  of  *  T«Mel  has  the  entiro  control  of  it,  8o  that  the  oap- 

tmin  and  seamen  are  primarily  in  his  employ,  and  he  runs  it  at  his  own 
expense,  the  general  owner  is  relieYed  from  liability  for  seamen's  wage^ ; 
otherwise  not. 

2.  A  wairer  by  the  general  owner  of  his  lien  for  the  freight  (as  by  the  tak- 

ing the  charterer'a  notea  therefor),  does  not  of  itself  relitYe  him  from 
liability  for  seamen's  wages. 
8.  A  Yessel  was  chartered  from  the  owner  and  captain  for  a  season  for 
$11,250,  the  charterers  to  giye  their  notes  for  $5,000,  and  **  pay  the 
TesseVs  running  expenses,  or  a  sum  not  exceeding  $S00  per  month 
for  the  same  while  running,"  to  be  vetained  by  the  captain  out  of  the 
flreights,  and  the  balance  at  the  end  of  the  season ;  and  if  her  gross 
earnings  exceeded  $11,250,  one-third  of  the  excess  was  to  be  paid  the 
owner  and  captain.  The  latter  were  to  <*  place  the  yessel  at  the  dis- 
posal "  of  the  charterers  during  the  season,  and  the  captain  was  to  **  sail 
her  hknself,"  attend  to  the  eoneetion  of  freights,  etc.  ffOd,  that  the 
phrase  "  to  sail  her  hiiBself  "  must  here  be  oonitnied  to  mean,  that  the 
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oaptarn,  &8  agent  for  the  owner,  wm  to  employ  the  erew ;  and  the  owner  is 
liable  for  the  eeamen's  wagee. 

APPEAL  from  the  County  Court  of  Milwaukee  County. 

Sheriffs  brought  an  action  against  one  Wolcott  to  recover 
$154.76,  and  garnisheed  Pugh;  and  the  answer  not  being 
satisiactory,  and  judgment  having  been  recovered  against 
Wolcott,  an  issue  was  made  up  between  the  parties  in  said 
court.  Pugh  was  owner,  and  Wolcott  mate,  of  a  schooner 
during  the  season  of  navigation  on  Lake  Michigan  and  the 
connecting  lakes,  in  1864;  and  the  schooner  was  char- 
tered for  the  season  by  Messrs.  Pridham  k  Davison.  The 
question  was,  whether  the  owner  or  thejcharterers  were  liable 
for  Wolcott's  wages.  The  charter-party  was  as  follows : 
"  [Date.]  We,  the  undersigned  Edwin  Pridham  and  J.  H. 
Davidson,  agree  to  charter  the  schooner  W.  J.  Whaling 
from  Richard  Pagh^  £!sq.j  and  Captain  James  D.  McGhiw, 
for  the  season  of  navigation  1864,  on  the  following  condi- 
tions, viz. :  For  the  sum  of  $11,250,  for  which  we  give  our 
notes  as  follows:  [here  follows  a  specification  of  four  notes 
for  an  aggregate  of  $5,000,  payable  between  May  Ist  and 
October  10th,  1864];  also  to  pay  the  vessel's  running 
expenses,  or  a  sum  not  exceeding  $800  per  month  for  the 
same  while  running,  and  the  balance  when  the  vessel  is  laid 
up  in  the  fall.  The  freights  collect.ed  by  said  vessel  on  her 
return  each  trip  to  Milwaukee,  to  be  handed  us — ^less  the 
above  amount  of  $800,  retained  by  Captain  McGtew  for  ex- 
penses. In  addition  to  the  above  $11,250,  if  her  gross  earn- 
ings exceed  that  amount,  one-third  of  the  said  balance  over 
and  above  the  $11,250  to  be  paid  said  Hichard  Pugh  and  Cap- 
tain McGaw  at  the  close  of  the  season.  We  also  agree,  in 
case  the  vessel  goes  through  the  Welland  Canal,  to  pay  the 
tolls  on  her  cargoes  each  trip.  Li  connection  with  the  above, 
the  said  Bkhard  Pugh  and  Certain  J.  D.  McGktw  place  the 
schooner  W.  J.  Whaling  at  our  disposal  during  the  term  of 
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navigation.  Captain  McGaw  to  Bail  her  himself,  attend  to 
collection  of  freights,  etc.,  etc.  Should  the  vessel,  any  time 
daring  the  season,  he  laid  up  hy  accident,  we  are  to  he 
allowed  for  her  detention  by  such  accident  for  the  length  of 
time  she  is  delayed  in  proportion  to  the  amount  paid  for  the 
time  intervening  betwixt  the  date  of  her  first  sailing  and  lay- 
ing up ;  and  should  she  at  any  time  be  lost,  or  so  injured  as  to 
prevent  her  running  again  during  the  season  of  1864,  the 
charter  to  cease  from  that  time,  and  a  settlement  made  in 
accordance  with  the  above.  All  the  parties  connected  with 
the  above  promise  to  use  their  utmost  endeavors  to  pro- 
mote the  interests  of  said  vessel.  Edwin  Pbidham,  J.  H. 
Davidson." — "We,  the  undersigned  Bkhard  JPuffh  and 
J.  D.  McQaw,  second  party  to  the  above  agreement, 
approve  and  accept  of  same  in  all  its  conditions  and  provi- 
sions, and  agree  to  perform  our  part  of  the  same  as  therein 
specified.  Richard  Pugh,  Jambs  D.  McGaw."  Judgment 
of  nonsuit ;  from  which  the  plaintiff  appealed. 
Stark  ^  McMvllen^  for  appellant,  cited  Palmer  v.  Oracle^ 

4  Waah.  C.  C,  110,  and  8  Wheat.,  605  [pp.  682-83];  Hooe 
V.  Grovermany  1  Cranch,  214;  Marcardier  v.  Chesapeake 
Ins.  Go.y  8  Cranch,  89;  Mclntyre  v.  Bovmey  1  Johns.,  229; 
The  Schooner  Vohmteery  1  Sum.,  551 ;  Fletcher  v.  Braddicky 

5  Bos.  &  Pul.,  182;  Fenton  v.  Dublin  Steam  Packet  Cb.,  cited 
in  Abb.  on  Ship.,  64,  (*56),  and  1  Parsons  Mar.  Law,  284,  n. 
2;  Mnery  v.  Hersei/y  4  Greenl.,  407;  The  Ship  Naihaniel 
Hooper y  8  Sum.,  567;  Clarkson  v.  EdeSy  4  Cow.,  478. 

Palmer  ^  HookcTy  contray  cited  Flanders  on  Shipping 
(PhiL  Ed.  of  1858),  p.  847,  sec.  854;  8  Kent,  136;  Beave 
V.  DaviSyl  Ad.  &  El,  95;  Skdlfield  v.  Pottery  Daveis,  892; 
Abb.  on  Ship.,  47,  and  note  T.  and  cases  there  cited; 
Mclntyre  v.  Bovmey  1  Johns.,  229;  Parsons'  Merc.  Law, 
857-59,  and  note  2. 
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Painb,  J.  The  defendant,  being  the  owner  of  a  vessel, 
was  garnisheed  by  the  plaintiff  as  indebted  to  one  of  the 
seamen.  It  appeared  on  the  trial,  that  the  ship  had  been 
chartered  for  the  season  when  the  alleged  indebtedness 
accrued ;  and  it  was  claimed,  and  held  by  the  court  below, 
that  the  effect  of  the  charter-party  was  to  relieve  the  owner 
from  liability,  and  substitute  the  charterers  in  his  stead« 

The  law  applicable  to  the  question  seems  to  be  well  set- 
tled. It  is,  that  if  the  person  chartering  the  vessel  has  the 
entire  control  of  it,  so  that  the  captain  and  seamen  are 
primarily  in  his  employ,  and  he  runs  it  at  his  own  expense, 
then  he  is  regarded  as  the  owner  for  the  time  being,  and 
the  general  owner  is  relieved  from  liability.  But  if,  not- 
withstanding the  charter-party,  the  general  owner  retains 
the  possession  of  the  vessel  so  far  as  to  run  it  by  his  own 
captain  and  seamen,  the  latter  will  be  in  his  employ,  and 
he  ¥dll  be  liable.  The  Schooner  Vobinieer,  1  Sumner,  651 ; 
The  Ship  Nathaniel  Hooper ,  8  id.,  642;  Emery  v.  Hersey^  4 
Greenl.,  407 ;  Clarkson  v.  EdeSy  4  Cow.,  470 ;  Kernel  r.  Kirky 
82.HOW.  Pr.,  269. 

It  will  be  observed  that  the  question  here  is  not  whether, 
under  the  terms  of  this  charter-party,  the  general  owner 
retained  a  lien  for  the  freight.  The  lien  may  be  waived 
although  the  owner  retains  possession  of  and  runs  the  ves- 
sel. And  ti^dng  notes  for  the  hire  of  the  vessel,  as  was 
done  here,  such  notes  being  payable  at  stated  times  during 
the  season,  would  probably  be  held  to  constitute  such 
waiver.     Chandler  v.  Belden.j  18  Johns.,  162. 

But  the  question  here  is,  who,  under  this  charter-party, 
must  be  held  to  have  employed  the  seamen  ?  It  is  a  ques- 
tion not  free  from  difficulty.  There  are  clauses  in  the  instru- 
ment, which,  taken  alone,  would  seem  to  indicate  that 
entire  renunciation  of  possession  by  the  owner  which 
relieves  him  from  liability.   But,  notwithstanding  these,  we 
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have  come  to  the  conclusion,  upon  a  careful  consideration 
of  all  its  provisions,  that  such  was  not  its  effect,  but  that 
the  owner  was  to  employ  and  be  primarily  liable  to  the 
seamen. 

The  clauses  above  referred  to  are,  the  one  which  provided 
that  the  vessel  was  to  be  placed  at  the  disposal  of  the  char- 
terers, and  the  one  relating  to  their  paying  the  running 
expenses.  The  former  clause,  however,  is  not  inconsistent 
with  the  theory  that  the  owner  was  to  keep  his  own  captain 
and  men  in  possession  of  the  vessel,  to  navigate  it.  He 
might  man  her,  and  place  her  at  their  disposal  already 
manned,  or  he  might  place  her  at  their  disposal,  and  leave 
them  to  man  and  run  her.  The  provision  is  equally  appro- 
priate in  either  case.  As  to  the  other  clause,  although  it 
might  seem  at  first  glance  to  provide  that  the  charterers 
were  to  be  at  the  expense  of  running  the  vessel,  yet  upon 
closer  examination  it  will  be  found  that  there  is  no  such 
undertaking  on  their  part,  and  that  the  clause  does  nothing 
more  than  provide  a  mode  by  which  they  are  to  pay  a  part 
of  the  gross  sum  which  they  undertook  to  pay  for  the  whole 
hire. 

As  the  instrument  contains  no  express  provision  as  to 
who  was  to  hire  and  pay  the  seamen,  it  became  necessary 
to  see  if  there  is  any  thing  feirly  implied  on  the  subject 
And  here  it  seems  very  important  to  determine  the  relation 
which  the  captain  held  to  the  owner,  and  to  the  charterers 
in  this  contract.  Was  he  the  agent  of  the  latter,  or  of  the 
former  ?  It  seems  manifest  that  he  was  the  agent  of  the 
owner,  and  that  he  became  a  party  to  the  contract  as  such. 
*He  and  the  owner  are  the  second  party  to  the  contract,  and 
the  charterers  the  first.  The  owner  and  the  captain  agreed 
to  place  the  schooner  at  the  disposal  of  the  charterers. 
After  the  charterers  had  signed  it,  they  then  signed  the  fol- 
lowing provision :  "We,  the  undersigned,  Richard  Pugh 
Vol.  XXH— 19. 
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and  J.  D.  McGaw,  second  party  to  the  above  agreement, 
ai^rove  and  accept  of  the  same  in  all  its  conditions  and 
provisions,  and  agree  to  perform  our  part  of  the  same  as 
therein  specified."  These  provisions  leave  no  doubt  that 
the  captain  became  a  party  to  this  contract  as  the  agent  of 
the  owner.  And  this  being  established,  then  the  provision 
that  '^  Captain  McGaw  should  sail  her  himself,"  becomes 
equivalent  to  a  provision  that  the  owner,  by  his  own  cap- 
tain and  men,  was  to  retain  possession  of  and  navigate  the 
vessel.  For,  it  being  usual  for  captains  to  employ  the  sea- 
men, and  there  being  no  express  provision  on  the  subject, 
the  phrase  "to  sail  her  himself"  should  undoubtedly  be 
construed,  not  only  that  he  was  to  command  her,  but  to 
employ  the  crew  necessary  for  her  navigation.  In  employ- 
ing them  he  was  therefore  the  agent  of  the  owner,  and  the 
owner  was  liable  to  the  seamen  for  their  wages. 

The  clause  requiring  the  charterers  to  pay  a  sum  not 
exceeding  $800  per  month  for  running  expenses,  was  a 
mode  of  reimbursing  the  owner  for  his  primary  liability 
in  this  respect,  and  does  not  alter  the  relation  between  the 
owner  and  the  seamen.  They  first  agree  to  pay  the  sum 
of  $11,250  for  the  hire  of  the  vessel  for  the  season.  They 
then  provide  that  they  were  to  give  their  notes  for  sums 
amounting  in  all  to  $6,000,  payable  at  stated  times  during 
the  season.  Then  there  is  the  clause :  "  also  to  pay  the 
vessel's  running  expenses,  or  a  sum  not  exceeding  $800  per 
month  for  same,  while  running,  and  the  balance  when  the 
vessel  is  laid  up  in  the  fiiU."  The  "  balance  "  here  referred 
to  IB  evidently  the  balance  of  the  $11,250,  after  deducting 
the  notes  and  the  $800  per  month  for  running  expenses. 
But  when  they  had  paid  that  sum,  their  liability  ceased. 
They  took  no  risks  beyond  that.  If  the  expense  of  running 
the  vessel  had  been  much  more  than  $800  per  month,  the 
owner  not  only  was  liable  for  it,  but  the  charterers  were 
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not  bound  to  reimburse  him.  If  the  vessel  had  earned 
$25,000,  and  it  had  cost  $20,000  to  run  her,  the  charterers 
would  have  been  entitled  to  two-thirds  the  excess  over  the 
$11,250,  without  regard  to  the  expense.  The  contract 
seems  to  be,  in  substance,  nothing  more  than  a  guaranty 
that  the  vessel  should  earn  $11,250,  in  consideration  of  the 
right  to  two-thirds  of  what  it  should  earn  over  that  sum. 

We  are  of  the  opinion,  therefore,  that  under  this  charter- 
party,  the  captain  and  crew  were  in  the  employ  of  the 
owner,  and  that  he  was  liable  to  the  seamen.  If  there 
was  an  indebtedness  for  services  to  the  seaman  Wolcott, 
the  defendant  should  have  been  held  chargeable  for  the 
amount. 

By  the  Court. — ^The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  triaL 


RsiLST  vs.  JoHKSTOK,  Ex'r,  etc.,  and  another. 

Judgment  hy  eot^fanon  t^ron  warrant  of  attomej^ :  on  what  ^rotinds  procoedmgt 
thereunder  will  be  restrained, 

1.  As  between  the  pAtties  thereto,  a  judgment  npon  a  warrant  of  attorney  to 

eeeore  a  eontingent  liability  is  not  Toid,  nor  wiU  it  be  set  aside,  nor  its 
collection  restrained,  because  the  plaintiff's  affidaTit  annexed  to  the 
complaint  (sec.  14,  chap.  140,  R.  S.)  is  defeotlYe. 

2.  Upon  complaint  of  the  defendant  in  such  judgment,  alleging  upon  informal 

Hon  and  bel^f  that  neither  the  judgment  plaintiff  nor  any  one  in  his  be- 
half had  annexed  to  this  oomplaint  an  affldaYit  stating,  or  attempting  to 
state,  concisely^  the  facts  constituting  the  defendant's  liability,  or  attempt- 
ing to  show  that  the  snm  confessed  did  not  exceed  such  liability,  and  also 
alleging  in  like  manner  that  not  more  than  $1,000  was  in  fact  due  the 
plaintiff  therein,  aUd  also  alleging  that  an  execution  had  been  issued  and 
leried  on  personal  property  <^  the  complainant,  a  temporary  ii^unction 
against  the  sale  ef  the  property  was  granted.    It  appearing  from  the 
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eompUint,  howoTer,  thai  the  property  leried  on  wm  worth  onlj  $1,200, 
and  a  Yerifted  anawer  having  been  filed  denying  all  the  equitiee  of  the 
complaint,  it  was  not  error  to  dlMoWe  the  temporary  iigunotion. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

This  action  was  brought  against  Hiyh  L.  JohnstoTiy  exec- 
utor of  the  last  will  of  Alexander  H.  Johnston,  deceased, 
and  surviving  partner  of  the  late  firm  of  Alexander  H. 
Johnston  &  Sons,  and  against  the  sheriff  of  said  county. 
The  relief  sought  is  in  the  alternative,  either  that  a  certain 
judgment  against  the  plaintiff,  by  confession  upon  warrant 
of  attorney,  be  vacated,  and  execution  thereon  annulled, 
and  a  levy  thereof  discharged;  or,  that  an  accounting  be 
had  to  ascertain  the  amount  due  defendant  from  plaintiff^ 
and  upon  payment  or  collection  of  such  amount  said  judg- 
ment be  discharged,  and  that  in  the  meantime  defendants, 
etc.,  be  restrained  from  proceeding  upon  said  execution  or 
judgment;  and  there  was  a  further  prayer  for  a  perpetual 
injunction,  and  for  general  relief.  The  facts  alleged  as 
the  ground  of  such  relief  are  substantially  as  follows :  On 
the  27th  of  February,  1862,  and  for  several,  years  previously 
thereto,  said  Alexander  H.  Johnston,  and  Hugh  L.  JoknsUmj 
and  one  James  A.  Johnston,  were  co-partners  in  trade  in  the 
city  of  Milwaukee,  under  the  firm  name  above  stated.  On 
that  day  there  was  an  unsettled  account  between  said  firm 
and  the  plaintiff,  growing  out  of  dealings  between  them  for 
some  five  years  preceding  that  day.  Plaintiff  had  not  kept 
any  regular  books  of  account,  nor  any  full  statement  or 
account  of  the  dealings  between  himself  and  said  firm, 
trusting  to  them  to  keep  the  accoant  eorreotly.  There  has 
never  been  any  settlement  of  the  account  between  them; 
nor  did  the  firm  at  any  time  until  the  summer  of  1866, 
furnish  plaintiff  with  a  statement  of  the  account  as  kept  by 
them ;  nor  did  he  on  the  day  first  mentioned,  nor  at  any 
time  until  said  summ^  of  1806,  have  any  knowledge  or 
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notice  of  what  said  firm  or  any  of  its  members  claimed  was 
the  condition  of  the  account  as  kept  by  them.  On  said 
27th  of  February,  1862,  without  having  any  definite  idea  of 
the  exact  amount  of  his  indebtedness  to  the  firm,  he  sup- 
posed  the  balance  in  their  fi^vor  would  not  exceed  $900 ; 
and  it  was  understood  at  that  time  between  him  and  said 
firm  (particularly  said  Alexander  H.),  that  their  said  dealings 
and  account  should  continue  as  theretofore,  fi>r  an  indefinite 
period.  On  said  day,  plaintiff  made  and  delivered  to  said 
Alexander  H.  Johnston  his  note,  dated  on  that  day,  for 
$8,000,  payable  to  the  order  of  said  Alexander  H.  one  day 
after  its  date,  and  also  a  warrant  of  attorney  attached  thereto, 
authorizing  entry  of  judgment  thereon ;  but  these  were  so 
made  and  delivered  merelt/  as  eoUoUeral  security  for  the  amount 
then  due,  or  which  might  become  due,  firom  plaintiff  to  said 
firm  in  their  dealings,  and  with  the  understanding  that 
judgment  should  be  entered  thereon  to  perfect  said  security. 
On  the  5th  of  March,  1862,  said  Alexander  H.  accordingly 
caused  a  judgment  to  be  entered  and  docketed  on  such  note 
by  virtue  of  such  warrant,  in  the  coimty  court  of  said 
county,  for  $3,005  damages,  and  $81  costs.  ^*  Said  judgment 
was  rendered  in  fiivor  of  said  Alexander  H.  Johnston  as 
plaintiff,  and  against  this  plaintiff  as  defendant,  and  upon 
the  affidavit  of  him,  the  said  Alexander  H.  Johnston,  that 
the  sum  of  $8,005  was  due  him  upon  said  note ; ''  and  it 
was  obtained  without  service  of  a  summons  or  any  notice 
whatever  upon  this  plaintiff,  and  without  his  consent  except 
as  expressed  in  said  warrant  of  attorney.  At  the  time  it 
was  docketed,  plaintiff  was,  and  still  is,  owner  in  fee  of  a 
large  amount  of  real  estate  in  said  county,  on  which  said 
judgment  became  an  apparent  lien.  James  A.  Johnston 
died  in  1868,  and  Alexander  H.  Johnston  in  January,  1866; 
and  his  will  was  admitted  to  probate,  and  letters  testament* 
ary  issued  to  Huffh  L.  Johnston  in  February,  1866.    On  the 


Digitized  by 


Google 


282         SUPREME  COURT  OF  WISCONSIN, 

Beiley  ts.  Johniton,  Ex'r,  eto«,  and  another. 

28<i  of  February,  1867,  said  Hugh  L.  caused  the  death  of 
said  Alexander  H.  to  be  suggested  upon  the  record  of  the 
case  in  which  said  judgment  was  rendered,  and  also  filed  in 
said  county  court  an  affidavit,  entitled  in  said  cause,  which 
states  that  affiant  is  sole  acting  executor  of  the  last  will  of 
the  plaintiff  in  said  action ;  that  no  part  of  the  judgment 
therein  had  been  paid,  but  the  whole  amount,  with  interest, 
was  due  and  unpaid ;  that  the  indebtedness  of  JReUey  to  the 
late  firm  of  Alexander  H.  Johnston  &  Sons,  to  secure  which 
the  deceased  held  said  judgment,  amounted  at  the  time  of 
his  death  to  $5,000  or  upwards,  and  no  part  of  the  same 
had  been  paid,  but  there  remained  due  to  affiant,  as  surviv- 
ing partner  of  the  firm,  upwards  of  $5,000,  for  which  there 
is  no  security  except  said  judgment  and  said  Reiley's  per- 
sonal liability. — On  the  same  day  the  county  court,  on  the 
application  of  Hugh  L.  JoknsUm^  without  notice  to  plaintiff, 
permitted  an  execution  to  issue  for  the  full  amount  of  the 
judgment,  with  interest;  and  upon  the  execution  was  en- 
dorsed, by  Hugh  L.  JohnaUnCa  attorney,  a  direction  to  the 
sheriff  to  collect  the  full  amoimt  of  $8,086  with  interest, 
etc.  The  sheriff  accordingly  levied  upon  certain  of  the 
plaintiff's  personal  property,  of  the  value  of  about  $1,200, 
and  advertised  it  for  sale  on  the  execution.  It  is  then 
alleged  in  the  complaint,  that  it  is  not  true  that  the  sum  of 
$8,086,  with  interest,  w(is  at  the  time  of  the  death  of  said 
Alexander  H.,  or  at  the  time  of  the  making  or  filing  of  said 
affidavit  by  the  defendant  herein,  due  on  said  judgment; 
^^  on  the  contrary  this  plaintiff  alleges,  upon  information 
and  belief,  that  there  was  not  at  either  of  said  times  justly 
or  equitably  due  to  him  from  this  plaintiff  exceeding  the 
sum  of  $1,000,  if  any.  And  said  plaintiff  further  alleges, 
upon  information  and  belief,  that  neither  the  plaintiff  in  the 
case  in  which  siud  judgment  was  rendered,  nor  any  one  in 
his  behalf,  made  or  annexed  to  the  complaint  in  that  case 
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an  affidavit  stating  concisely  the  fitcts  constituting  the 
defendant's  liability  upon  said  note,  or  attempting  to  state 
such  facte,  or  showing,  or  attempting  to  show,  that  the  sum 
confessed  did  not  exceed  such  liability/' 

Upon  this  complaint,  duly  verified,  plaintiff  obtained 
from  a  court  commissioner  an  injunctional  order  as  de- 
manded. Afterwards  Hugh  L.  Johnston  filed  a  verified  an- 
swer,  which  denies,  upon  information  and  belief,  that  on 
said  27th  of  February,  1862,  there  had  been  no  settlement 
between  the  firm  of  Alexander  H.  Johnston  k  Sons  and  the 
plaintiff,  or  that  the  accounts  between  them  were  then  un^ 
settled,  or  that  plaintiff  did  not  on  that  day,  or  until  the 
summer  of  1866,  know  or  have  notice  of  what  said  firm  or 
any  of  its  members  claimed  was  the  condition  of  said 
accoimt  as  kept  by  them,  or  that  plaintiff,  on  the  day  afore- 
said, had  no  definite  idea  of  the  amount  of  his  indebtedness 
to  said  firm,  or  supposed,  or  had  any  reason  to  suppose,  that 
the  balance  in  favor  of  said  firm  would  not  exceed  $900. 
Affiant  ^rther  denies  that  said  note  and  warrant  of  attorney 
were  executed  and  delivered  to  Alexander  H.  Johnston,  and 
the  same,  or  the  judgment  entered  thereon,  held  by  him, 
merely  as  collateral  security ;  but  on  the  contrary  he  alleges 
that  they  were  so  executed  and  delivered  as  evidence  of,  as 
well  as  a  security  for,  the  indebtedness  due  from  plaintiff  to 
said  firm.  The  affiant  further  avars  that  the  indebtedness 
of  plaintiff  to  said  firm,  at  the  time  of  the  death  of  Alex- 
ander H.  Johnston,  was  at  least  $5,000,  and  denies  all  con- 
trary averments  of  the  complaint. 

Notice  having  been  given  of  a  motion,  based  upon  the 
foregoing  papers,  to  dissolve  the  injunctional  order,  Reiley 
filed  an  affidavit,  in  which  he  states  that  Hugh  L.  Johnston 
was  not  present  when  said  note  and  warrant  of  attorney 
were  made  and  delivered  to  Alexander  H.  Johnston,  or  at 
any  interview  between  the  latter  and  affiant,  and  that  all 
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the  negotiations  in  regard  to  the  giving  of  said  note,  etc, 
were  had  between  affiant  and  said  Alexander  H.  He  also 
denies  that  said  instruments  were  given  ^^  as  an  evidence  of, 
as  well  as  a  security  for/'  affiant's  indebtedness  to  said  firm. 
He  then  states  that,  in  1866,  after  the  death  of  Alexander 
H.  Johnston,  Hugh  JL.  Johnston  rendered  an  account  of  the 
dealings  between  affiant  and  said  firm,  extending  from  the 
11th  of  March,  1867,  to  said  death,  and  that  by  said  account, 
exclusive  of  items  of  interest  on  the  several  charges  and 
credits,  there  appears  to  have  been  a  balance  due  said  firm, 
on  the  27th  of  February,  1862,  of  $1,928.94;  and  that, 
including  items  which  should  have  been  but  were  not  cred- 
ited to  affiant,  this  balance  would  be  reduced  to  $1,294.94; 
that  the  balance  appearing  to  be  due  upon  said  account  at 
the  time  of  the  last  entry,  excluding  the  items  of  interest 
as  above,  is  $8,497.28 ;  and  including  itemis  which  should 
have  been  but  were  not  credited  to  affiant,  this  balance 
would  be  reduced  to  $1,841.84,  if  the  other  itemB  of  said 
account  were  wholly  correct 

The  court  dissolved  the  injunctional  order ;  and  from  this 
decision  the  plaintiff  appealed. 

Palmer  ^  Hooker,  for  appellant : 

1.  The  judgment  is  void  because  no  affidavit  was  annexed 
to  the  complaint  stating  the  fiEtcts  constituting  the  liability 
of  the  defendant,  and  that  the  sum  confessed  did  not  exceed 
such  liability.  R.  S.,  chap.  140,  sec.  14;  Chappd  v.  Chajh 
pdj  12  N.  Y.,  215.  2.  Admitting  the  judgment  to  be  valid 
as  a  security  for  the  amount  due  upon  the  account,  if  any* 
thing  is  due,  we  are  clearly  entitied  to  an  accounting  to 
ascertain  that  amount.  And  it  seems  to  us  we  are  as  clearly 
entitled  to  an  order  restraining  the  enforcement  of  the 
judgment  in  the  meantime.  8.  The  fact  that  plaintiff  does 
not  deny  the  existence  of  any  indebtedness  on  the  account, 
or  admit  a  specifi<3  sum  to  be  due  and  offer  to  pay  it,  cannot 
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defeat  Ms  claim  for  an  accoanting  and  for  a  temporary 
injunction.  He  did  not  know  the  facts  as  to  the  condition 
of  the  account,  and  could  not  make  either  the  denial  or 
the  admission.  If  he  is  held  to  have  admitted  an  indebted- 
ness of  $1,000,  by  alleging  that  there  was  not  due  more  than 
$1,000,  if  (xny^  still  the  injunction  should  not  have  been  dis- 
solved. The  execution  was  for  the  whole  judgment;  and 
the  levy  was  made  for  the  purpose  of  realizing  the  whole 
amount  named  in  the  execution.  If  it  was  right  to  aUow 
the  use  of  the  execution  to  collect  $1,000,  the  injunctional 
order  should  have  been  modified,  not  dissolved.' 
BuiUr  ^  TTmAfer,  for  respondents. 

CoLB,  J.  It  is  insisted  that  the  judgment  mentioned  in 
the  pleadings  was  void,  for  the  reason  that  no  affidavit  was 
made  and  annexed  to  the  complaint,  stating  the  facts  con- 
stituting the  liability  of  the  judgment  debtor,  and  that  the 
sum  confessed  did  not  exceed  the  amount  of  such  liability. 
It  appears  that  this  judgment  was  in  favor  of  Alexander  H. 
Johnston,  as  a  security  for  the  amount  due  and  to  become 
due  the  firm  of  Alexander  H.  Johnston  &  Sons,  upon 
accounts  and  dealings  between  that  firm  and  the  plaintifil 
It  is  alleged  in  the  complaint,  that  judgment  upon  the  note 
and  warrant  of  attorney  was  rendered  on  the  5th  day  of 
March,  1862,  for  the  aggregate  sum  of  $3,036,  ''in  favor  of 
sfdd  Alexander  H.  Johnston  as  plaintiff",  and  against  this 
plaintiff  as  defendant,  and  upon  an  affidavit  of  him,  the  said 
Alexander  H.  Johnston,  that  the  sum  of  $8,005  was  due  to 
him  upon  said  note.''  In  a  subsequent  part  of  the  com- 
plaint, it  is  alleged,  ^^upon  information  and  belief,  that 
neither  the  plaintiff  in  the  case  in  which  said  judgment  was 
rendered,  nor  any  one  in  his  behalf,  made  or  annexed  to  the 
complaint  in  that  case,  an  affidavit  stating  concisely  the 
£EM3ts  constituting  the  defendants'  liability  upon  the  said 
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note,  or  attempting  to  state  fluch  &ct8,  or  showing,  or 
attempting  to  show,  that  the  sum  confessed  did  not  exceed 
such  liability."  Now,  even  if  we  assume  that  the  judgment 
debtor  has  the  right  to  set  aside  a  judgment  rendered  on  a 
warrant  of  attorney,  when  the  statement  of  indebtedness 
made  by  the  plaintiff  is  imperfect,  should  he  be  permitted 
to  do  so  upon  allegations  of  this  nature  ?  It  will  be  ob* 
served  that  it  is  not  positively  alleged  that  the  statement  is 
insufficient,  although  it  is  obvious  the  party  had  the  means 
of  knowledge  within  his  reach  to  have  so  alleged,  if  it  was 
the  fact  The  statement  was  a  matter  of  record ;  and  if 
insufficient,  the  plaintiff  in  this  suit  could  have  positively 
stated  wherein  it  was  imperfect,  and  not  have  alleged  it 
upon  mere  information  and  belief.  Besides,  if  the  state- 
ment was  defective,  this  did  not  render  the  judgment  void 
as  between  the  parties  thereto.  "  As  to  third  persons  whose 
rights  have  attached  by  a  judgment,  or  by  purchase  of,  or 
a  lien  on,  property  affected  by  the  confessed  or  defective 
judgment,"  it  might  perhaps  be  set  aside  for  that  reason. 
But  the  judgment  would  be  good  as  between  the  parties 
though  the  statement  on  which  it  is  founded  does  not  spe- 
cifically state  the  facts  out  of  which  the  indebtedness  arose. 
Miller  v.  EarU^  24  N.  Y.,  110 ;  Neushavm  v.  Keim,  ii,  826; 
Hopkins  v.  Nelson^  id.,  618.  It  is  not  pretended  that  Alex- 
ander H.  Johnston  was  guilty  of  any  fraud  or  mistake  in 
entering  up  the  judgment ;  although  it  is  alleged  that  at  the 
time  the  same  was  entered  up,  the  sum  of  $8,086  was  not  due 
him.  Precisely  how  much  is  due  upon  the  judgment,  the 
plaintiff  does  not  state.  In  one  place  in  the  complaint  it  is 
alleged,  on  information  and  belief,  that  there  is  not  equita- 
bly due  thereon  a  sum  exceeding  nine  hundred  dollars,  if 
anything.  In  another  part  of  tiie  complaint  it  is  alleged, 
likewise  on  information  and  belief,  that  the  indebtedness 
due  from  the  plaintiff  to  the  fiirm  of  Alexander  H.  Johnston 
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&  Sons  at  the  time  of  the  death  of  Alexander  H.,  did  not 
exceed  the  sum  of  $1,000.  While,  in  the  affidavit  filed  by 
the  plaintiff  on  the  hearing  of  the  motion  to  dissolve  the 
injunction,  he  stated  that  on  a  fiill  and  correct  settlement 
of  the  accounts  between  him  and  the  firm,  the  amount  due 
the  firm  would  be  reduced  to  the  sum  of  $1,841.84.  From 
this  it  will  be  seen  that  the  plaintiff  admits  that  there  is  nine 
hundred  or  a  thousand  dollars  at  least  due  on  the  judgment 
which  he  asks  to  have  set  aside.  It  appears  that  a  levy  has 
been  made  under  an  execution  issued  upon  the  judgment, 
upon  twelve  hundred  dollars  worth  of  pergonal  property ; 
and  the  object  of  this  suit  is  to  restrain  by  injunction  the 
sale  of  this  property  on  the  execution,  to  set  aside  the  judg- 
ment, and  to  have  an  account  taken  of  the  true  amount  due 
from  him  to  the  firm  of  A.  H.  Johnston  &  Sons.  The  com- 
plaint, considered  by  itself,  affords  no  groimd  for  restrain- 
ing the  sale  on  the  execution.  For,  as  before  stated,  the 
plaintiff  admits  an  indebtedness  on  the  judgment  of  $900 
or  $1,000,  and  a  levy  upon  $1,200  worth  of  personal  prop- 
erty is  not  excessive  to  raise  that  amount  The  material 
allegations  are  made  upon  information  and  belief.  19  Wis., 
677.  But  the  defendant  Hugh  L.  JohnsUmy  as  executor  of 
the  will  of  Alexander  H.  Johnston,  and  as  the  surviving 
partner  of  the  firm  of  Alexander  H.  Johnston  k  Sons,  has 
filed  an  answer  utider  oath,  in  which  the  equities  of  the 
complaint  are  fiilly  denied.  He  avers  that  at  the  time  of 
the  death  of  Alexander  H.,  the  indebtedness  of  the  plaintiff 
to  the  firm  amounted  to  the  sum  of  $5,000,  and  now 
amounts  to  at  least  that  sum.  He  also  avers  that  at  the 
time  the  judgment  was  rendered,  there  was  justly  due 
thereon  the  amount  for  which  judgment  was  entered  up. 
In  view  of  these  matters  stated  in  the  answer,  as  well  as  on 
account  of  the  admissions  of  the  complaint  and  the  form 
of  the  allegations  therein,  we  think  the  preliminary  ii^unc* 
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Hon  was  properly  dissolyed.  By  the  concessions  of  the 
plaintiff,  $900  or  $1,000  are  due  upon  the  judgment,  and  the 
defendant  is  entitled  to  collect  that  amount  at  least.  A 
levy  upon  $1,200  personal  property  is  not  an  excessive  levy 
to  collect  that  sum. 

By  the  Oourt — ^The  order  of  the  circuit  court  dissolving 
the  iniunction  is  affirmed. 


Andbews  vs.  Thb  Fa&mbrs'  Loan  and  Tbust  Company, 
impleaded  with  another. 

CoKSTiTUTiOHAi.  Law:  Power  of  Ugitlaturt  to  restrict  istve  of  u^nettom — 
Ch,  175,  Law9  of  1801. — ^Raileoabs  :  It^uncHon  offomtt  km  of  Umd  by 
M,  R.  Co,  until  eompenttOion  made;  effect  of  Um4  owncr^e  Uiehce. — Neglect 
to  pay  Judgment  for  treepaee,  no  ground  for  w^nction, 

1.  It  eeeme  that  oh.  176,  Laws  of  1861,  whioh  forbids  the  issue  of  injunctions 

to  restrain  a  railroad  company's  oconpying  land  for  its  road  until  the 
damages  shaU  hare  been  assessed  and  jadgmeni  rendered  therefor,  is 
Talid. 

2.  But  whether  that  part  of  the  act  be  Talid  or  not,  such  iigunction  should 

not  be  granted  in  this  case,  where  the  plaintiff  did  not  purchase  the  land 
until  four  years  after  the  company  had  occupied  a  part  of  it  for  its  track, 
nor  bring  suit  until  four  years  after  his  purchase ;  nor  take  the  steps 
anthoriied  by  seo.  2  of  the  act,  to  hare  the  damages  determined. 
8.  The  failure  of  the  raUroad  company,  or  those  who  haTC  succeeded  to  its 
interest,  to  pay  a  Judgment  against  it  for  a  treepase  upon  the  land,  is  no 
ground  for  such  an  ii^unction. 

APPEAL  from  the  Circuit  Court  for  Bock  County. 

Application  for  an  injunction.  The  complaint  states  that 
the  Racine  &  Mississippi  B.  R.  Co.,  one  of  the  defendants, 
in  1856,  constructed  a  part  of  its  main  track  in  front  of  a 
certain  lot  in  the  city  of  Beloit,  and  over  the  adjoining 
half  of  the  street,  and  said  structure  has  ever  since  been 
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used  as  a  part  of  said  ndlroad  track;  that  one  Russell, 
who,  on  the  22d  of  November,  1858,  was  owner  of  said  lot 
and  half  the  street  in  front  thereof,  and  ^'  had  previously 
sufiered  damage  from  the  building  and  continuance  of  said 
track  up  to  that  time,"  recovered  a  judgment  against  said 
railroad  company  for  $800,  "  for  the  damages  which  he  had 
sustained  up  to  that  time,"  which  judgment  remains  unpaid 
and  in  fall  force ;  that  on  the  17th  of  December,  1868,  Rus- 
sell sold  and  assigned  the  judgment  to  plaintiff,  and  the 
whole  amount  thereof  is  due  from  said  railroad  company  to 
plaintiff.    It  is  further  alleged  that  since  the  date  last  men- 
tioned, plaintiff  has  been  owner  of  said  lot,  etc.,  and  has 
suffered  and  still  suffers  damage  from  the  use  of  said  track ; 
that  neither  the  railroad  company  nor  any  other  person  has 
ever  had  license  to  build,  continue  or  tse  the  same ;  nor 
has  the  railroad  company  ever  taken  any  proceedings,  as 
required  by  its  charter,  to  acquire  the  right  to  construct  or 
use  said  track  on  said  land ;  nor  has  it  or  any  other  person 
made  or  offered  to  the  owner  of  the  lot  any  compensation ; 
and  that  said  track  is  now  used  for  the  purpose  aforesaid  by 
the  Farmers*  Loan  and  TVttst  Company y  under  some  arrange- 
ment between  it  and  the  railway  company  to  the  plaintiff 
unknown,  which  use  is  wholly  wrongful  and  injurious  to 
plaintiff..  Prayer,  that  defendants  be  reelrained  from  further 
using  said  track  for  the  purpose  aforesaid  without  first  mak- 
ing compensation  to  plaintiff  for  all  damages  sustained  by 
him  as  aforesaid  to  the  amount  of  $1,000,  and  the  amount 
of  said  judgment  in  favor  of  Russell,  and  acquiring,  in  the 
manner  provided  by  its  charter,  the  right  to  continue  such 
track,  etc.     The  Ibrmers*  Loan  and  Trust  Oomparty  answered 
separately,  denying  the  alleged  damages,  alle^ng  certain 
feu^ts  which  need  not  be  stated  here,  and  further  alleging, 
"  upon  information  and  belief,  that  the  judgment  mentioned 
in  the  complaint  was  entered  by  stipulation  between  the 
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parties  thereto,  and  it  waa  the  intent  and  meaning  of  said 
parties  that  said  judgment  should  include  all  damages,  past 
and  prospective,  resulting  to  all  parties  interested  in  said 
premises,  by  reason  of  the  appropriation  and  use  by  said 
railroad  company  of  [the  land  in  question]  for  railroad  pur- 
poses, and  to  vest  in  said  railroad  company  a  permanent 
and  absolute  right  to  said  premises  for  the  purposes 
aforesaid." 

At  the  trial,  the  judgment  roll  in  the  suit  of  Russell 
against  the  Racine  &  Mississippi  R.  R.  Co.  was  put  in 
evidence.  The  first  count  of  the  complaint  alleges  that  said 
railroad  company,  on  etc.,  and  at  divers  other  times 
between  the  day  specified  and  the  commencement  of  the 
suit,  "  broke  and  entered  the  plaintiff's  close,**  situate,  etc., 
and  with  its  laborers,  etc.,  has  taken  possession  of  a  portion 
of  said  close,  and  has  continued  in  possession  thereof,  run- 
ning and  operating  its  railroad,  without  plaintiff's  consent, 
to  his  damage,  etc.  The  second  count,  after  averring  plain- 
tiff's ownership  of  the  premises  and  defendant's  entering 
and  constructing  its  road  thereon  without  his  consent,  and 
after  detailing  fiicts  to  show  the  nature  and  extent  of  the 
damage,  avers  that  by  reason  of  said  facts  the  plaintiff  ^^  is 
greatly  damnified  by  said  defendant  in  the  use  and  enjoy- 
ment of  his  said  building  and  lot,  and  carrying  on  his  trade 
and  business ;  wherefore  he  demands  judgment  for  the  sum 
of  $3,000,  with  the  costs  of  this  action."  No  answer  was 
filed  to  this  complaint,  but  it  was  stiptilated  on  the  part  of 
the  defendant  railroad  company,  that  juc^gment  might  be 
taken  against  it  for  $800  damages,  and  $50  costs;  and 
judgment  was  entered  accordingly. 

The  other  evidence  in  this  cause  need  not  be  stated. 
The  court  found  the  facts  as  alleged  in  the  complaint,  with 
some  additions  and  modifications  not  important  here ;  and 
rendered  judgment  restraining  the  defendants,  and  all  per- 
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Bons  claiming  under  them,  from  operating  said  railroad 
over  the  premises  until  payment  to  plaintiff  of  the  amount 
of  the  Russell  judgment,  with  interest,  etc.,  or  until  they 
should  ^^  institute  proceedings  to  have  the  damages  to  said 
premises  by  reason  of  the  location  and  operation  of  the 
railroad,  assessed  as  provided  by  law,  and  pay  the  costs  of 
this  action.  Erom  this  judgment  the  Farmers^  Loan  and 
Trust  Company  appealed. 

Todd  ^  Converse^  for  appellant,  cited  Davis  v.  M.  M.  Cb., 
12  Wis.,  16;  PeiObone  v.  JR.  JR.  Co.,  14  id.,  443-48;  Redfield 
on  Railways,  178,  §  19  and  notes,  and  167 ;  Pierce  on^Am.  R, 
R.  Law,  168  and  note  1 ;  ch.  176,  Laws  of  1861. 

Mait.  H.  OcarpenteTj  for  respondent,  to  the  point  that  a 
corporation  cannot  acquire  a  right  to  permanently  appro- 
priate land  to  its  use  without  first  making  compensation, 
cited  M.  ^  H.  JR.  Co.  v.  Eble,  4  Chand.,  72 ;  Same  v.  Hart,  id., 
88 ;  Shepardson  v.  JR.  JR.  Co.,  6  Wis.,  606 ;  Pmers  v.  Bears,  12 
id.,  213.  He  also  cited  as  decisive  of  this  case,  JPfeifer  v. 
&  ^F.Jt.  JR.  Co.,  18  Wis.,  165. 

CoLB,  J.  This  action  is  brought  to  restrain  the  raiboad 
company  from  using  its  track  or  operating  its  road  oVer  the 
premises  mentioned  in  the  complaint,  until  the  company 
makes  compensation  for  the  land  taken  for  its  road,  and 
also  pays  the  amount  of  the  Russell  judgment  therein  de- 
scribed. .  A  judgment  was  rendered  granting  in  part  the 
relief  asked.  This  judgment  we  deem  erroneous.  By  sec- 
tion 2,  chap.  175,  Laws  of  1861,  it  is  provided  that  when  a 
railroad  company  has  appropriated  land  for  the  use  of  its 
road,  without  having  the  damages  assessed,  and  without 
making  compensation,  the  person  interested  in  such  land 
may  have  commissioners  appointed  at  the  expense  of  the 
company,  or  may  call  out  the  commissioners  authorized  by 
the  charter  of  the  company,  to  appraise  the  damages ;  and 
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it  declares  that  "no  injunction  shall  be  granted  by  any 
court  to  prevent  the  use  or  occupancy  of  such  land  by  any 
raiboad  or  railway  company,  until  the  amount  of  damages 
to  which  any  owner  or  person  interested  [is  entitled]  shall 
have  first  been  liquidated,  or  final  judgment  rendered  there- 
for.*'  It  will  be  readily  seen  that  this  statute  changes  the 
law  in  regard  to  granting  injunctions  which  was  in  force 
when  the  cases  of  Davis  v.  The  La  Crosse  ^  Miss.  R.  R.  Co.j 
12  "Wis.,  16,  and  Ford  v.  The  Chicago  ^  Northwestern  JR.  R. 
Cb.,  14  id.,  609,  were  decided.  See  likewise  Peitibone  v.  La 
Crosse  ^  Mil  R.  i?.  Cb.,  id.,  448.  In  the  case  of  Pfdfer  v. 
The  Sheboygan  ^  Fond  du  Lac  R.  R.  Co.^  18  "Wis.,  155,  the 
lands  had  been  appropriated  to  railroad  purposes  by  the 
Sheboygan  &  Mississippi  Company,  and  damages  had  been 
assessed,  but  never  paid.  The  road  had  been  sold  on  a 
mortgage  foreclosure,  and  purchased  for  the  benefit  of  the 
bondholders,  who  had  organized  and  formed  the  defendant 
company.  And  the  action  was  brought  to  compel  the  new 
company  to  pay  the  judgment  for  damages  assessed  for  the 
land  taken  for  the  use  of  the  road  by  the  old  company.  It 
was  held  that  the  action  would  lie.  But  it  is  not  apparent 
how  the  doctrine  of  the  Pfdfer  case  can  apply  here.  It  cer- 
tainly cannot  have  any  application  unless,  indeed,  the  judg- 
ment obtained  by  Russell  in  November,  1858,  against  the 
Racine  k  Miss.  R.  R.  Co.,  can  be  treated  as  a  judgment  for 
damages  for  taking  the  premises  for  the  use  of  the  road. 
But  that  judgment  was  recovered  by  Russell  in  an  action  of 
trespass  brought  by  him  against  the  railroad  company.  It 
is  so  described  in  the  complaint  in  this  action,  and  the 
record  in  that  case,  which  was  offered  in  evidence,  shows 
most  indubitably  that  that  action  was  for  trespass  quare  clocor 
surety  and  was  not  for  obtaining  compensation  for  the  land 
taken.  It  is  true  that  it  is  alleged  in  the  answer  that  the 
jud^^ent  in  the  case  of  Russell  v.  The  Racine  and  Miss. 
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R.  R  Co.  was  entered  by  stipulation  between  the  parties 
thereto,  and  that  it  was  the  intent  and  meaning  of  the  par- 
ties that  the  judgment  should  include  all  damages,  past  and 
prospective,  resulting  to  all  parties  interested  in  the  prem- 
ises by  reason  of  the  appropriation  and  use  of  the  half  of 
the  street  for  railroad  purposes ;  but  nothing  of  the  kind 
appears  in  the  record  of  that  case ;  and  the  plaintiff  obvi- 
ously does  not  so  understand  the  nature  and  character  of 
that  judgment  For  he  asks  that  the  company  be  enjoined 
from  using  its  track  upon  the  premises  until  it  makes  com- 
pensation for  all  damages  sustained  by  him  for  the  use 
aforesaid,  to  the  amoimt  of  $1,000,  and  pays  the  Russell 
judgment,  and  also  acquires  the  right,  in  the  manner  pro- 
vide by  its  charter,  to  permanently  appropriate  the  prem- 
ises for  railroad  purposes.  This  shows  that  the  plaintiff 
did  not  suppose  that  the  Russell  judgment  was  for  damages 
for  appropriating  and  occupying  the  street  and  premises  for 
the  use  of  the  road — as  it  evidently  is  not;  and  the  com- 
plaint is  not  framed  upon  that  theory.  Damages  for  taking 
the  land  are  still  to  be  assessed ;  and  the  law  of  1861,  above 
cited,  enacts  that  no  injunction  shall  issue  to  prevent  the 
company  from  using  its  track  over  the  land  until  the  amoimt 
of  damages  to  which  the  owner  is  entitled  shall  have  been 
liquidated,  or  final  judgment  rendered  therefor.  The  injunc- 
tion in  this  case  seems  to  be  in  violation  of  this  statute. 
For  it  restrains  the  defendant  from  operating  the  railroad 
over  the  half  of  the  street  adjoining  the  lot  mentioned  in 
the  complaint,  until  the  Russell  judgment  and  interest 
thereon  are  paid ;  or  until  proceedings  are  instituted  by  the 
company  to  have  the  damages  assessed  by  reason  of  locating 
its  track  thereon.  Whether,  in  any  event,  considering  the 
matters  stated  in  the  answer  and  appearing  in  the  evidence, 
the  FavTMrs^  Jjoan  ^  Trust  Company  can  be  held  liable  to 
pay  the  Russell  judgment,  is  a  point  upon  which  we  express 
Vol.  XXn.— 20. 
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no  opinion  at  this  time.  Even  if  liable  to  pay  that  judg- 
ment, this  judgment  for  a  perpetual  injunction  must  be 
reversed. 

By  the  Court — The  judgment  of  the  Circuit  Court  is 
reversed,  and  the  cause  remanded  for  further  proceedings 
according  to  law. 

On  a  motion  by  the  respondent  for  a  rehearing,  Mr.  Car* 
f  enter  argued,  1.  That  since  the  constitution  of  this  state 
vests  in  the  circuit  courts  jurisdiction  at  law  and  in  equity, 
and  provides  for  the  issue  of  the  writ  of  injunction,  the 
legislature  cannot  forbid  this  writ  in  a  case  where,  by  the 
general  principles  of  equity  jurisprudence,  it  is  the  appro- 
priate remedy.  2.  But  for  ch.  175,  Laws  of  1861,  plaintiff 
would  unquestionably  be  entitled  to  the  writ  in  this  case, 
unless  defendant  could  show  that  by  purchase,  or  by  an 
exercise  of  the  right  of  eminent  domain,  it  has  acquired  the 
right  to  use  and  occupy  the  premises  in  question.  Bowh- 
parte  v.  -R.  i2.,  Baldwin,  206,  and  cases  there  cited;  Terrett 
V.  TayloTy  9  Cranch,  43,  55 ;  Bank  of  Hamilton  v.  Dudley^  2 
Pet.,  626.  8.  "  To  render  the  exercise  of  the  power  of 
eminent  domain  valid,  a  fair  compensation  must  in  all  cases 
be  previously  made  to  the  individual  affected.**  Gardner  v. 
Newburghy  2  Johns.  Ch.,  166 ;  and  the  constitutional  provi- 
sion forbidding  his  property  to  be  taken  without  such  com- 
pensation "  would  be  most  grossly  violated  by  compelling 
him  to  resort  to  a  law  suit  in  order  to  recover  the  value  of 
the  property  taken."  Shephardson  v.  i?.  B.  Oo,^  6  Wis.,  618. 
See  also  Bonaparte  v.  Bailroady  Supra;  Johnson  v.  Alameda 
Co. J  14  Cal.,  106;  Cotton  v.  Bossi^  9  id.,  596;  Penrice.v. 
WalUSy  87  Miss.,  172. 

CoLB,  J.  On  the  motion  for  a  rehearing,  the  counsel  for 
the  respondent  has  raised  the  question  of  the  constitution- 
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ality  of  the  law- of  1861,  npon  which  this  cause  is  decided. 
•  He  contends  that  this  law  is  invalid,  because  it  attempts  to 
deprive  a  court  of  equity  of  the  power  to  issue  a  writ  of 
injunction  in  a  case  where,  by  the  general  principles  of 
equity  jurisprudence,  it  is  the  appropriate  remedy.  The 
plaintift^  he  says,  complains  of  a  continuing  trespass  inju- 
rious to  his  property,  and,  but  for  this  statute,  he  insists 
there  is  no  doubt  but  a  writ  of  injunction  would  issue  to 
restrain  it  The  effect  of  this  law,  it  is  argued,  is  to  permit 
private  property  1o  be  taken  and  used  permanently  by  a 
railroad  corporation  without  compensation  being  first  made, 
as  the  constitution  requires,  and  deprive  the  party  injured 
of  an  injunction  to  restrain  such  use.  How  far  it  is  com- 
petent for  the  legislature  to  deprive  courts  of  equity  of  the 
power  to  issue  injunctions  in  all  cases  where  that  remedy 
has  been  heretofore  granted,  we  will  not  undertake  to  deter- 
mine. For,  although  the  remedy  by  an  injunction,  tempo- 
rary or  permanent,  is  extensively'  afforded  by  courts  of 
equity,  yet  whether  the  writ  shall  issue  in  a  given  case  de- 
pends wholly  upon  the  equitable  circumstances  of  that  case. 
Hence  the  authorities  say  that  the  granting  or  refusal  of  an 
injunction  is  a  matter  resting  in  the  sound  discretion  of  the 
court  This  discretion  the  legislature  has  attempted  to  con- 
trol, where  certain  facts  exist.  That  is,  in  a  case  where  the 
owner  has  permitted  a  railroad  company  to  construct  its 
track  across  his  land,  or  where  the  land  shall  have  been 
appropriated  by  the  company  for  the  use  of  its  road  without 
compensation  having  first  been  made  therefor,  then  the 
owner  must  resort  to  his  other  legal  remedies  for  redress ; 
or,  after  the  damage  have  been  assessed  by  commissioners, 
he  may  have  an  injunction  to  restrain  the  company  from 
further  using  the  land,  if  it  neglects  to  pay  such  damages. 
But  the  court  is  not  to  interfere  byway  of  irgunction  before 
the  damages  have  been  asaessejd.    The  statute  seems  to  be 
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framed  on  the  idea  that  there  has  been  Bome  delay  on  the 
part  of  the  owner  in  asserting  his  rights,  or  some  acquies- 
cence in  the  use  of  his  property,  by  the  corporation,  which 
renders  it  inequitable  that  he  should  have  an  injunction  in 
the  first  instance.  It  is  a  fitmiliar  principle,  that  if  a  party 
is  guilty  of  laches  or  unreasonable  delay  in  the  enforcement 
of  hia  rights,  he  thereby  forfeits  his  claim  to  equitable  relief. 
Sheldon  v.  RockweUj  9  Wis.,  166.  And  this  statute  seems  to 
be  based  upon  this  principle,  and  attempts  to  control  the 
discretion  of  the  court  in  granting  injunctions  where  cer- 
tain facts  exist.  Is  it  not  competent  for  the  legislature  to 
enact  such  a  law?  If  seems  to  us  that  it  is.  At  all  events, 
when  applied  to  the  &cts  of  this  case,  the  law  would  not 
seem  to  operate  very  inequitably.  For  it  appears  that  about 
the  Ist  of  September,  1856,  the  defendant.  The  JSacine  ^ 
Milwaukee  Bailroad  Ckmpam/f  laid  down  its  track  in  and 
upon  the  north  half  of  the  public  street  opposite  to  and 
adjoining  the  lot  mentioned  in  the  complaint,  and  has  used 
that  portion  of  the  street  ever  since  for  the  purposes  of  its 
road.  On  the  17th  day  of  December,  1861,  the  plaintiff 
became  the  owner  of  that  lot  Of  course,  he  must  be  pre- 
sumed to  have  taken  his  conveyance  with  full  knowledge 
of  the  £Btct  that  the  company  had  been  operating  its  road 
upon  the  street  adjoining  his  lot  for  several  years.  He  waits 
more  than  four  years  longer  before  taking  any  steps  to  en- 
force his  rights.  He  then  comes  into  court,  and  asks  that 
the  company  be  restrained  from  further  using  or  operating 
its  track  at  that  place,  until  it  has  done  certain  things. 
Under  these  circumstances  it  would  not  seem  inequitable  to 
say,  in  the  absence  of  the  statute  we  ha^e  been  considering, 
that  he  is  not  entitled  to  an  ii^junction.  His  other  legal 
remedies  are  open  to  him ;  or  he  may  have  the  damages 
assessed,  and  then  apply  for  an  injunction  if  they  are  not 
paid. 
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For  these  reasons  the  motion  for  a  rehearing  nwt  be 
denied. 


By  the  OourL — ^Motion  dejiied. 


McLaren  and  others  vs.  Kbhlor, 

Seoertal  of  order  letting  m  drfendantto  anttoer  <tfter  judgment  by  drfendt. 

An  order  of  the  cireait  court  opening  a  judgment  bj  default,  anS  letting  in 
defendant  to  answer,  it  reversed  on  the  ground  that  the  affidavits  filed 
bj  him  are  so  evaslTe  as  to  compel  a  oonviction  that  the  only  ground 
suggested  for  the  application  (viz.,  his  failure  to  receire  a  copj  of  the 
complaint  in  season),  is  untrue  in  faet. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

Action  upon  a  money  demand  on  contract.  The  complaint 
was  verified.  The  summons  was  served  August  14,  1865^ 
by  leaving  a  copy  with  defendant's  wife  at  his  last  place 
of  abode  in  this  state.  On  the  2d  of  September,  James 
G.  Jenkins,  Esq.,  served  on  plaintiffs'  attorneys  a  notice  of 
retainer  for  defendant,  and  a  demand  for  a  copy  of  the  com- 
plaint; and  the  complaint  was  served  on  him  on  the  22d  of 
that  month.  Afterwards  the  time  for  answering  was  ex- 
tended by  agreement  of  the  attorneys,  until  about  the  close 
of  the  year.  On  the  16th  of  February,  1866,  the  plaintiflfe 
took  judgment  as  upon  a  default.  In  February,  1867,  the 
defendant,  by  his  attorney,  moved  to  set  aside  the  judgment 
and  for  leave  to  answer,  basing  the  motion  on  his  own  affi- 
davit, that  of  his  attorney,  and  the  proposed  verified  answer.  "^ 


*  There  was  a  question  as  to  the  authority  of  the  person  whose  name  was 
ftttaohed  to  the  Jurat  in  defendant's  afidaTit  and  Terifisation ;  but  the  quea> 
lion  beoAmo  unimportamt  here. — ^RiP. 
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The  answer  is,  in  substance,  a  general  denial  and  a  counter- 
claim. The  defendant's  affidavit  states  that  he  does  not,  and 
at  the  time  of  the  rendition  of  the  judgment  did  not,  owe 
the  plaintifi*  anything;  that  plaintiffi  then  were  and  still  are 
indebted  to  him  $858,  as  stated  in  his  answer;  that  affiant 
left  Milwaukee  county  in  this  state  permanently,  in  April, 
1865,  with  the  intention  of  making  his  home  in  the  south, 
and  has  not  been  in  this  state  since  the  commencement  of 
this  action,  but  has  been  and  still  is  a  resident  of  the 
city  of  ^ew  Orleans  in  the  state  of  Louisiana,  doing  busi- 
ness there ;  that  he  has  not  had  any  residence,  domicile, 
or  place  of  abode  in  Bacine  county  since  November,  1864, 
and  his  last  residence  in  this  state  was  in  Milwaukee 
county,  in  April,  1865 ;  that  he  had  no  notice  of  the  pen- 
dency of  this  action  until  October  81st,  1865,  and  then  only 
received  the  information  by  letter  firom  a  ftiend  addressed 
to  him  at  New  Orleans ;  and  that  if  he  is  allowed  to  file  an 
answer,  he  verily  believes  that  on  a  &ir  trial  he  can  not  only 
defeat  plaintiffii'  action,  but  recover  a  judgment  against 
them.  The  affidavit  of  defendant's  attorney  states  that 
affiant  believes  that  defendant  has  fully  and  £Edrly  stated  the 
case  in  this  action  to  him,  and  he  believes  defendant  has 
a  good  and  valid  defense  upon  the  merits ;  that  as  affiant 
is  informed  and  believes,  the  summons  was  served  at  the 
residence  of  defendant's  father-in-law,  and  that  it  was  sent 
by  some  friend  of  defendant  to  the  affiant,  who  had  for  a 
long  time  been  defendant's  attorney;  that  affiant  did  not  at 
the  time  know  that  the  defendant  had  abandoned  his  resi* 
dence  in  Wisconsin,  but  supposed  he  had  only  gone  to  New 
Orleans  upon  a  business  trip;  that  thereupon  affi&nt 
appeared  for  defendant,  etc ;  that  on  the  11th  of  October, 
1865,  affiant  obtained  an  allowance  of  twenty  days  to  answer, 
and  within  that  time  drew  and  mailed  to  defendant  at  New 
Orleans  an  answer,  the  fstcts  constituting  his  defense  being 
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known  to  affiant  from  consultation  with  defendant  as  early 
as  April,  1865 ;  that  affiant  is  informed  by  defendant  that  he 
never  received  said  answer  to  be  verified;  that  soon  after 
the  entry  of  the  judgment,  affiant  again  wrote  to  a  brother 
of  defendant  in  this  state,  informing  him  thereof,  and  he 
promised  to  write  to  defendant  of  the  fact,  but  affiant  does 
not  know  whether  he  did  so ;  that  defendant  informs  affiant 
that  he  did  not  know  of  the  entry  of  the  judgment  until  suit 
was  commenced  thereon  in  New  Orleans  in  the  fall  of  1866, 
when  he  wrote  to  affiant  making  inquiries  in  regard  to  the 
matter;  and  that  affiant  would  not  have  appeared  for 
defendant  if  he  had  known  that  he  was  not  a  resident  of 
the  state,  etc.  A  counter-affidavit  was  filed  by  the  plaintift' 
McLaren^  the  contents  of  which  need  not  be  stated.  The 
circuit  court  made  an  order  ^^  that  the  defendant  have  leave 
to  file  his  answer  on  payment  of  $10  costs,  and  that  the 
judgment  now  entered  remain  and  abide  the  event''  From 
this  order  plaintiffi  appealed. 

Jno.  W.  ^  A.  L.  Caryy  for  appellants. 

Jenkins  ^  JSUiottj  for  respondent. 

Painb,  J.  The  ground  attempted  to  be  shown  for  letting 
the  defendant  in  to  answer,  was  that  he  did  not  receive  the 
answer  forwarded  to  him  by  his  attorney  for  verification, 
before  judgment  If  he  did  receive  that  answer,  it  seems 
obvious  that  no  ground  whatever  is  shown,  because  there  is 
no  pretense  of  any  other  mistake,  surprise  or  excusable 
neglect  We  think  from  the  affidavits  that  he  did  receive 
the  answer  in  time  to  have  returned  it  and  had  a  trial  on  the 
merits  before  any  judgment  was  taken,  if  he  desired  to  do 
so. 

The  affidavits  are  evasive.  It  appears  from  the  officer's 
return  and  affidavit,  that  the  summons  was  served  by  leav- 
ing it  with   the    defendant's    wife.     The    attorney    who 
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appeared  for  him,  says,  in  his  affidavit,  that  the  summons 
was  sent  to  him  "  by  same  friend  of  the  defendaxd^^  without 
disclosing  who  that  friend  was.  It  is  fairly  to  be  inferred 
from  this  that  it  was  sent  by  the  defendant's  wife.  The 
attorney  also  swears  that  the  defendant  ^^  informed  him  that 
he  never  received  the  answer"  which  the  attorney  had  sent 
to  him  for  verification  at  New  Orleans.  But  the  affidavit  of 
the  defendant  was  also  produced,  and  it  is  most  significant 
that  it  contains  no  denial  of  having  received  the  answer,  but 
on  the  contrary  contains  an  admission  from  which  we  can 
entertain  no  doubt  that  he  did  receive  it  He  says  he  had 
no  notice  of  the  action  until  late  in  October,  1865,  ^^  and 
then  only  received  the  information  hy  letter  from  a  friend 
addressed  to  him  at  New  Orleans,  Louisiana."  It  appears 
elsewhere  that  the  answer  was  forwarded  to  him  in  October, 
1865.  And  it  seems  clear  from  his  careful  evasion  of  any 
denial  that  he  received  it,  and  of  disclosing  who  the  "  friend" 
was  that  took  such  an  interest  in  his  suit,  that  he  did 
receive  the  letter  of  his  attorney  containing  that  answer. 

That  being  so,  if  he  wantonly  disregarded  the  suit,  he 
shows  no  case  of  surprise,  mistake  or  excusable  neglect,  and 
nothing  therefore  which  could  appeal  to  the  discretion  of 
the  court  below.  And  we  are  therefore  compelled  to  hold 
that  it  was  an  abuse  of  discretion  to  let  him  in  to  answer. 

It  requires  a  strong  case  for  us  to  overrule  an  order  of  this 
kind.  The  statute  upon  the  subject  is  broad  and  liberal, 
and  should  be  administered  in  a  liberal  spirit  for  the  promo- 
tion of  justice.  But  where  an  application  for  such  an  order 
is  BO  evasive  as  to  compel  a  conviction  that  the  only  ground 
for  granting  it,  which  is  suggested  at  all,  is  untrue  in  fact, 
we  think  no  case  is  presented  for  an  exercise  of  the  discre- 
tion of  the  court 

JBy  the  QmrL — The  order  is  reversed,  with  costs. 
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I  S?  aoii 
HotOHTON   and   another  vs.   Bubnham^   impleaded   with  '-^  ^1 

others. 

(Xtjf  improvemenU :  FiUng  of  plan —  What  drfeett  m  notice  to  eontraetort  wiU 

invalidate  tax, 

1.  Where  the  law  reqairee  a  plan  of  a  pnblio  work  to  be  made  before  bidi 

therefor  are  reoeired,  it  is  sofficient,  to  sustain  a  tax  for  the  work,  te 
show  that  the  plan  made  was  as  f^  and  perfect  as  it  is  usual  for 
persons  of  competent  skill  to  make  of  such  works. 

2.  Where  such  plan  is  required  to  be  filed  in  a  particular  office,  it  is  sufficient 

that  it  be  left  there  for  inspection,  though  not  marked  **  filed." 
S.  Where  the  exact  number  and  sise  of  the  man-holes  connected  with  a  sewer 
was  not  defined  by  the  notice  to  contractors,  but  the  CTidence  shows 
that  the  expense  of  such  man-holes  is  so  trifling  compared  with  that  of 
the  whole  work,  that  this  fact  would  not  affect  the  bids,  a  tax  for  the 
work  will  not  be  held  inralid  on  that  ground. 
4.  Where  the  qualitj  of  the  cement  to  be  used  in  constracting  a  sewer  was 
not  specified  in  such  notice,  but  it  appeared  that  the  best  quality  was  in 
fjACt  used:  Held^  that  there  is  no  such  eridence  of  ii^ustice  to  the  tax 
payers  as  should  inyalidate  the  tax. 

APPEAL  from  the  Circuit  Conrt  for  Milwaukee  County. 

Action  to  annul  a  street  commissioner's  certificate,  a  spe- 
cial tax  assessed  on  plaintiffii'  real  estate  in  the  city  of  Mil- 
waukee for  the  amount  named  in  the  certificate,  a  sale  for 
the  amount  of  such  tax,  and  the  certificate  of  such  sale ; 
and  to  restrain  a  conveyance  of  the  property  by  the  city 
treasurer  to  the  purchaser  at  such  sale.  The  street  commis- 
sioner's certificate  was  for  work  done  by  Bumham  as  con- 
tractor, in  the  construction  of  a  sewer  in  front  of  plaintifife' 
lots  on  Wells  street  in  said  city,  under  ch.  218,  Laws  of  1868. 
See  Kneeland  v.  The  City  of  Milwaukee  et  ala.^  18  Wis.,  411  ; 
WeUs  V.  Bumham^  imp.y  20  id.,  112.  The  complaint  avers 
that  no  plans  for  said  sewer  were  made  and  filed  in  the  city 
comptroller's  office,  as  required  by  said  act,  before  the  ex- 
pense of  the  sewer  was  apportioned  on  the  lots  to  which  it 
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was  chargeable,  nor  before  the  making  of  the  contract,  and 
that  the  epecificationB  filed  were  insufficient,  and  not  such  as 
the  act  required,  in  that  they  did  not  specify  the  number, 
dimensions,  form,  thickness  of  walls,  materials,  nor  the  man- 
ner or  style  of  construction,  of  the  man-holes  mentioned 
therein,  and  did  not  show  the  grade  of  the  proposed  sewer, 
nor  the  depth  of  the  excavation  of  the  trench  therefor.  It 
fhrther  avers  that  the  contract  was  not  let  to  the  lowest  bid- 
der, and  that  the  notice  inviting  proposals  for  the  contract 
was  insufficient  to  authorize  the  letting  thereof;  that  it  did 
not  state  within  what  time  the  work  must  be  finished ;  and 
that  neither  it  nor  the  specifications  definitely  fixed  the  kind 
and  quality  of  the  cement  to  be  used  in  constructing  the 
sewer.  The  specifications  and  the  notice  are  set  out  in  the 
complaint;  and  the  former  contain  the  following,  among 
other  provisions :  ^^  Said  sewer  *  *  shall  be  laid  to  a  grade 
as  shown  by  a  plan  in  the  office  of  the  city  surveyor.  Man- 
holes shall  be  made  in  said  sewer  opposite  the  alleys  in  all 
blocks  between  Second  and  Sixth  streets;*  and  for  the  balance 
of  the  sewer  at  such  places  as  the  street  commissioners  shall 
direct,  at  distances  of  not  less  than  400  feet  ♦  ♦  ♦  The 
cement  to  be  used  shall  be  the  Illinois  cement,  manu£Etctured 
at  La  Salle  by  F.  Clarke,  or  Fayetteville  water  lime  and 
Bosendale  cement;  and  it  shall  be  decided  by  the  street 
commissioners,  which  shall  be  used.  If  the  Illinois  cement 
is  to  be  used,  the  whole  work  shall  be  laid  in  it  If  the 
jBtreet  commissioners  decide  to  use  the  Fayetteville  and  Ro- 
sendale,  then  the  lower  or  bottom  half  shall  be  laid  in  Ro- 
sendale,  and  the  upper  half  of  the  sewer  in  Fayetteville  lime. 
*  *  Both  brick  and  cement  shall  be  of  first  rate  quality  for 
the  purpose."  The  notice  (dated  June  6, 1868)  stated  that  at 
a  specified  time  and  place,  sealed  proposals  would  be  received 

*  About  half  the  length  of  the  tewer. 
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^^  for  the  conetruction  of  a  sewer  in  the  Fourth  ward  of  the 
city  of  Milwaukee,  from  the  west  side  of  Twelfth  street,  at  its 
intersection  with  Wells  street  in  said  ward,  through  said 
Wells  street  to  the  Milwaukee  river,  in  accordance  with  the 
plans  and  specifications  of  the  city  surveyor,  on  file  in  the 
office  of  the  city  comptroller"  The  defendant  Bumham  filed 
a  separate  answer. 

In  respect  to  the  filing  of  ^^  plans  "  of  said  sewer  in  the 
office  of  the  city  comptroller,  the  evidence  tended  to  show 
that  the  *'  city  surveyor  "  made  out  a  profile  of  Wells  street 
from  the  Milwaukee  river  to  Twelfth  street,  containing  also 
a  longitudinal  section  of  the  sewer,  and  with  figures  attached, 
showing :  1.  The  width,  on  the  base  line,  of  the  several 
blocks  along  said  street,  measuring  from,  the  center  of  one 
cross  street  to  the  center  of  the  next.  2.  The  distance  from 
the  base  line  to  the  grade  line  of  Wells  street  at  the  center 
of  each  cross  street  3.  The  distance  from  the  base  line  to 
the  ^  bottom  line  of  the  sewer  at  the  center  of  each  cross 
street  4.  The  height  or  perpendicular  diameter  of  the 
sewer  at  each  of  the  same  points.  This  is  what  was  referred 
to  in  the  specifications  as  a  ^^  plan  in  the  office  of  the  city 
surveyor,"  showing  the  grade  of  the  sewer.  The  offices  of 
the  city  surveyor  and  the  city  comptroller  were  both  in  the 
City  Hall,  entered  by  doors  from  the  same  hall  about  sixty 
feet  apart  The  plan  above  referred  to  was  not  meant  to  be 
permanently  deposited  in  the  city  comptroller's  office,  but 
the  surveyor  expected  to  have  it  in  his  office  while  the  work 
was  constructing,  to  use  it  in  superintending  such  construc- 
tion, and  not  to  return  it  thereafljer  to  the  comptroller. 
Several  days  before  the  notice  for  proposals  was  published, 
and  about  the  time  the  apportionment  of  the  expense  of  said 
sewer  was  made  by  the  street  commissioners,  said  plan  was 
placed  in  the  comptroller's  office,  and  was  finally  removed 
therefrom  a  week  or  more  after  the  contract  was  let    Dur- 
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ing  the  interval  it  was  seen  and  consulted  in  that  office  by 
persons  who  thought  of  bidding,  but  it  was  sometimes  taken 
by  them  to  the  surveyor's  office,  where  they  examined  it  in 
the  presence  of  that  officer.  There  were  ten  bids,  and  all 
of  them  but  one  referred  to  the  "  plans  and  specifications." 
Five  of  the  bidders  were  examined  as  witnesses,  and  all  tes- 
tified that  they  examined  said  plan  (either  in  the  office  of  the 
comptroller  or  in  that  of  the  surveyor,  or  in  both)  before 
making  their  estimates ;  and  several  other  persons  who  did 
not  conclude  to  bid,  gave  similar  testimony. 

One  Burke,  called  for  the  defendant,  testified  on  his  cross- 
examination,  that  the  time  allowed  for  the  construction  of 
such  a  sewer  makes  a  great  difference,  in  the  cost  ^^  If  a 
man  has  a  longer  time,  he  can  do  it  cheaper ;  something  like 
our  Walker's  Point  bridge ;  we  pay  $20,000,  when  it  could 
be  done  for  $16,000,  the  increased  price  being  occasioned 
by  the  requirement  that  it  must  be  done  within  a  very  short 
time." 

The  facts  found  by  the  court  are  as  follows :  1st  Before 
the  expense  of  the  sewer  mentioned  in  the  pleadings  was 
apportioned  upon  the  several  lots  and  parcels  of  lots  to 
which  the  same  was  chargeable,  and  before  the  making  of 
the  contract  for  said  sewer,  a  plan  therefor  was  made  and 
filed  in  the  office  of  the  city  comptroller  of  the  city  of  Mil- 
waukee. Such  plan  was  in  said  comptroller's  office  prior  to 
the  advertisement  for  proposals  for  constructing  said  sewer, 
and  was  consulted  by  the.defendant  Bumham  and  other  bid- 
ders, there,  prior  to  the  putting  in  of  their  bids.  It  showed 
a  longitudinal  section  of  said  sewer,  its  length  in  lineal  feet, 
the  grade  or  elevation  at  which  the  same  was  to  be  laid,  and 
its  height  and  diameter  throughout  its  entire  length,  its  gen- 
eral shape,  form  and  dimensions,  its  location  with  reference 
to  the  street  in  which  it  was  to  be  laid,  and  furnished  com- 
plete data  as  to  the  amount,  depth  and  nature  of  the  cutting, 
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excavation  and  filling  to  be  done  in  the  construction  of  said 
Bewer.  2d.  Said  plan,  together  with  the  specifications  in  the 
pleadings  mentioned,  described  and  specified  with  reasona- 
ble and  snfiicient  certainty  all  the  work  to  be  done,  the  man- 
ner and  style  in  which  it  was  to  be  done,  and  the  materials 
to  be  used.  I  find  them  as  full  and  definite  as  plans  and  spe- 
cifications for  such  works  usually  are.  The  testimony  of  a 
large  number  of  competent  builders,  masons,  architects  and 
engineers  concurs  in  this.  Sd.  The  number  of  man-holes  in 
the  sewer  was  limited  by  the  specifications.  They  were  not 
particularly  specified  as  to  their  form  and  manner  of  con- 
struction, but  their  general  shape  and  manner  of  construc- 
tion is  proved  to  be  so  well  understood  and  known,  and 
their  expense  so  trifling,  being  in  the  whole  in  this  case  less 
than  $200,  that  the  omission  in  regard  to  them,  would  not, 
as  the  evidence  discloses,  affect  the  amount  of  bids  for  the 
work.  4th.  Said  sewer  was  constructed  in  reference  and 
pursuant  to  said  plan  and  specifications,  and  in  conformity 
therewith ;  and  has  gone  into  public  use  for  the  purposes  for 
'  which  it  was  built.  6th.  The  notice  set  forth  in  the  com- 
plaint is  the  notice  that  was  given  inviting  proposals  for  the 
construction  of  SMd  sewer.  There  was  one  bid  lower  than 
the  bid  of  the  defendant  Bumhaniy  being  ciight  cents  per 
lineal  foot  lower,  but  the  bidder  proposing  the  same  not  hav- 
ing appeared  to  take  the  contract,  the  same  was  awarded  to 
the  defendant  Bumham  as  the  next  lowest  bidder;  and  in 
all,  ten  bids  were  made  for  said  contract  6th.  The  defend- 
ant Bumham  bid  for,  took  and  performed  his  contract  in 
good  fiEkith.  The  cost  of  the  two  kinds  of  cement  mentioned 
in  the  specifications  was  substantially  the  same,  the  differ- 
ence, if  any,  being  merely  trifiing;  and  if  there  was  any  dif- 
ference, the  sewer  was  laid  with  the  most  expensive.  7th.  I 
find  as  a  fact,  on  the  testimony  of  a  large  number  of  com- 
petent architects,  engineers  and  stone  masons,  that  said  plan 
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and  specifications  fumished  all  the  information  to  persons 
proposing  for  said  sewer,  that  is  usual  in  such  structures, 
and  all  that  was  necessary  to  enable  them  to  calculate  with 
reasonable  certainty  its  cost ;  and  that  nothing  was  omitted 
which  substantially  affected  the  cost  of  the  work,  or  increased 
the  tax  therefor,  or  affected  the  justice  of  such  tax.''  Upon 
these  facts,  the  court  held  the  plaintiffs  not  entitied  to  the 
relief  sought     Complaint  dismissed.    Plaintiffs  appealed. 

Stark  ^  McMtUleHj  for  appellants,  relied  upon  KneeUmd  v. 
The  City  of  Milwaukee^  18  Wis.,  411,  and  WeUU  v.  Bwmham^ 
20  Wis.,  112;  and  insisted  that  nothing  was  shown  to  take 
the  case  out  of  the  rules  there  laid  down. 

Bviler  ^  CbttrUlj  for  respondent 

Painb,  J.  We  have  careAilly  examined  the  evidence  in 
this  case,  and  think  it  sustains  the  finding  of  fietcts  by  the 
court  below.  This  being  so,  an  entirely  diflerent  question 
is  presented  from  that  presented  in  Kneeland  v.  JUlwaukeej 
18  Wis.,  411,  or  that  in  Welis  v.  Bumham,  20  Wis.,  112, 
both  of  which  cases  involved  the  validity  of  the  same  sewer 
tax.  In  both  of  those  cases  it  was  a  conceded  fact,  that  no 
plan  of  the  sewer  was  ever  made,  or  filed  in  the  comptroller's 
office,  as  the  law  authorizing  the  work  required.  But  in 
this  case  it  was  proved  that  a  plan  was  made  and  left  in  the 
comptroller's  office,  and  that  it  was  fully  adequate  to  enable 
bidders  to  make  a  reasonably  accurate  estimate  of  the  work, 
being  as  full  and  definite  as  such  plans  are  usually  made  by 
competent  architects  and  engineers.  This  must  be  held  suf- 
ficient The  law,  in  requiring  a  plan,  could  only  have  in- 
tended a  plan  as  full  and  perfect  as  it  is  usual  for  persons  of 
competent  skill  to  make  of  such  works. 

It  is  true,  the  C96t  could  not  be  estimated  with  perfect 
accuracy  without  knowing  the  number  of  the  man-holes, 
and  how  they  were  to  be  constructed*    But  it  was  shown 
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that  a  man-hole  is  a  well  tmderstood  thing,  usually  con- 
structed in  a  round  form,  though  sometimes  in  a  square,  but 
that  there  was  no  material  difference  in  the  expense;  and  that 
any  person  at  all  familiar  with  such  works  could  estimate 
their  cost  with  reasonable  certainty.  Their  number  was  left 
somewhat  uncertain,  though  they  could  not  exceed  one  to 
every  four  hundred  feet  This,  of  course,  would  prevent 
absolute  precision  in  an  estimate ;  but  the  witnesses  testify 
that  the  matter  was  so  trifling  in  importance  that  it  would 
have  made  no  difference  in  the  bids. 

So  also  there  was  an  uncertainty  in  the  kind  of  cement  to 
be  used.  Such  reservations,  creating  uncertainty  as  to  the 
amount  of  work,  or  quality  of  materials,  in  contracts  for 
public  works  which  are  required  by  law  to  be  let  to  the  low- 
est bidder,  should  be  closely  watched.  They  are  of  a  danger- 
ous tendency,  and  ought  not  to  be  encouraged.  The  danger 
is,  that  the  bid  may  be  put  in  upon  an  estimate  for  the  high- 
est amount  of  work,  or  for  the  best  material,  and  then  a  less 
amount  of  work  be  performed,  or  an  inferior  quality  of  ma- 
terial used.  But  here  it  appears  that  the  most  expensive 
cement,  was  actually  used.  So  that,  although  there  might 
have  been  a  wrong  done  to  the  property  owners  by  this 
uncertainty  in  the  kind  of  cement,  if  the  prices  were 
materially  different,  yet  in  fact  there  was  none. 

We  are  of  the  opinion,  therefore,  that  the  slight  uncer- 
tainty in  regard  to  the  number^  and  mode  of  construction  of 
the  man-holes,  in  view  of  the  testimony  that  it  would  have 
no  effect  upon  the  bids,  ought  not  to  defeat  the  validity  of 
the  entire  proceeding ;  that  notwithstanding  that,  and  the 
original  uncertainty  in  regard  to  the  cement,  there  was  a 
substantial  compliance  with  the  requirements  of  the  law,  and 
no  injustice  done  to  the  property  owners. 

By  the  Court. — ^The  judgmentof  the  circuit  court  is  affirmed. 

The  appellants  moved  for  a  rehearing. 
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Paine,  J.  The  argament  of  tixe  appellants'  counsel  on  the 
motion  for  a  rehearing  has  not  changed  our  views  as  ex- 
pressed in  the  opinion  already  filed.  It  is  simply  idle  to  say 
that  this  case  presents  the  same  questions  that  were  presented 
in  the  KneeUmd  caaty  and  other  cases,  involving  the  validity 
of  this  sewer  tax.  •  It  was,  as  already  stated  in  the  former 
opinion,  an  admitted  fact  in  those  cases,  that  no  plan  of  the 
work  was  ever  made  or  filed  in  the  office  of  the  comptroller, 
as  the  law  required. 

In  this  case  it  was  proved  that  such  a  plan  was  made,  and 
was  filed  in  that  office.  For  we  think  there  is  no  force  in 
the  suggestion  that  it  was  not  filed  because  it  was  not  so 
marked  by  that  officer.  The  intention  of  the  law  was  that 
'the  plan  should  be  placed  in  that  office  for  the  inspection  of 
those  who  wished  to  bid.  And  when  so  placed  there,  it  was 
filed  there,  within  the  meaning  of  the  law,  and  its  object  was 
fully  accomplished.  It  was  not  a  paper  of  the  kind  that  are 
usually  endorsed  as  filed. 

It  was  also  proved  by  an  overwhelming  amount  of  evi- 
dence, that  this  plan  was  as  full  and  specific  as  it  is  usual  for 
competent  engineers  to  make  of  such  work.  And  to  say, 
merely  because  it  appeared  in  the  Kneeland  case  that  some 
plan  or  profile  of  the  work  was  in  existence,  but  in  another 
office  where  the  law  did  not  require  it  to  be  placed,  and  of 
the  nature  and  character  of  which  there  was  no  adequate 
evidence,  and  it  being  an  admitted  fact  in  the  pleadings  that 
no  plan  had  ever  been  made  or  filed  in  the  comptroller's 
office,  that  the  facts  presented  in  that  case  were  the  same  as 
those  now  presented,  is  to  say  what  the  record  does  not 
sustain. 

The  objection  that  there  was  a  lower  bid  than  Bumham*s 
was  not  noticed  before,  because  it  seemed  to  us  to  have  no 
weight.  The  fiurts  were,  that  Bumham  got  his  hired  man  to 
aUow'a  bid  to  be  put  in  in  his  name,  which  was  lower  than 
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Bumham's  own  bid.  Concede  that  Bumham  intended  to 
Ml  back  upon  this  in  case  any  other  bid  had  been  lower 
than  his,  and  avail  himself  of  the  benefit  of  it  through  his 
hired  man,  as  he  probably  could  and  would  have  done ;  all 
this  does  not  alter  its  legal  effect,  nor  turn  it  into  a  bid  by 
which  he  was  bound.  The  commissioners  had  no  knowledge 
of  the  facts,  and  no  means  of  inquiring  into  them.  If  they 
had  known  them,  they  could  not  have  held  Bumham  bound 
by  the  Meyers  bid.  Nor  could  any  judicial  tribunal  have 
held  him  so  bound.  Kor  can  it  be  held  to  constitute  any 
such  fraud  as  to  invalidate  or  affect  Biumham's  genuine  bid. 
It  was  a  fictitious  bid,  which  might,  in  a  certain  contingency^ 
have  been  turned  into  a  real  one ;  but  as  the  contingency 
did  not  happen,  and  as  Meyers  did  not  appear  to*  comply 
with  the  offer  that  had  been  made  in  his  name,  the  commis- 
sioners properly  awarded  the  contract  to  Bumham^  whose 
bid  was  the  lowest  genuine  bid. 

It  is  also  claimed  that  we  have  overruled  the  decision  in 
Kneeland  v.  Furlong  et  al.y  20  Wis.,  487;  because  Justice 
DowNEB  remarked  in  that  case  that  the  notice  of  the  letting 
of  publte  work  "  should,"  among  other  things,  specify  "  the 
time  within  which  it  is  to  be  finished.''  That  remark  is 
contained  in  the  opinion ;  but  the  decision  certsdnly  did  not 
turn  upon  that  point  And  it  is  material  to  notice  the  facts 
of  that  case,  to  understand  its  legitimate  application.  It 
appeared  in  that  case  by  the  notice  actually  given,  that  the 
work  was  required  to  be  "  commenced  immediately  on  the 
execution  of  the  contract,  and  completed  without  delay. ^^  Now, 
in  such  a  case  as  that,  it  is  much  more  material  that  the  no- 
tice should  state  the  time,  than  it  is  in  cases  where  there  is 
no  special  reason  for  haste.  Such  was  the  £Etct  in  the  con^ 
tract  for  building  the  Walker's  Point  bridge,  mentioned  by 
the  witness  Burke  in  this  case.  A  thoroughfare  in  a  large 
city  is  obstructed  by  a  broken  bridge.  It  is  desired  to  have 
Vol.  XXn.— 21. 
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it  repaired  at  the  earliest  possible  moment  Time  in  such 
case  is  of  the  essence  of  the  contract  The  intention  is  to 
limit  it  in  the  strictest  manner  in  the  contract  It  is  very 
important,  therefore,  in  such  case,  that  the  time  should  be 
stated  in  the  notice.  .  Bidders  could  not  otherwise  know 
whether  they  would  be  able  to  fulfill  the  terms.  But  in  cases 
where  there  is  no  occasion  for  special  haste — ^where  it  is  not 
intended  to  limit  the  time,  but  to  leave  the  party  ample  and 
reasonable  time  to  finish  the  work,  it  cannot  be  held  essen- 
tial that  the  notice  should  specify  the  time.  Because  it  cer- 
tainly cannot  be  absolutely  essential  to  the  validity  of  the 
contract  that  any  limitation  as  to  time  should  be  expressed. 
It  may,  undoubtedly,  be  left  to  the  implication  of  the  law, 
that,  in  the  absence  of  any  express  stipulation,  the  party 
shall  be  bound  to  fulfill  within  a  reasonable  time.  And  if  it 
be  not  absolutely  essential  to  limit  the  time  in  the  contract, 
it  cannot  be  absolutely  essential  to  state  that  it  will  be  lim- 
ited, in  the  notice.  It  is  not  clear  that  even  in  the  Furlong 
case,  the  contract  would  have  been  held  void  if  the  failure 
of  the  notice  to  specify  the  time  of  completion  had  been  the 
only  objection.  But  whether  it  would  or  not,  we  do  not 
consider  such  a  rule  applicable  to  this  case,  where  the  time 
of  completion  was  certwnly  not  of  the  essence  of  the  con- 
tract, and  where  there  was  no  intention  to  make  any  short 
limitation. 

The  fact  that  persons  who  have  incautiously  relied  on  the 
former  cases,  as  settling  finally  the  law  concerning  this  tax, 
may  suffer  hardships,  we  regret;  but  it  has  no  bearing  upon 
the  legal  question.  It  has  not  resulted  from  any  change  of 
decision,  for  we  have  made  none.  We  have  only  held  that 
a  decision  made  upon  one  state  of  fietcts  is  not  applicable  to 
a  new  and  entirely  different  state  of  facts. 

By  the  OmrL — ^The  motion  for  a  rehearing  is  denied. 
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Dakaheb  and  another  vs.  Prsntiss. 

BUI  o/mUrpleatkr,  ofUr  judgmmi  at  law, — PracHu  tfi  eatt  of  double  gamithmmU 

1.  One  who  U  twioe  gamisked  for  the  aamo  debt,  maj  obtain  a  etaj  of  pro- 

eeedings  in  the  leoond  aetion^'by  motion  founded  either  upon  affidaTits 
or  upon  an  ayerment  in  his  answer,  not  trayened,  of  the  pendency  of 
the  prior  action. 

2.  Equity  will  not  reliere  from  a  Judgment  on  any  ground  of  which  the 

judgment  debtor  might  hare  ayailed  himself  in  the  aotion  at  law. 

3.  A  bill  will  not  lie,  therefore,  in  fayor  of  a  garnishee  against  whom  Judg- 

ment has  been  taken,  to  compel  the  Judgment  plaintiff  to  interplead 
with  the  plaintiff  in  a  prior  garnishee  aotion  against  the  same  party  for 
the  same  debt. 

APPEAL  from  the  Circuit  Oourt  for  Mihoaukee  County. 

Action  in  the  nature  of  a  bill  of  interpleader,  and  for  an 
account,  etc.,  brought  by  Danaher  and  Bocney  against  Pren- 
UsSy  Bodwoj/j  Power y  Furlong  and  another.  It  appears  that 
plaintiff  were  garnished  on  the  2d  of  August,  1864,  in  an 
action  by  Prentiss  against  PowcTj  for  about  $1,700,  on  a 
note  for  money  loaned.  The  alleged  ground  of  their  liabil- 
ity was,  that  as  assignees  of  a  certain  contract  between 
Power  and  a  railroad  company,  they  were  indebted  to  him 
for  his  share  of  the  net  profits  of  the  contract.  By  the 
terms  of  the  assignment,  a  one-half  interest  in  the  contract 
went  to  Furlonffy  and  half  the  net  proceeds  were  payable  to 
him ;  but  these  provisions  are  treated  throughout  the  pro- 
ceedings as  fraudulent  and  void  as  to  creditors  of  Power , 
who  was  the  true  owner  of  said  half  interest.  In  their 
answer  in  said  action  of  garnishment,  they  denied  owing 
Power  more  than  $474 ;  and  also  set  up  the  pendency  of 
another  action  against  them  and  others  by  Bodwaj/y  in 
which  he  sought  to  compel  the  payment  to  him  of  their 
alleged  indebtedness  to  Poioery  to  satisfy  a  judgment 
obtained  by  him  against  Power  in  1857,  for  $1,177.    It 
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appears  that  on  the  Ist  of  August,  1864  (the  day  before  gar- 
nishee proceedings  in  Prentiss^a  suit  were  commenced),  Sod- 
waj/y  upon  his  complaint,  obtained  an  injunctional  order, 
which,  inter  aliay  restrained  Danaher  and  Roaney  from  pay- 
ing any  moneys  arising  from  said  contract  to  any  person 
but  himself,  until  the  further  order  of  the  court  At  the- 
trial  of  the  action  in  garnishment,  Danaher  and  Roaney 
objected  to  the  admission  of  any  evidence  for  the  complain- 
ant therein,  on  account  of  the  pendency  of  said  action  of 
Rodway  against  them ;  and  excepted  to  the  decision  of  the 
court  overruling  the  objection.  They  also  offered  the  rec- 
ord of  said  pending  action  in  evidence,  and  excepted  to  the 
rejection  of  the  evidence.  Judgment  was  rendered  against 
them  for  $1,460 ;  which  this  court,  at  its  January  term, 
1866,  affirmed,  holding,  among  other  things,  that  the  objec- 
tion of  the  pendency  of  the  action  by  Rodway  "  was  not 
taken  in  time,  nor  in  the  proper  form ;''  that  ^*  instead  of 
waiting  until  the  trial,  and  reading  the  record  in  the  other 
suit  in  evidence  on  the  defense,  the  defendants  should  have 
moved  at  once,  upon  affidavits  showing  the  &ct8,  for  a  stay 
of  proceedings  in  this  action  until  the  other  was  termina- 
ted." See  20  Wis.,  811-20  (818).  After  this  decision  the 
present  action  was  brought. 

The  complaint  herein,  after  setting  out  Power's  contract 
with  the  railroad  company,  its  assignment  to  plaintiffs,  etfe., 
and  the  facts  concerning  the  recovery  of  judgments  against 
Power  by  Rodway  and  Prentiss^  the  action  by  Rodway  and 
the  garnishee  proceedings  by  Prentiss  against  plaintifib,  and 
alleging  that  there  was  due  Power  from  plaintiffi  only  $474, 
avers,  inter  alia^  that  said  actions  against  plaintiff  were  insti- 
tuted by  Rodioay  and  Prentiss  in  collusion  with  Power  ;  that 
Prentiss  had  collected  out  of  collaterals  by  which  his  loan 
to  Power  was  secured,  the  whole  amount  of  his  claim,  which 
fiekct  was  collusively  and  wrongfully  concealed  from  plain* 
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tifis;  that  Prentiss  and  Bodway  nevertheless  set  up  conflict- 
ing claims  to  the  whole  sum  due  fix)m  plaintiffs  to  Power  ; 
that  Power  and  Bodway  claim  a  greater  sum  to  be  due  the 
former  than  is  admitted  by  plaintiffit;  that  as  between 
plaintifSs  and  Prentiss^  the  judgment  obtained  by  the  latter 
in  garnishment  is  conclusive  as  to  the  amount^  but  not  as 
between  plaintiffs  and  the  other  defendants ;  that  plaintiffs 
offer  to  pay  into  court  the  amount  of  such  judgment  and 
costs,  to  be  disposed  of  as  the  court  shall  direct,  and  to 
account  with  the  other  defendants  for  aU  moneys  in  their 
hands  belonging  to  Pnoer.  It  is  then  alleged  that  this 
action  is  brought  without  any  collusion  with  any  of  the 
defendants ;  and  also  that  Prentiss  has  issued  an  execution 
on  his  judgment.  Prayer  for  an  injunction  restrmning 
PrentisSj  and  all  officers,  etc.,  from  further  enforcing  his 
judgment  on  execution,  etc.,  and  that  plaintiffs  may  be 
allowed  to  pay  the  amount  of  his  judgment  and  costs  into 
court,  in  full  satisfaction  of  all  claims  of  all  the  defendants^ 
and  that  Bodway  be  restrained  from  prosecuting  his  suit, 
and  that  if  either  of  the  parties  other  than  Prentiss  is  dis» 
contented  with  the  amoimt  admitted  to  be  due  from  plain- 
tiffs to  Powety  then  that  an  account  be  taken,  etc.,  and  that 
on  the  final  hearing  sidd  injunctions  be  made  perpetual,  and 
the  court  determine  which  of  said  defendants  is  entitied  to 
the  amount  due  from  plaintiffs  for  Power^s  share  of  said  net 
profits,  and  award  <  said  sum  accordingly,  and  that  plainti£b 
be  protected  ftora  paying  said  amount  more  than  once ;  and 
for  general  relief. 

Prentiss  answered,  denying  that  he  had  ever  received, 
upon  collateral  securities  or  otherwise,  any  part  of  the 
amount  for  which  he  had  taken  judgment  against  the  plain- 
tiffi ;  denying  the  charge  of  collusion ;  and  demanding  that 
the  injunctional  order  be  dissolved  and  the  complaint  dis* 
missed  as  to  him.    Thereupon,  after  a  hearing  upon  an 
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order  to  show  cause,  the  court  made  an  order  dissolving  the 
injunctional  order  as  to  Pretitiss ;  and  from  this  the  plaintifb 
appealed. 

Brown  ^  PraUj  for  appellants,  contended  that  the  jadg^ 
ment  in  Prentiss  vs.  Danaher  and  Rooney  was  conclusive 
only  as  to  the  amoimt  due  from  the  defendants  therein  to 
PoweTy  and  that  no  other  issue  could  have  been  tried  under 
the  pleadings.  Laws  of  1864,  chap.  200;  HamUion  v. 
Marks,  19  Eng.  L.  k  E.,  821;  King  v.  Baldwin,  17  Johns., 
884;  Baieman  v.  Wittoe,  1  Sch.  k  Lef.,  205;  Bathbane  v. 
Warren,  10  Johns.,  687;  Oarrvngtm  v.  Holairird,  17  Conn., 
680 ;  2  Stor/s  Eq.  Jur.,  §  806.  2.  This  would  be  sustained 
as  a  pure  bill  of  interpleader.  The  judgment  is  conclusive 
as  to  the  amoimt  due  from  the  appellants  to  Power,  upon 
all  the  defendants  except  Bodway,  and  he  does  not  object  to 
the  amount  stated  in  the  judgment  8.  The  appellants 
were  quasi  partners  of  Power  and  Furlong,  or  their  assignees, 
and  bound  to  account  All  matters  of  account,  whether 
between  partners  strictly  or  others,  are  a  source  of  original 
equity  jurisdiction.  2  Story's  Eq.  Jur.,  $  441  et  seq.  4. 
The  remedy  in  equity  is  more  complete  than  that  at  law. 
Equity  brings  before  it  all  parties  in  interest,  and  may  com- 
pel them  to  litigate  their  respective  rights  at  law,  and  may 
itself  decide  those  rights.  1  Story,  §  450.  6.  If  the  amount 
of  the  claim  is  unliquidated  in  regard  to  Bodway  or  others, 
a  court  of  equity  is  flie  proper  tribunal  to  take  the  account; 
and  in  doing  so,  it  will  call  before  it  all  parties  clwning  va 
interest  in  the  whole  or  any  specified  part  of  the  balance 
due,  and  administer  complete  justice  between  them.  1 
Story's  Eq.  Jur.,  §§  64, 65,  67,  et  seq. ;  2  id.,  §  824 ;  Oorpor- 
ation  of  Carlisle  v.  Wilson,  18  Vesey,  278;  Jesus  College  v. 
Bloom,  8  Atk.,  262;  JJudlow  v.  Sinumd,  2  Caines  Cas.,  88. 
6.  There  was  no  laches  in  not  bringing  this  biU  before  the 
judgment  of  Prentiss.    There  is  much  doubt  whether  a  bill 
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of  interpleader  could  be  Bticrtained  bo  long  as  the  amount 
was  in  dispute.  At  any  rate,  the  better  practice  is,  to  wait 
until  the  amount  to  be  paid  is  settled  at  law,  and  then  file 
the  bill  as  to  the  parties  interested  in  that  amount.  Coun* 
sel  also  contended  that  Baasm  v.  Baehr^  7  Wis.,  616,  was  a 
similar  case,  in  which  this  court  granted  relief. 

Henry  F.  PrentisSy  for  respondent,  argued  that  all  the 
material  matters  set  up  in  the  complaint  were  adjudicated  in 
Prentiss  v.  Dcmaher  ei  al.j  20  Wis.,  811.  Aichinson  v.  Roscu- 
Upj  4  Chand.,  12;  Adams  v.  FileVy  7  Wis.,  806;  Malley  v. 
AUman,  14  id.,  25 ;  Abny  v.  Plait,  16  id.,  169.  2.  A  bill  of 
interpleader  may  be  brought  when  suits  are  commenced  or 
threatened,  but  not  after  judgment.  2  Story's  Eq.  Jur., 
§§805  et  seq.;  Story's  Eq.  PL,  §§  291  et  seq.;  Adams' 
Eq.,  *202  et  seq. ;  Chitty  on  Bills,  668;  Oomish  v.  Tanner, 
1  Younge  &  J.,  338.  8.  It  is  a  well-settled  principle  of  law 
(with  only  the  dissenting  case  of  HamUtan  v.  MarkSy  19 
Eng.  L.  k  E.,  821),  that  to  entitle  a  party  to  bring  his  bill 
of  interpleader,  the  amount  of  funds  in  his  hands  must  be 
certain,  fixed,  and  admitted  by  him ;  and  he  must  claim  no 
interest  in  it,  and  must  bring  it  into  court,  or  offer  to  do 
so ;  and  before  an  injunction  is  granted,  he  must  bring  the 
fund  into  court.  Story's  Eq.  PL,  §  297;  Richards  v.  Salter, 
Johns.  Ch.,  445;  2  Story's  Eq.  Jur.,  §  807;  Adams'  Eq. 
♦202  et  seq.;  Chamberlain  v.  (^ Connor,  8  How.  Pr.  R.,  45; 
Beck  V.  Stephani,  9  id.,  198;  Patterson  v.  Perry,  14  id.,  505; 
Diphck  V.  Hammond,  27  fing.  L.  &  E.,  202;  Moore  v.  Usher, 
7  Simons,  884  (10  Eng.  Ch.,  107) ;  Voorhies'  Code  (6th  ed.), 
140,  note  (d) ;  Willard's  Eq.  Jur.,  819.  The  appellants  still 
dispute  the  amount  of  funds  in  their  hands  due  to  Power  \ 
and  they  have  never  brought  the  fund  into  court.  4.  The 
only  remedy  appellants  had  was  that  pointed  out  by  this 
court  in  Prentiss  v.  Danaher  et  aL  See  Wilson  v.  Duncan,  8 
Abb.,  864. 
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DixoK,  C.  J.  Assoming,  as  the  vice-chancellor  did  in 
Hamilton  v.  Marks^  19  Eng.  Law  and  Eq.  R,  821,  that  the 
only  matter  litigated,  or  which  could  be  litigated,  in  the  suit 
at  law,  wag  the  quantum  of  demand,  that  case  was  no  doubt 
correctly  enough  decided.  But  it  seems  to  me  that  the  vice- 
chancellor  erred  in  assuming  this,  and  in  excluding  entirely 
from  his  consideration  the  question  of  estoppel  by  judgment 
presented  by  the  case.  It  appears  from  tbe  report,  that 
the  plaintiff  in  the  the  bill  of  interpleader  had  applied  to 
the  court  of  law,  by  motion,  to  have  the  verdict  set  aside, 
and  for  a  new  trial,  on  account  of  the  same  adverse  claims  to 
the  money  recovered  stated  in  the  bill,  and  thi^  the  court 
of  law  had  denied  the  motion  on  the  ground  that  the  assignee 
in  bankruptcy,  one  of  the  principal  adverse  claimants, 
had  no  claim,  and  that  payment  to  the  plaintiff  in  the  suit 
at  law  would  be  an  effectual  discharge  of  the  debt.  These 
&cts  are  wholly  ignored  in  the  decision  of  the  case.  The 
vice-chancellor  does  not  distinguish,  nor  attempt  to  distin- 
guish, the  case  on  the  ground  that  it  was  not  competent  for 
the  court  of  law  to  have  granted  the  requisite  relief  in  that 
form,  or  if  it  was,  that  there  was  some  especial  reason  for 
taking  the  case  out  of  the  general  rule  of  estoppel  by  judg- 
ment He  simply  ignored  the  question,  though  it  was  dis- 
tinctly made  by  counseL  If  it  was  competent  for  the  court 
of  law  to  have  relieved  the  plaintiff  upon  the  motion,  then 
clearly  the  decision  of  the  court  against  the  plaintiff  was 
conclusive  and  binding  upon  the  court  of  equity  in  which 
the  bill  of  interpleader  was  filed.  This  doctrine  has  been 
frequently  under  discussion  in  this  court  (9  Wis.,  29;  id.,  16; 
14  id.,  180;  17  id.,  419;  20  id.,  820);  and  it  is  sufficient 
here  to  refer  to  those  cases  and  the  cases  cited,  and  to  Simih 
«on  V.  Hariy  1  Johns.  Ch.,  91,  and  Le  Ouen  v.  Gouvemetar  and 
KembUf  1  Johns.  Cases,  486.  The  rule  to  be  derived  from 
those  cases  is,  that  the  decision  of  a  court  of  competent 
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jnrifldiction,  being  res  jtuUoaUiy  ie  not  only  oonclnsive  and 
binding  on  all  other  ootnrts  of  concurrent  jurisdiction,  aa  to 
the  tulijjeot  matter  thereby  determined,  but  also  as  to  every 
other  matter  which  the  parties  miff  hi  litigate  in  the  case,  and 
which  they  miff  hi  have  had  decided.  In  the  language  of  Lord 
Redbsdalb,  quoted  in  Simpsen  v.  Hartj  ^^  equity  never  inter- 
feres  to  grant  a  trial  of  a  matter  which  has  already  been 
discussed  in  a  court  of  law,  a  matter  capable  of  being  dis- 
cussed there,  and  over  which  the  court  of  law  had  full  juris- 
diction ;''  to  which  Chancellor  Kbnt  adds,  that  ^^  the  settled 
doctrine  of  the  EngUsh  chancery  is,  not  to  relieve  against  a 
judgment  at  law,  on  the  ground  of  its  being  contrary  to 
equity,  unless  the  defendant  below  was  ignorant  of  the  fact 
in  question  pending  the  suit,  or  it  could  not  have  been 
received  as  a  defense/'  If,  in  case  of  interpleader,  the  party 
has  his  remedy  at  law^  ^^  that  would  seem  to  put  an  end  to 
the  jurisdiction  in  equity,  which  comes  to  the  aid  of  the 
party  only  when  there  is  no  remedy  at  law,  or  the  remedy  is 
inadequate.**  Per  Lord  Rbdbsdalb,  2  Story's  Eq  Jur., 
Redfield'e  Ed.,  p.  15,  note  1.  J 

This  seems  to  be  decisive  of  the  case  presented  on  this 
appeal ;  for  the  plaintiffs  not  only  had  their  remedy  in  the 
suit  at  law,  but  they  attempted  to  avail  themselves  of  it, 
and  failed.  In  that  suit  {Prentiss  v.  Danaher  and  Rooney^  20 
Wis.,  811),  though  the  fact  does  not  distinctly  appear  from 
the  report,  the  pendency  of  the  first  action  in  favor  of  Rodr 
way  was  stated  in  the  answer  of  the  plaintiffi,  the  then  gar- 
nishees, and  they  sought  to  take  advantage  of  it  by  object- 
ing to  the  trial  of  the  cause  after  a  jury  for  that  purpose  had 
been  empanneled  and  sworn.  The  objection  was  overruled, 
and  this  court  sustained  the  decision  on  the  ground  that  it 
was  not  taken  in  time,  nor  in  the  proper  form.  We  held 
that,  instead  of  wMting  until  the  trial,  the  garnishees  should 
have  moved  at  once,  upon  affidavits  showing  the  facts,  for  a 


Digitized  by 


Google 


818         SUPKEME  COURT  OP  WISCONSIN, 

Daiuhher  ftnd  ftnoiker  Tt.  Prentiat. 

Stay  of  proceedings  in  that  suit  until  the  other  was  termin- 
ated, which,  in  a  proper  case,  would  have  been  granted.  The 
moving  upon  affidavits  was  perhaps  unnecessary,  as  the 
same  facts  appeared  by  the  answer,  which  in  that  particular 
was  not  traversed  or  denied.  This  was  giving  the  plaintifb 
a  plain  and  adequate  remedy  at  law,  and  whether  this  court 
was  right  or  wrong  as  to  the  practice  in  such  cases,  is  now 
wholly  immaterial.  If  it  be  conceded  that  we  were  wrong, 
the  decision  is  equally  conclusive,  and  cannot  now  be  over- 
hauled or  corrected  in  this  collateral  proceeding.  A  court 
of  equity  has  no  power  to  correct  the  errors  in  judgment  of 
a  court  of  law;  nor  can  it  compel  one  party  to  relinquish  a 
judgment  at  law,  because  his  adversary  did  not  comprehend 
his  rights,  or  was  mistaken  in  a  matter  of  law. 

The  cases  of  Yarborough  v.  Thompson^  8  Smedes  k  Marshall, 
291,  and  Houston  v.  Wolcoii  ^  Co.j  7  Clarke  (Iowa),  178, 
were  very  like  the  present,  and  strongly  illuatrated  this  rule. 
In  the  former,  two  judgments  having  been  rendered  against 
a  garnishee,  one  in  £Ekvor  of  an  attaching  creditor,  and 
the  other  in  favor  of  an  alsignee  of  the  note,  the  note 
being  in  fact  the  foundation  of  both  judgments,  and  the 
garnishee  having  defended  both  cases,  it  was  held  that  he 
could  not,  in  a  court  of  equity  by  a  bill  of  interpleader, 
obtain  a  perpetual  injunction  against  either.  It  was  like- 
wise held  that  after  judgment  at  law,  it  was  too  late  to  file  a 
bill  of  interpleader  on  the  mere  ground  of  adverse  claims  to 
the  same  debt  or  fund.  This  and  Union  Bank  v.  Kerr  and 
Olennj  2  Maryland  Chancery  Decisions,  460,  are  authorities 
in  addition  to  Oomish  v.  Tanner^  2  Younge  &  Jervis,  888, 
that  a  bill  of  interpleader  ought  not  to  be  delayed  until  after 
a  judgment  has  been  obtained.  In  Houston  v.  Wolcott  ^  Oo.y 
the  plaintiff,  as  garnishee,  had  been  served  with  process 
at  the  suit  of  two  different  attaching  creditors,  and  having 
fiuled  in  the  second  suit  to  disclose  the  &et  of  service  of 
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procees  upon  liim  in  the  first,  two  judgments  were  obtained 
against  liim  for  the  same  debt ;  and  it  was  held  that  equity 
could  afford  him  no  relief  as  against  either. 

The  action  of  Bodway  against  these  plaintifi  is  yet  unde- 
termined. Assuming  that  it  may  be  decided  in  his  favor, 
and  the  plaintifb  thus  compelled  to  account  to  him  also  for 
Power's  interest  in  the  contract,  the  case  becomes  an  exceed- 
ingly hard  one ;  and  for  this  reason  I  regret  very  much  that 
we  did  not  look  more  closely  to  the  question  of  practice  and 
the  consequences  of  our  decision  in  the  case  of  Prentiss  v. 
Danaher  and  Booney. 

The  rule  established  is  no  doubt  correct  enough,  and 
when  once  understood  will  work  no  evil.  But  in  consid- 
eration of  the  question  being  a  new  one,  and  of  the  mischiefe 
which  may  result  to  these  plaintiff,  I  think  a  slight  depar- 
ture from  the  practice  indicated  might  well  have  been  over- 
looked. The  difference  between  moving  before  trial  for  a 
stay  of  proceedings,  and  applying'at  the  trial  for  a  like  delay, 
is  not  so  great  as  to  require  the  sacrifice  of  substantial  rights 
because  the  former  course  was  not  pursued.  The  court,  by 
the  imposition  of  terms,  might  have  compensated  the  plain- 
tiff for  any  loss  or  expense  incurred  in  consequence  of  the 
delay. 

There  is,  however,  another  ground  of  complaint  alleged  by 
the  plaintiffii,  though  denied  by  the  defendant,  upon  which, 
if  the  same  be  true,  the  plaintifSs  may  yet  succeed  in  the 
action.  That  allegation  is,  that  the  debt  due  from  Power 
to  Prentiss  was  secured  by  collaterals,  out  of  which  Prentiss 
had  realized  the  fidl  sum  due  him,  before  the  garnishee  suit 
was  instituted,  and  that  that  suit,  as  well  as  the  suit  of  Eod- 
wajfy  was  institute  by  collusion  with  Power j  who  had 
become  discontented  with  his  share  of  the  profits  under  the 
contract  If  the  debt  to  Prentiss  was  fully  paid,  then  it  is 
clear  that  the  judgment  in  his  fftvor  is  against  conscience 
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and  fraudalenty  and  tliat  eqtiitjr  will  relieve.  But  as  this 
allegation  is  positively  denied  by  the  answer,  it  follows  that 
the  order  appealed  from,  being  an  order  dissolving  a  tempo- 
rary injanetion  upon  complaint  and  answer,  must  be 
affirmed. 

By  the  Court — Order  affijrmed,  and  cause  remanded  for 
further  proceedings  according  to  law. 


EaTB  vs.  CBAWfOBD. 

Vohmtary  pc/ffmenU'^Paye  ««.  M9rtgag€$, 

A  son  remained  with  his  fkther  for  a  jear  after  hit  majority,  without  anj 
agreement  as  to  paj  for  hia  terTioes;  and  at  the  end  of  a  jaar,  his  father, 
to  retain  him,  transferred  to  him,  for  the  serrioes  of  that  jear,  eertain 
personal  property  whioh  had  been  mortgaged  to  a  third  partj,  bat 
the  mortgage  lost  from  the  files.  HM^  that  the  payment  was  voluntary, 
and  Toid  as  against  the  mortgagee. 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

Action  for  damages  for  the  unlawful  taking  and  deten* 
tion  of  a  mare,  alleged  to  be  the  property  of  the  plaintiff 
Henry  Kaye.  Plaintiff  claimed  to  have  purchased  the  mare 
of  his  father,  Joseph  Kaye,  in  the  spring  of  1868.  Defend* 
ant  claimed  under  a  chattel  mortgage  executed  to  him  by 
Joseph  Kaye,  January  20, 1858,  and  a  judgment  rendered 
in  his  favor  December  6, 1862,  m  an  action  of  replevin  for 
said  mare,  brought  by  him  agunst  said  Joseph.  He  also 
alleged  that  plaintiff,  at  the  time  of  his  pretended  purchase, 
had  knowledge  of  said  mortgage.  On  the  trial,  plaintiff 
testified  in  his  own  behalf,  that  he  bought  the  mare  and 
another  horse  of  his  father  in  April,  1858,  for  $200 ;  and 
took  and  retained  possession  of  her  until  she  was  taken 
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awaj,  at  the  direction  of  defendant,  in  1868.  On  cro8»* 
ezaminationy  he  said:  ^^When  I  made  this  bargain,  my 
father  owed  me  for  a  littie  over  a  year's  work  I  did  just 
after  I  was  twenty-one,  which  he  allowed  me  $200  for. 
Bnring  the  year  he  gave  me  my  board  and  clothes.  He 
gavB  me  that  team  for  $200,  as  he  had  not  the  money.  I 
told  him  I  would  take  it,  and  paid  him  $20  difference  in 
eash,  and  afterwards  rented  his  &rm.  I  had  worked  there 
on  the  farm  about  a  year  after  I  was  twenty^one.  Had 
thought  of  leaving  home.  My  father  offered  me  thb  team 
for  what  I  had  done,  and  rented  the  fstrm  to  me,  and  I 
remained  at  home.''  He  also  testified  that  when  he  made 
this  purchase  he  had  no  knowledge  of  the  existence  of  any 
mortgage  upon  the  mare;  and  that  when  he  heard  that 
defendant  claimed  to  hold  such  a  mortgage,  which  was  in 
the  fall  of  1868,  he  went  to  the  town  clerk's  office,  and 
could  find  none  such  on  file*  The*  defendant  introduced 
evidence  that  Joseph  Kaye,  as  security  for  the  payment  of 
$135,  gave  him  a  mortgage  on  sud  mare  and  other  chattels 
January  20, 1858,  which  was  filed  in  the  town  clerk's  office, 
but  lost  fix>m  the  files  at  some  time  between  that  and  July, 
1869. 

Verdict  for  the  plaintiff,  for  the  value  of  the  mare,  with 
interest,  etc.  A  motion  for  a  new  trial  on  the  grounds, 
among  others,  that  the  verdict  was  contrary  to  the  law  and 
to  the  evidence,  was  denied ;  and  defendant  appealed  from 
a  judgment  on  the  verdict. 

S.  SurUnUy  for  appellant,  to  the  point  that  there  was  no 
legal  obligation  on  the  part  of  plaintiff's  father  to  pay  for 
his  services,  cited  6  Wis.,  472;  16  id.,  150;  17  id.,  656;  16 
Barb.,  444;  27  id.,  800 ;  7  Abb.,  129;  6  Seld.,  189;  8  Rawle, 
248;  8  Dev.,  848;  Wright,  184;  6  Watts  &  8.,  518;  8  Cow., 
802. 

3maU  ^  WestaveTy  for  reepcmdent,  argued  that  this  court 
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would  not  interfere  with  the  flnding  of  the  jury  merely 
becaose  it  might  disagree  with  them  as  to  the  weight  of  evi- 
dence.   JEvans  v.  Bennett^  7  Wis.,  404. 

Paine,  J.  The  verdict  in  this  case  should  have  been  for 
the  defendant  The  testimony  of  the  plaintiff  does  not  shpw 
that  the  services  for  which  his  father  gave  him  the  team, 
were  rendered  in  pusuance  of  uiy  agreement  or  understand- 
ing that  they  were  to  be  paid  for.  On  the  contrary,  the 
fair  inference  from  his  own  statements  is,  that  they  were 
rendered  without  any  such  understanding;  and  that  he 
remained  at  home  for  a  time  after  he  was  twenty-one,  work- 
ing as  he  had  worked  before.  He  says  expressly  that  he 
had  already  worked  the  year,  when  he  made  the  arrangement 
with  his  father  for  the  team.  He  says  he  had  thought  of 
leaving  home,  and  his  &ther  offered  him  the  team  for  what 
he  had  done,  and  rented  the  form  to  him,  and  he  staid. 
This  offer  of  the  team  seems  to  have  been  made  as  an 
inducement  for  him  to  stay,  and  it  was  undoubtedly  the  first 
arrangement  or  understanding  that  the  services  which  had 
been  already  rendered  were  to  be  pwd  for.  This  being  so, 
the  father  was  under  no  legal  obligation  to  pay  for  them. 
Dye  and  vnfev.Kerr  and  others^  16  Barb.,  444;  Putnam^ 
AdmWy  V.  Tcnrnty  Ex^r^  84  Vt,  429 ;  Brovm  r.  Bamsoff^  6 
Dutch.,  120;  Fisher  v.  Fishery  5  Wis.,  472. 

It  follows,  that  the  conveyance  of  the  horses  was  in  law 
voluntary,  so  Seu*  as  the  rights  of  third  persons  were  con- 
cerned, and  the  plaintiff  could  not  hold  the  horse  as  against 
the  defendant's  prior  mortgage,  even  though  it  had  been 
lost  from  the  files  of  the  town  clerk. 

The  motion  for  a  new  trial  should  have  been  granted,  on 
the  ground  that  the  verdict  was  against  the  law  and  the 
evidence. 

By  the  CawrU — ^The  judgment  is  reversed,  with  costs,  and 
the  cause  remanded.for  a  new  triaL 
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Vroman  vs.  Dbwt. — ^First  Case. 

Trial  de  noTO  on  t^fp«ilfr&m  futtMtmU  in  ftreibU  enir^  and  unlawfiU  detamer. 

The  appellant  Arom  a  judgment  in  Justioe's  oonrt  in  forcible  entry  and 
unlawftd  detainer,  is  entitled,  in  all  eases,  to  a  trial  de  novo, 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 
Small  ^  WesioveTj  for  appellant  (defendant  below),  relied 
on  sec.  17,  chap.  157,  R.  S. 
K  HurllnUj  contra^  cited  sees.  205,  217,  chap.  120,  R.  8. 

CoLB,  J.  This  action  was  commenced  before  a  justice, 
on  a  complaint  for  forcible  entry  and  unlawful  detainer  of 
real  property.  The  defendant  put  in  an  answer  denying  aU 
the  aillegations  of  the  complaint,  and  gave  notice  of  special 
matter.  The  issue  was  tried  by  the  justice,  who  found  the 
defendant  guilty,  and  ordered  that  the  plaintiff  have  restitu- 
tion of  the  premises.  The  justice  likewise  imposed  a  fine 
of  ten  dollars,  and  taxed  the  costs  against  the  defendant  at 
$6.23.  From  this  judgment  the  defendant  duly  perfected 
his  appeal,  giving  the  bond  required  by  section  17,  chap. 
151,  R.  S.,  and  making  and  filing  his  affidavit  that  the 
appeal  was  made  in  good  faith,  and  not  for  the  purpose  of 
delay.  In  the  circuit  court,  the  defendant  demanded  a  trial 
de  novo  by  a  jury,  to  which  the  plaintiff  objected,  and  which 
objection  was  sustained.  The  cause  was  then  tried  by  the 
court  on  the  return  of  the  justice.  The  question  upon  the 
record  is,  Was  the  defendant  entitled  to  a  trial  de  novo  in 
the  circuit  court  ?    We  think  he  was. 

Section  17,  chap.  151,  provides,  that  "  if  either  party  shall 
feel  aggrieved  by  the  verdict  of  the  jury  or  decision  of  the 
justice,  he  may  appeal  within  ten  days  as  in  other  cases 
tried  before  justices  of  the  peace."  Now,  although  this 
chapter,  relating  to  actions  of  forcible  entry  and  unlawful 
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detainer,  is  silent  aa  to  the  manner  the  appeal  shall  be 
determined  in  the  appellate  court,  yet  we  have  no  doubt 
that  the  intention  was  to  give  the  party  appealing  a  new 
trial  if  he  should  demand  it.  Where  a  statute  gives  an 
appeal,  but  says  nothing  as  to  how  the  cause  shall  be  tried 
in  the  appellate  court,  we  suppose  the  fair  implication  is, 
that  there  is  to  be  a  new  trial.  But  it  is  said,  because  the 
language  used  in  the  17th  section  above  cited  refers  to  the 
general  statute  authorizing  appeals  from  judgments  ren- 
dered by  justices  of  the  peace,  the  provisions  of  this  latter 
statute  must  control  in  the  matter,  and  determine  whether 
a  party  is  entitled  to  a  new  trial  in  the  appellate  court,  or  not 
This  language  is,  that  "the  party  aggrieved  may  appeal 
within  ten  days,  as  in  other  cases  tried  before  justices  of 
the  peace/*  But  this  language  relates  rather  to  the  manner 
of  perfecting  the  appeal,  and  the  steps  necessary  to  be  taken 
in  order  to  bring  the  cause  to  a  trial,  than  to  the  trial  itself 
It  cannot  determine  the  question  whether  the  justice's  act 
is,  in  all  its  provisions,  applicable  to  and  controlling  in  these 
actions  of  forcible  entry  and  detainer.  This  is  a  special 
remedy  given  by  the  statute  to  obtain  the  possession  of  real 
estate.  The  proceeding  is  exceedingly  prompt  and  sum- 
mary, frequently  involving  important  principles  of  law,  and 
the  right  to  the  possession  of  property  worth  thousands  of 
dollars.  Now  the  justice's  act  provides,  that  the  appeal 
taken  under  that  statute  shall  be  heard  in  the  appellate 
court  on  the  original  papers  and  return  of  the  justice, 
where  the  judgment,  exclusive  of  costs,  does  not  exceed 
fifteen  dollars.  Sec.  217,  chap.  120,  R.  S.  But  this  obvi- 
ously refers  to  money  demands  and  actions  to  recover  per- 
sonal property.  It  is  not  strictly  applicable  to  actions  of 
forcible  entry  and  detainer.  For,  suppose  the  justice  or 
the  jury  in  such  an  action  should  find  for  the  defendant; 
or  should  find  the  defendant  guilty,  but  no  fine  should  be 
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imposed ;  and  the  aggrieved  party  takes  his  appeal.  How 
should  the  case  be  tried  \a  the  appellate  court?  On  the 
original  papers  and  return  of  the  justice  ?  It  appears  to  us 
not,  but  that  the  cause  should  be  tried  in  the  appellate 
court  as  cases  originally  brought  there.  For  in  all  cases 
the  object  of  the  action  is  to  obtain  the  possession  of  real 
estate,  the  value  of  which,  in  most  if  not  in  every  case, 
fSur  exceeds  fifteen  dollars.  And  therefore,  in  analogy  to 
the  ruling  in  actions  of  replevin,  where  it  is  held  that  it 
was  the  intention  of  the  legislature  to  give  the  party  dis- 
satisfied with  the  judgment  in  such  actions  the  right  to 
appeal  in  all  cases  where  the  effect  of  the  proceedings 
before  the  justice  was  to  give  the  prevailing  party  the 
possession  of  property  of  a  value  exceeding  fifteen  dollars, 
although  there  was  not  technically  a  judgment  for  that 
amount  {McCaffrey  vs.  Nolans  1  "Wis.,  861;  Weizen  vs. 
McKifmey^  2  id.,  288),  so  in  this  class  of  actions  we  are  dis- 
posed to  hold,  that  the  party  appealing  is  entitled  to  a  trial 
de  novo  in  the  appellate  court,  even  if  there  is  not  a  judg- 
ment against  him,  exclusive  of  costs,  exceeding  fifl;een 
dollars.    This,  we  think,  was  the  intention  of  the  legisla-  I 

ture,  and  the  result  of  the  statutes  upon  the  subject.    And  I 

since  the  defendant  was  entitled  to  a  new  trial  in  the  circuit  ! 

court,  the  judgment  must   be  reversed,  and   the  cause  \ 

remanded  for  further  proceedings  according  to  law. 
By  the  OowrU — Ordered  accordingly. 


Vol.  XXn.— 22. 
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Btringham  t8.  The  Oitj  of  Othkosh  and  another. 

SiRiNaHAM  y.  Thb  Citt  of  Osheosh  and  another. 

Mhndenee, — EeUrf  •gaintt  tax  dud, 

1»  The  testimonj  of  the  officer  who  gave  a  tax  receipt  on  which  figures  hare 
been  erased,  it  admissible  to  show  that  such  figures  represented  a  special 
tax,  and  were  erased  by  him  because  such  tax  was  not  paid. 

2.  Where  plaintiff  seeks  to-  haTe  a  tax  deed  cancelled  on  the  ground  that  he 
hat  paid  all  taxes  leried  upon  the  land,  it  is  not  error  to  reject  CTidence 
offered  by  him  to  show  that  a  certain  tax  included  in  the  assessment  roll 
was  inyalid  for  irregularities  in  its  assessment. 

8,  A  city  charter  proyided  that  the  "  tax  list,"  when  certified  as  therein  pro- 
vided, should  be  ^^ prima  facie  eyidence  that  the  lands  and  persons 
therein  named  were  subject  to  taxation,  and  that  the  assessment  was 
Just  and  equal.*'  Hdd,  that  such  tax  list  was  prima  faeU  eyidence  of  the 
legal  existence  of  the  seyeral  taxes  therein  named,  including  a  special 
improyement  tax  assessed  against  adjacent  lots. 

APPEAL  from  the  Circuit  Court  for  Winnehago  County. 

Action  to  annul  certain  certificates  issued  to  the  defend- 
ant city,  of  tax  sales  in  March,  1859,  of  plaintiflPs  lots  for 
city  taxes  of  1857,  and  to  restrain  the  city  treasurer  from 
transferring  the  certificates  or  executing  deeds  thereon.  The 
plaintiff  avers  that  he  had  paid  all  city  taxes  assessed  or 
levied  on  said  lots  for  1857,  before  the  day  of  sale.  The 
answer  denies  this  averment.  The  evidence  offered  by  the 
parties  will  sufficiently  appear  from  the  opinion.  The  court 
found  the  fects  adversely  to  the  plaintiff,  and  dismissed  the 
compliant;  and  the  plaintiff  appealed. 

Earl  P.  Finchj  for  the  appellant : 

1.  The  tax  list  wei& prima  facie  evidence  "  that  the  lands  and 
persons  named  therein  were  subject  to  taxation,  and  that  the 
assessment  was  just  and  equal,''  and  of  those  facts  only. 
It  was  no  evidence  of  the  existence  of  a  tax.  Charter,  chap. 
8,  sec.  8.  2.  The  sale  was  made  by  virtue  of  the  act  which 
is  published  as  chap.  24,  Pr.  &  L.  Laws  of  1859.    This  was  a 
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general  law,  and  did  not  take  effect  until  published,  to-wit : 
June  29, 1859.    In  re  BoyU,  9  Wis.,  266;  State  ex  rel.  Cothren 
V.  Learij  id.,  285;  Clark  r.  JanesviUe^  10  id.,  187;  Smith's 
Comm.,  914-16-17,  sees.  800,  802. 
J7.  B.  Jacksortj  for  respondents. 

Cole,  J.  The  ground  upon  which  the  plaintiff  founded 
his  title  to  relief  was,  that  he  had  paid  all  the  taxes  assessed 
upon  his  lands  for  the  year  1857.  He  alleged  in  his  com- 
plaint, that  he  paid  all  city  taxes  assessed  or  levied  on  the 
lots  mentioned  therein,  and  upon  each  of  them,  for  that 
year,  before  the  time  provided  by  law  for  the  sale  of  lands 
for  unpaid  taxes,  and  had  in  his  possession  receipts  for  such 
payment  signed  by  the  officer  authorized  to  receive  the  taxes. 
Hence  he  asked  that  the  tax  certificates  issued  on  the  sale 
of  the  lands  for  the  ^taxes  of  1857  should  be  set  aside  and 
cancelled,  as  constituting  a  cloud  upon  his  title.  These  facts 
certainly  showed  a  good  ground  for  the  equitable  interpo- 
sition of  the  court  But  the  defendants  denied  that  the  tax 
was  paid,  and  the  parties  went  to  trial  upon  that  issue.  To 
prove  the  payment  of  his  taxes  for  the  year  1857,  the  plain- 
tiff offered  in  evidence  the  receipt  set  forth  in  the  bill  of 
exceptions.  In  this  receipt  there  was  a  column  of  figures 
which  purported  to  be  taxes  assessed  upon  the  lots  for 
special  improvements  for  the  year  1857,  and  which  figures 
had  been  erased.  The  officer  who  gave  the  receipt  testified 
that  the  figures  erased  represented  an  improvement  tax, 
and  that  they  were  erased  by  him  because  those  taxes  were 
not  paid.  It  is  true,  the  plaintiff  objected  to  this  evidence, 
but  it  was  doubtless  competent  for  the  purpose  for  which  it 
was  offered. 

And  we  do  not  perceive  any  valid  objection  to  the  admis- 
sion in  evidence  of  the  "  tax  list"  to  show  that  it  contained 
special  improvement  taxes  assessed  against  the  plaintiff's 
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lots  for  1867.  The  charter  provides  that  the  "  tax  list/' 
when  certified  as  therein  required  ^'  shall  be  prima  facie  evi- 
dence, in  any  court,  that  the  lands  and  persons  therein 
named  were  subject  to  taxation,  and  that  the  assessment 
was  just  and  equal/'  Sec.  8,  chap.  8  of  the  charter  (chap. 
133  Priv.  k  Local  Laws  of  1856).  It  was  claimed  that,  not- 
withstanding this  provision  in  the  charter,  it  was  necessaiy, 
under  the  issue,  for  the  defendants  to  give  further  and  other 
evidence,  showing  the  ezist^ice  of  a  special  tax  against  the 
lots  for  that  year.  Sut  it  appeared,  pruna /ode  at  least,  that 
there  was  a  special  improvement  tax  assessed  against  the 
lots.  And  the  question  under  the  issue  was,  whether  those 
taxes  had  been  paid.  Theplaintiffdidnot  pretend  that  he  had 
paid  those  special  taxes ;  but  he  attempted  to  show  that  they 
were  invalid  on  account  of  certain  irregularities  in  the  assess- 
ment of  them.  This  species  of  evidence,  however,  being 
objected  to,  was  ruled  out,  probably  upon  the  ground  that 
it  did  not  tend  to  support  the  allegations  of  the  com- 
plaint In  the  complaint  the  plaintiff  alleged  that  he  had 
paid  all  the  city  taxes  assessed  upon  his  lands  for  1857. 
And  he  offered  to  show,  not  that  he  had  paid  the  special 
improvement  taxes,  but  that  those  taxes  were  invalid  for  some 
reason.  It  is  very  manifest  that  this  evidence  did  not  tend 
in  substance  or  effect  to  sustain  the  action  stated  in  the 
complaint  It  seems  to  us  a  violation  of  all  rules  of  plead- 
ing, for  a  party  to  ask  a  court  to  set  aside  and  cancel  tax 
certificates  upon  the  ground  that  he  had  paid  his  taxes 
before  his  lands  were  sold,  and  then  for  the  court  to  per- 
mit him  to  show  in  support  of  such  a  cause  of  action,  that  a 
part  of  his  tax  was  ille^  on  account  of  some  irregularity  in 
assessing  them.  The  rule  that  the  allegata  and  the  jpro- 
bata  must  correspond  may  not  be  as  rigidly  enforced  as 
under  the  old  practice,  but  it  cannot  be  entirely  disregarded 
under  the  code.    What  may  be  the  legal  consequence  where 
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evidence  is  admitted  without  objectiou  to  prove  a  cause  of 
action  different  from  the  one  stated  in  the  complaint^  is  a 
point  perhaps  not  free  from  doubt  But  that  question  is  not 
before  us.  Here  the  plaintiff  alleged  that  he  had  paid  his 
taxes,  and  hence  was  entitled  to  have  the  tax  certifLoates 
cancelled  on  that  ground.  But  instead  of  showing  that  he 
had  paid  his  taxes,  he  endeavored  to  prove  that  a  part  of 
the  tax  was  illegal  And  this  testimony,  beii^  objected  to, 
was  ruled  out,  since  it  did  not  tend  to  prove  the  cause  of 
action  stated  in  the  complaint  We  think  the  ruling  of  the 
court  excluding  the  evidence  was  proper. 

By  the  Court — The  judgment  of  the  circuit  court  is 
affirmed. 


Oksoh  vs.  Cowh. 

Squitt  :  Fraud^Drftndant  oiffud^ed  to  hold  land  in  tnut  for  plaintiff, 

F.,  ft  pnrokftMr  of  ferfeited  school  Isnd,  rofbsod  to  sell  YAb  eeriificftte  to  L. 
VBtU  he  had  giTon  G.,  the  original  omier,  the  reftwftl  of  it ;  and  L. 
therevpon  professed  to  apply  ia  C/s  behalfi  and  with  his  knowledge, 
and,  to  seeure  a  debt  due  ftrom  C.  to  an  estate  of  which  he  (L.)  was 
administrator,  proposed  to  buy  the  certificate,  and  let  C.  haTO  it  on  pay- 
ment of  s^d  debt,  the  cost  of  the  eertiflcate,  and  his  (L/s)  expenses ;  and 
F.,  expressly  on  the  faith  of  these  representations,  sold  L.  the  oeriifioate 
for  a  sum  less  than  its  yalne.  C.  paid  the  debt  due  said  estate,  and 
offered  to  pay  the  cost  of  the  certificate,  and  L.'s  reasonable  expenses. 
In  a  controTorsy  between  him  and  one  who  took  a  grant  of  the  land  with 
knowledge  of  his  rights,  kddf  that  C.  was  entitled  to  a  conyeyanoe  of 
the  land  on  making  sack  payments. 

APPEAL  from  the  Circuit  Court  for  'WinnAago  County, 
lyectment    The  defense  was,  that  in  July,  1851,  defend- 
ant purchased  the  land  of  the  state  as  school  land  (part  of 
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a  sixteenth  section),  paying  a  part  of  the  purchase  money, 
and  receiving  the  usual  certificate,  and  thereupon  entered 
upon  the  land,  of  which  he  has  ever  since  been  in  posses- 
sion ;  that  he  paid  the  interest  and  taxes  until  January  1, 
1862 ;  that  during  1862,  he  delivered  his  certificate  to  one 
Tisman  as  collateral  security,  with  his  note  to  Tisman,  for  a 
loan  of  $100 ;  that  afterwards  Tisman  died,  and  one  Larson 
was  appointed  administrator  of  his  estate,  and  as  such 
became  possessed  of  said  note  and  certificate ;  that  by  acci- 
dent and  mistake  defendant  neglected  to  pay  to  the  state  the 
interest  due  on  the  certificate  for  1868,  and  the  land  was 
sold  by  the  commissioners  of  school  and  university  lands  in 
December,  1868,  and  purchased  by  one  Abel  Keyes,  who  (it 
is  alleged  on  information  and  belief)  took  in  trust  for  defend- 
ant; that  in  April,  1864,  Larson  applied  to  Eeyes  and  his 
agent,  Fisher,  representing  that  he  was  administrator  of  Tis- 
man, and  as  such  held  a  mortgage  on  the  land  in  question, 
and  wished  to  purchase  Eeyes'  title  for  the  sole  purpose  of 
securing  the  mortgage  debt,  and  would  hold  the  title  as  mort- 
gagee of  defendant,  and  re-convey  to  him  whenever  he 
should  pay  the  Tisman  debt,  and  also  the  amount  paid  to 
Eey es  for  the  land,  and  expenses ;  and  that  upon  the  strength 
of  these  representations,  and  for  the  purposes  named,  Eeyes 
assigned  the  certificate  to  Johanna,  wife  of  said  Larson,  and 
Larson  paid  him  $75  therefor;  that  afterwards,  in  1864, 
defendant  paid  in  full  to  Larson  his  note  to  Tisman,  and  ten- 
dered him  $100  for  the  money  paid  to  Eeyes,  with  interest 
and  expenses,  and  demanded  of  him  a  delivery  of  said  certifi- 
cate, which  Larson  refused ;  that  afterwards,  in  July,  1865, 
Larson  paid  the  state  the  balance  of  the  purchase  money  of 
said  land,  and  a  patent  therefor  was  issued  to  said  Johanna ; 
that  afterwards  Larson,  with  intent  to  defhiud  the  defend- 
ant, caused  said  Johanna  to  convey  the  land  to  the  plaintiff, 
who  is  her  brother,  who  took  with  notice  of  defendant's 
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rights,  and  without  paying  any  consideration,  and  fraudu- 
lently claims  to  be  absolute  owner  of  the  land ;  and  that 
defendant  is  ready  and  willing  to  pay  to  plaintiff  or  Larson 
any  sum  which  may  be  found  due  either  of  them  for  moneys 
paid  by  Larson  to  Keyes,  or  to  the  state,  with  interest,  and 
the  expenses  of  perfecting  the  title.  Prayer,  for  judgment 
that  an  account  be  taken,  etc. ;  that  upon  payment  by  defend- 
ant  of  the  amount  found  due  to  plaintiff,  the  latter  convey  the 
land  to  defendant;  that  all  persons  claiming  under  plaintiff 
after  the  commencement  of  this  action,  be  barred,  etc. ;  and 
for  general  relief.  There  was  a  reply  in  denial  of  those 
parts  of  the  answer  which  tend  to  show  that  Larson  or  the 
plaintiff  took  title  to  the  land  in  trust  for  the  defendant. 

The  evidence,  which  was  conflicting,  need  not  be  stated 
here.  An  objection  by  the  plaintiff  to  the  introduction  of 
any  evidence  under  the  answer,  on  the  ground  that  it  did 
not  state  a  defense,  was  overruled.  After  the  evidence  was 
all  in,  a  motion  by  defendant  for  leave  to  amend  his  answer, 
so  as  to  make  it  conform  to  the  facts  proved,  was  denied. 
The  circuit  court  found  the  facts  as  to  the  negotiation 
between  Larson  and  Fisher  and  Eeyes,  as  alleged  in  the 
answer,  with  the  further  fact  that  Larson  then  promised 
that  if  Keyes'  certificate  were  assigned  to  Johanna  Larson, 
she  would  make  the  assignment  to  Oovniy  as  he  had  agreed 
to  do.  It  further  found  that  there  had  been  no  arrangement 
between  Govm  and  Larson,  by  which  the  former  was  to  have 
any  interest  in  said  purchase,  and  no  agreement  between 
Keyes  and  Oown  by  which,  under  any  circumstances,  Keyes 
was  to  convey  the  land  to  Coum;  that  Keyes  would  not 
have  made  the  assignment  to  Larson  or  his  wife  without 
having  first  given  Covm  an  opportunity  to  purchase  the 
land,  but  for  Larson's  representations  to  him ;  that  plaintiff 
paid  a  valuable  consideration  for  the  land,  but  knew  at  the 
time  of  the  conveyance  tp  him  that  Covon  was  in  possession 


Digitized  by 


Google 


882         SUPREME  COUBT  OF  WISCONSIN", 

Onson  T8.  Gown. 

thereof,  living  on  it  with  his  family^  and  cultivating  it;  that 
Cbum  made  the  tender  and  demand  to  Larson  alleged  in  the 
answer,  and  that  Larson  was  then  his  wife's  agent  to  trans- 
act business ;  and  that  before  Larson's  purchase  of  Kejes, 
Coton  had  notice  of  Keyes'  purchase  from  the  state,  and  had 
an  opportunity  of  seeing  him  for  the  purpose  of  procuring 
his  eertificate,  but  neglected  to  do  so.  On  these  facts  the 
court  held  the  plaintiff  entitled  to  recover  possession  of  the 
land,  and  rendered  judgment  accordingly;  from  which  the 
defendant  appealed. 

Fdker  /  Wdsbrod^  for  the  appellant,  to  the  point  that 
Larson  is  estopped  from  setting  up  a  title  inconsistent  with 
his  declarations  to  Eeyes,  cited  1  GreenL  Ev.,  sees.  27,  210 ; 
Freeman  r.  Walker^  6  Greenl.,  68.  Contracts  made  for  the 
benefit  of  another,  but  without  his  direction  or  knowledge, 
may  be  rejected  or  affirmed  at  his  election.  Dunlap's 
Paley,  171,  note  (o),  and  824,  and  cases  cited ;  18  East,  274 ; 
FUzsimnums  v.  JosUny  21  Vt.,  129;  StaU  v.  Perry,  Wright, 
662;  Woodward  v.  HarbWy  28  Vt,  838;  Schedda  v.  Sawyer , 
4  McLean,  181;  15  K  Y.,  677,  680-88;  6  Hill,  107;  39 
Barb.,  140.  Where  the  principal  ratifies  the  act,  the  agent 
cazmot  set  up  a  title  adverse  to  that  of  the  principal.  If  he 
takes  the  title  in  his  own  name,  he  will  be  held  a  trustee 
for  the  principal.  Saffords  v.  JSindSf  89  Barb.,  626 ;  Wil- 
lard's  Eq.,  189,  249;  Dunlap's  Paley,  ubi  supra;  1  Livers 
more  on  Pr.  and  Ag.,  44. 

George  Crary,  for ,  respondent,  contended,  1,  thai  the 
answer  did  not  set  up  a  defense.  (1.)  The  alleged  agree- 
ment between  Eeyes  and  Larson  was  nudum  pactum^  being 
without  consideration.  (2.)  ^^An  express  trust  resting  in 
parol  cannot  be  enforced  or  recognized  in  a  court  of 
equity."  Orion  v.  Knab,  8  Wis.,  676 ;  FairchM  v.  RasdaU^ 
9  id.,  379.  (8.)  A  refusal  to  execute  an  agreement  resting 
in  parol  is  not  such  a  fraud  as  will  admit  parol  evidence. 
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FcdrchUd  V.  SasdaUy  supra;  Browne  on  Stat  Fr.,  §489. 
(4.)  If  Larson  had  been  employed  by  Ooum  to  purchase  for 
him,  and  had  taken  an  assignment  of  the  certificate  to 
himself,  and  procured  the  patent,  etc.,  still  Qmm,  not  having 
paid  anything,  would  have  no  claim  which  a  court  of  equity 
could  recognize.  Story's  Eq.  Jur.,  §  1201  a.  2.  The  plain- 
tiff  being  entitled  to  judgment  on  his  demurrer  are  iemts 
{Hays  V.  LewiSy  17  Wis.,  210),  defendant's  motion  for  leave 
to  amend  his  answer  came  too  late  after  the  testimony  was 
closed,  which  ought  never  to  have  been  admitted  {KMoum 
V.  Pacific  Bank,  11  "Wis.,  230) ;  and  a  judgment  in  his  fistvor 
ought  not  to  be  reversed  for  any  error  in  findings  based 
upon  such  testimony  8.  But  the  testimony  and  findings 
show  that  Orum  had  abundant  opportunity  to  purchase  the 
certificate  from  Keyes,  and  neglected  to  make  any  effort  to 
do  so ;  and  equity  will  not  relieve  a  party  against  the  con- 
sequences of  his  own  negligence.  4.  This  is  not  a  case  for 
the  application  of  the  doctrine  of  estoppel.  If  plaintiff 
would  be  estopped  from  denying  that  he  purchased  the 
certificate  for  defendant's  benefit,  in  case  his  agreement  to 
do  so  could  be  proved,  still  that  agreement  is  incapable  of 
proof  by  any  competent  legal  evidence,  being  a  parol 
declaration  of  a  trust  Again,  an  estoppel  must  bind  both 
parties.  Co.  Litt,  852  a  (m) ;  2  Johns.,  888 ;  8  Johns.  Cas., 
108.    How  is  Chum  bound  ? 

CoLB,  J.  We  are  entirely  satisfied  from  the  evidence  in 
the  case,  that  Fisher  was  induced  to  sell  the  school  land  cer« 
tificate  to  Larson  by  the  representations  of  the  latter,  that 
he  was  buying  it  for  the  benefit  of  the  defendant.  The  tes- 
timony of  Fisher  is  very  distinct  upon  this  point,  and 
although  contradicted  by  Larson,  still  we  are  satisfied  that 
he  gives  the  correct  version  of  the  matter.  And  he  says 
that  when  Larson  first  applied  to  him  to  buy  the  certificate, 
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he  told  him  that  he  could  not  sell  it  till  he  had  seen  Cbtm, 
and  given  him  the  first  chance  to  huj  it ;  that  he  always 
gave  the  original  purchaser  the  refusal;  that  Larson  then 
said  he  wanted  to  get  the  certificate  for  Chvmj  and  that,  in 
order  to  secure  the  debt  due  the  estate  for  which  he  was 
administrator,  he  proposed  buying  the  certificate  himself^ 
and  letting  Cown  have  it  when  he  paid  the  Tisman  debt, 
and  what  he,  Larson,  had  paid  for  the  certificate  and  his 
expenses.  And  Fisher  further  states,  that  he  concluded  to 
sell  the  certificate  to  Larson  for  $75.00,  because  he  imder- 
stood  it  was  for  OovorCa  benefit;  and  that  he  would  not  have 
let  Larson  have  it  if  he  had  not  represented  that  he  wanted 
it  for  CowTij  and  that  Cown  knew  of  his  cpming  for  it ;  or  if 
he  had  supposed  the  purchase  was  for  the  benefit  of  Larson, 
or  for  his  wife's  use.  This  is  not  the  precise  language  of 
Fisher,  but  it  is  the  substance  of  his  testimony  in  regard  to 
the  representations  made  by  Larson  at  the  time  he  applied 
to  him  to  purchase  the  certificate.  Assuming,  then,  the 
£acts  to  be  as  detailed  by  Fisher :  that  Larson  purchased  the 
certificate  by  representing  that  he  wanted  it  for  Cown; 
that  Fisher  was  really  induced  by  these  representations  to 
sell  it  to  him,  supposing  it  was  for  the  benefit  of  Cbu^n,  and 
would  not  have  sold  it  to  Larson  if  he  had  supposed  Larson 
was  buying  it  for  himself  or  for  his  wife ;  and  the  question 
arises.  Can  Coum  avail  himself  of  the  purchase  made  under 
such  circumstances?  It  is  contended  on  behalf  of  the 
defendant,  that  although  he  had  not  employed  Larson  to 
buy  the  certificate  for  him,  had  no  agreement  with  Fisher 
that  he  should  have  it,  and  advanced  nothing  towards  its 
purchase,  yet,  as  Larson  procured  the  certificate  by  repre- 
senting that  it  was  bought  for  his  benefit,  and  that  he  was 
acting  in  the  matter  as  the  agent  of  the  defendant,  and  as 
Fisher  intended  that  the  defendant  should  have  the  chance 
to  buy  the  certificate  before  he  sold  it  to  any  one  else,  and 
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would  not  have  sold  it  to  Larson  except  for  the  representa- 
tions he  made  at  the  time  of  the  purchase,  it  would  be  a 
fraud  to  permit  Larson  to  repudiate  the  character  in  which 
he  assumed  to  act,  and  set  up  a  title  inconsistent  with  his 
statements  made  to  Fisher.  And  it  is  said  that  a  court  of 
equity  will  treat  Larson,  and  all  purchasing  from  him  with 
full  notice  of  the  defendant's  rights,  as  a  trustee  of  the 
defendant,  and  as  holding  the  title  for  his  benefit. 

It  appears  to  us  that  this  is  a  correct  view  of  the  matter, 
and  that  it  would  be  sanctioning  a  positive  fraud,  not  to 
give  the  defendant  the  benefit  of  the  purchase  made  by  Lar- 
son of  Fisher.  For  Fisher  says,  in  the  most  unqualified 
manner,  that  he  intended  to  give  the  defendant  the  first 
chance  to  buy  the  certificate,  because  he  had  originally 
owned  the  land,  and  that  he  would  not  have  sold  the  certifi- 
cate to  Larson  but  for  the  representations  the  latter  made 
that  he  was  buying  it  for  the  benefit  of  the  defendant  By 
these  representations,  Fisher  was  induced  to  sell  him  the 
certificate— an  act  injurious  to  the  defendant,  unless  equity 
will  treat  the  purchaser  as  trustee  of  the  iiyured  party.  It 
seems  to  us  the  case  is  analogous  to  that  class  of  cases  men- 
tioned by  Mr.  Justice  Story  in  sec.  266,  Eq.  Jur.,  where 
courts  of  equity  grant  relief  for  actual  fraud.  Says  the 
author :  "  In  the  next  place,  the  fraudulent  prevention  of 
acts  to  be  done  for  the  benefit  of  third  persons.  Courts  of 
equity  hold  themselves  entirely  competent  to  take  from 
third  persons,  and  a  fortiori  from  the  party  himself,  the  ben- 
efit he  may  have  derived  from  his  own  fraud,  imposition  or 
undue  influence  in  procuring  the  suppression  of  such  acts. 
Thus,  where  a  person  had  fraudulently  prevented  another, 
upon  his  death  bed,  from  suffering  a  recovery  at  law,  with 
a  view  that  the  estate  might  devolve  upon  another  person, 
with  whom  he  was  connected,  it  was  adjudged  that  the 
estate  ought  to  be  held  as  if  the  recovery  had  been  p^ 
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fected,  and  that  it  was  against  conscience  to  suffer  it  to 
remain  where  it  was.  So,  if  a  testator  should  communicate 
his  intention  to  a  devisee,  of  charging  a  legacy  on  his  estate, 
and  the  devisee  should  tell  him  that  it  was  unnecessary,  and 
he  would  pay  it,  the  legacy  being  prevented,  the  devisee 
will  be  charged  with  the  judgtnent  And,  where  a  party 
procures  a  testator  to  make  a  new  will,  appointing  him  as 
executor,  and  agrees  to  hold  the  property  in  trust  for  the 
use  of  the  intended  legatee,  he  will  be  held  a  trustee  for  the 
latter,  upon  the  like  ground  of  fraud."  In  Sckedda  v.  SaW" 
yeVy  4  McLean,  181,  it  was  held  that  a  person'who  assumes 
to  act  as  agent  in  redeeming  land  sold  for  taxes,  should  be 
considered  as  having  acted  in  that  capacity,  and  could  not 
take  advantage  of  such  act  to  obtain  a  title  in  his  own  name 
for  the  land,  and,  by  a  subsequent  procedure,  to  perfect  the 
title,  but  was  answerable  to  those  in  whom  the  title  rested 
in  the  character  he  first  assumed.  In  this  case  Larson,  by 
fraud  and  misrepresentation,  induced  Fisher  to  sell  him  the 
school  land  certificate,  pretending  he  was  acting  for  Oofum^ 
and  was  purchasing  it  for  his  benefit  It  would  seem  con- 
trary to  every  principle  of  morality  and  fidr  dealing,  to 
nUow  Larson  to  secure  the  advantage  of  a  purchase  thus 
made,  which  he  could  not  have  made  for  his  own  benefit  if 
Fisher  had  known  that  he  so  intended.  It  is  said  that 
the  defendant  had  no  interest  in  the  land  after  it  became 
forfeited  to  the  state  for  the  non-payment  of  interest,  and 
that  Fisher  and  Keyes  bought  it  discharged  from  all  equities 
in  his  favor.  This  may  be  so ;  but  still  they  were  willing 
to  give  him  the  first  chance  to  purchase  the  school  land  cer- 
tificate because  he  had  once  owned  the  land,  whether  he 
had  any  legal  or  equitable  claim  upon  it  or  not  Suppose 
that  they,  moved  by  some  feeling  of  kindness  or  generosity 
towards  the  defendant,  were  willing  to  give  him  the  certifi- 
cate, and  had  done  so  by  transferring  it  to  Larson  as  his 
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agent,  who  assumed  to  act  for  the  defendant  in  the  matter, 
would  a  court  of  equity  permit  the  agent  to  repudiate  the 
character  in  which  he  had  pretended  to  act,  and  secure  the 
gift  for  himself^  because  the  defendant  could  not,  by  an 
action,  have  compelled  them  to  give  him  the  certificate  ?  It 
seems  to  us  immaterial  whether  the  defendant  could  com- 
pel Fisher  and  Eeyes  to  give  him  the  first  chance  to  pur- 
chase the  certificate,  or  not  They  intended  to  give  him 
the  preference— 4old  Larson  so— and  were  induced  to  sell  it 
to  Larson  by  the  statements  and  representations  which  he 
made,  that  he  was  purchasing  it  for  the  defendant's  benefit. 
It  is  clearly  against  good  faith  and  equity  to  permit  Larson 
to  take  advantage  of  his  own  firaud,  and  hold  the  certificate 
procured  under  such  circumstances.  We  therefore  think 
that  upon  the  fSstcts  of  the  case  the  defendant  was  entitled 
to  the  relief  demanded  in  the  answer. 

By  the  ChurL — ^The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  with  directions  to  give 
judgment  accordingly. 


Stbosbb  ts.  Fkhl. 


Plsadivo:  Wher€  hmhand  $mM6d  inriffht  of  Mi  wife,  a  Joint  tekm  mutt  be 
avorred,  (l.y~Jfkte$t prstmud  bf  lawnsednot  be  pUatM,  (4.) — MatttrM  of 
d^eoMMU  need  not  be  negtUhed  m  eompUmtj  {4,y^Bfeet  of  certain  aUega-' 
tione^  {7,)-^Demand  for  legal  and  equitable  reUtf,  where  plamtiff  entitled  to 
the  former  only,  (9.) — ^Pkaotioi:  Fotver  of  drfeet  in  complaint,  (2.) — 
Amendment,  (8.) — Husbahb  awd  Win :  To  what  extent  hueband,  holding 
land  in  right  of  hk  w^e,  can  cut  timber,  (6.) 

1.  It  eannot  properly  be  aUeged  in  »  pleading  that »  ]iiu1>«nd  elone  ii  telied 
in  fee  in  right  of  hii  wife ;  beoante  the  fee  ii  in  the  wife,  and  the  leisim 
Joint 
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2.  8aoh  ft  defaotlTe  ftTemMnt  mvmi  be  Uken  ftd^ftnUge  of  by  demurrer,  er 
by  motion  to  make  the  pleediag  more  definite  ftnd  certain,  and  not  by 
objection  to  eridence. 

8.  In  CMC  of  such  objection,  the  eoort  should  direct  an  Immediate  amendment, 
or  reoeiye  the  eridenee  and  allow  a  labtequent  amendment. 

4.  Where  plaintiff  claims  the  possession  of  land  under  grant  ftrom  a  husband 
holding  in  right  of  his  wife,  and  it  appears  Arom  the  complaint  that  both 
husband  and  wife  were  liTing  within  two  years  before  the  commence- 
ment of  the  action,  it  need  not  be  ayerred  that  both  are  still  liying,  or 
that  the  husband,  surriying,  has  become  tenant  by  the  curtesy ;  because 
the  law  presumes  them  to  be  still  liying ;  and  the  death  of  either  would 
be  matter  of  defeasance,  to  be  set  up  by  answer. 

6.  A  husband  holding  land  in  right  of  his  wife,  may,  perhaps,  in  this  state, 

cut  thereftrom  timber  not  only  for  fences  and  tael,  but  also  to  clear  the 
land,  so  far  as  necessary  for  immediate  cultiyation. 
0.  But  a  grant  from  such  husband  of  "  ten  acres  of  timber,"  etc.,  out  of 
such  land, with  right  of  way  thereto,  giying  the  grantee  an  indefinite 
time  to  cut  and  remoye  the  timber,  is  yoid  as  against  the  wife  or  her 
grantee  of  the  land. 

7.  Plaintiff,  claiming  as  grantee  in  such  a  deed  firom  the  husband,  and  alleg- 

ing that  defendant  has  taken  possession  of  the  land  under  a  **  pretended 
purchase,''  etc.,  and  cut  the  timber,  etc.,  and  not  showing  that  defend- 
ant is  a  grantee  of  the  wife,  states  a  cause  of  action  for  damages. 

8.  Equity  will  not  restrain  defendant  f^om  Airther  cutting  the  timber,  there 

being  an  adequate  legal  remedy. 

9.  But  the  demand  for  equitable  relief  will  not  preyent  plaintiff's  recoyering 

in  this  action  the  damages  to  which  the  facts  stated  in  the  complaint 
entitle  him. 

APPEAL  from  the  Circuit  Court  for  WashingUm  County. 

The  complaint  avers  that  from  August  21, 1845,  to  Febru- 
ary 22, 1866,  one  If  elson  Burst  was  seized  in  right  of  his 
wife,  Eliza  Burst,  of  a  certain  eighty-acre  tract  of  land  in 
said  county,  and  occupied  and  cultivated  the  same ;  that  in 
December,  1862,  plaintiff  purchased  of  him  ten  acres  of 
growing  and  standing  timber  on  said  land,  for  $45,  and  said 
Burst  executed  and  delivered  to  him  a  conveyance  of  said 
timber.  This  instrument  is  set  out  in  the  complaint,  and 
omitting  the  formal  parts,  recital  of  consideration,  etc,  is  as 
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follows :  **  I  have  bargained  and  sold,  and  by  these  presents 
do  grant  and  convey  nnto  the  said  party  of  the  second  part, 
his  execntors,  administrators  and  assigns,  ten  acres  timber 
out  of  the  east  half,  etc.  [describing  the  eighty  acres  first 
above  mentioned,  and  adding  the  bonndaries  of  the  ten 
acres]:  To  have  and  to  hold  the  same  onto  the  said  party  of 
the  second  part,  his  execntors,  administrators  and  assigns 
forever;  and  I  do,  for  myself,  my  heirs,  execntors  and  ad- 
ministrators,  covenant  and  agree  to  and  with  the  said  party 
of  the  second  part,  his  executors,  administrators  and  assigns, 
to  warrant  and  defend  the  sale  of  the  said  property  and  tim- 
ber hereby  made,  nnto  the  said  party  of  the  second  part,  his 
executors,  administrators  and  assigns,  against  all  and  every 
person  and  persons  whomsoever.  And  it  is  hereby  cove- 
nanted and  agreed  between  the  said  parties,  that  the  said 
Benjamin  Strcebe,  *  *  Ms  heirs,  administrators  or  assigns, 
shall  have  a  right  of  way,  during  the  time  there  is  timber 
remaining  on  said  described  premises,  in  and  over  a  certain 
strip  of  land  [describing  it]  to  the  above  described  ten  acres 
timber,  conveyed  to  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  and  his  and  their  servants,  and  tenants,  at 
aU  times  freely  to  pass  and  repass,  on  foot,  or  with  horses  or 
oxen,  beasts  of  burden,  wagons,  carts,  sleighs,  or  other 
vehicle  whatsoever,  from  the  highway  to  the  premises,  or  ten 
acres  timber  so  conveyed,  in  order  to  get,  or  haul,  or  draw, 
the  said  timber  to  the  public  highway.  And  I  do,  for  my- 
self^ my  heirs,  executors  and  administrators,  covenant  and 
agree  to  and  with  the  said  party  of  the  second  part,  his  exe- 
cutors, administrators  and  assigns,  to  warrant  and  defend  the 
sale  of  the  said  property,  timber,  goods  and  chattels  ♦  ♦ 
against  all  and  every  person  whomsoever."  The  complaint 
then  avers  that,  ^^  the  said  first  above  described  piece  of  land 
being  a  £Eirm  used  for  agricultural  purposes,  the  said  sale  of 
said  standing  and  growing  timber  was  made  for  the  purpose 
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of  clearing,  improving  and  preparing  said  land  for  cultiva- 
tion, for  agricultural  purpoeee,  there  still  remaining  thereon 
sufficient  growing  and  standing  timber  for  the  purposes  of 
said  farm/'  It  is  then  alleged  that  pursuant  to  said  sale, 
plaintiff  entered  upon  said  premises,  and  cut  and  drew  away 
a  part  of  said  timber,  but  before  he  had  cut  and  taken  away 
the  whole  of  it,  defendant  ^^  pretended  to  purchase  said 
lands,''  and  took  possession  of  them  about  February  22d, 
1866 ;  that  he  did  this  with  fiill  knowledge  of  plaintiff's 
contract,  and  subject  thereto ;  but  that  since  taking  possession 
he  has  refused  to  allow  the  plaintiff  to  enter  upon  the  prem- 
ises to  cut,  secure  and  carry  away  the  balance  of  his  said  tim- 
ber growing  and  standing  thereon,  but  has  wrongfully  cut, 
carried  away  and  appropriated  to  his  own  use  a  portion 
thereof  of  the  value  of  $100 ;  that  he  continues  so  to  do,  and 
declares  that  he  will  so  appropriate  the  whole  of  the  remain- 
ing timber ;  and  that  there  still  remains  of  said  ten  acres  of 
timber,  uncut  by  plaintiff,  and  which  belongs  toliim,  about 
five  acres,  of  the  value  of  $200.  The  judgment  demanded 
is,  that  defendant,  etc.,  be  restrained  from  cutting  and  car- 
rying away  or  interfering  with  the  timber  still  being,  grow- 
ing or  standing  on  said  ten  acres ;  that  said  injunction  ^^  may 
be  perpetual,  or  for  such  reasonable  time  as  will  enable  the 
plaintiff  to  cut  and  haul  away  said  timber;"  that  defendant 
may  be  restrained  from  preventing  plaintiff  from  entering 
upon  said  premies  to  cut  and  carry  away  said  timber  during 
said  time ;  and  that  the  value  of  the  timber  so  wrongfully 
taken  by  defendant  may  be  ascertained,  and  he  may  be 
adjudged  to  pay  the  same  to  plaintiff;  and  for  general  relief. 
The  answer  was  a  general  denial.  At  the  trial,  defendant 
objected  to  the  introduction  of  any  evidence  under  the  com- 
plaint,* on  the  ground  that  it  did  not  state  a  cause  of  action; 
and  the  court  sustained  the  objection,  and  dismissed  the 
complaint    The  plaintiff  appealed  from  the  judgment 
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Frisby  ^  Weil,  for  appellant,  to  the  point  that  the  sale  of 
standing  timber  by  the  husband,  as  alleged  in  the  complaint, 
was  not  waste,  cited  2  Black.  Comm.,  281-2;  Jackson  v. 
Bronvmson,  7  Johns.,  227;  Jackson  v.  Tibbiis,  8  "Wend.,  841; 
Kidd  V.  Demison,  6  Barb,,  9;  Willard's  Eq.  Jur.,  188;  1 
Cruise's  Dig.,  129,  sec.  10,  note  82,  2.  The  court  can  well 
grant  all  the  equitable  relief  here  demanded.  Story's  Eq. 
Jur.,  sections  30,  88 ;  Van  Itensselaer  r.  Laynumj  10  How. 
Pr.  R.,  506,  607;  BidweU  v.  Astor  MuL  Ins.  Co.,  16  N.  T., 
268;  Cole  v.  Reynjolis,  18  id.,  74;  N.  Y.  Ice  do.  r.  N.  W. 
Ins.  Oo.j  28  id.,  867,  860.  Yet  to  sustain  the  action  it  is  only 
necessary  that  plaintiff  should  be  entitled  to  either  legal  or 
equitable  relie£  Marquai  v.  Marquat^  2Eem.,  886,  842; 
JEmery  v.  Pease^  20  N.  T.,  62,  64. 

George  W.  Foster ^  for  respondent : 

1.  The  complaint  does  not  show  that  Burst  is  still  living, 
and  therefore  does  not  show  any  interest  in  the  plaintiff  2. 
If  the  court  should  presume  both  husband  and  wife  living, 
still  he  could  not  cofivey  a  right  to  commit  waste.  2  Black., 
126;  1  Waab.  R.  P.,  274-9;  18  Wis.,  844-6;  14  id.,  866; 
16  id.,  691;  8  K  T.,  114;  22  id.,  617.  8.  K  the  court 
should  presume  the  wife  dead  and  the  husband  living,  still 
he  could  not  convey  growing  timber  for  profit.  Willard's 
Eq.  Jur.,  870 ;  1  Wash.,  110.  That  this  was  the  purpose  of 
the  sale  is  apparent  &om  the  nature  of  the  estate  granted. 

Dixon,  C.  J.  The  titie  of  the  husband,  the  plaintiff's  ven- 
dor, is  not  accurately  pleaded,  and  by  the  strict  rules  of  the 
common  law,  the  complaint  in  this  particular  would  doubt- 
less be  bad.  It  may  be  so  now;  but  the  objection  should 
be  taken  by  demurrer,  or  motion  to  make  the  complaint 
more  definite  and  certain.  The  averment  is,  "  that  from  the 
2l8t  day  of  August,  A.D.  1846,  till  the  22d  day  of  Feb- 
ruary, A.D.  1866,  one  Nelson  Burst  was  seized,  in  right  of 
Vol.  XXTL— 2a 
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his  wife,  Eliza  Burst,  of  the  east  half,^^  etc.  At  common 
law  the  husband  acquires  by  the  marriage  a  freehold  estate 
in  the  lands  of  the  wife,  but  not  the  fee,  which  still  remains 
in  the  wife.  Both  together  have  the  whole  estate,  and 
therefore  in  law  they  are  considered  as  seized  in  fee,  and 
must  so  state  their  title  in  pleading.  The  husband  cannot 
aver,  in  pleading,  that  he  alone  is  seized  in  fee  in  right  of 
his  wife,  because  the  fee  is  in  the  wife,  and  of  this  he  is 
seized  jointly  with  her.  Melvin  v.  Proprietors  of  Locks^  e/c, 
16  Pick.,  165.  But  though  this  is  so,  we  think  the  defect 
is  not  one  which  can  be  taken  advantage  of  by  objecting  to 
evidence  at  the  trial.  The  intention  of  the  pleader  to  aver 
a  seizin  of  the  husband  by  virtue  of  the  marriage,  which  in 
law  constitutes  a  joint  seizin  of  the  husband  and  wife,  and 
should  be  so  pleaded,  is  very  plain;  and,  as  the  opposite 
party  cannot  be  taken  by  surprise,  the  court,  instead  of 
rejecting  the  evidence,  should,  under  the  liberal  powers  of 
amendment  now  conferred  by  statute,  rather  order  an  imme- 
diate amendment  of  the  complaint,  or  receive  the  evidence 
and  allow  the  complaint  to  be  afterwards  amended  so  as  to 
conform  to  it. 

The  next  objection  is,  that  the  complaint  is  defective  in 
not  averring  that  Nelson  Burst  and  his  wife  are  still  alive, 
or  if  the  wife  be  dead,  that  the  husband  survives  and  has 
become  tenant  by  the  curtesy.  The  reason  of  this  objec- 
tion is,  that,  as  the  estate  of  the  husband  in  the  land  of  the 
wife  is  an  estate  for  their  joint  lives  only,  unless  the  hus- 
band survives  the  wife  under  such  circumstances  as  to 
become  a  tenant  by  the  curtesy,  and  then  only  for  his  life, 
and  as  all  interest  in  or  title  to  the  estate  acquired  under 
the  husband  ceases  absolutely  upon  the  determination  of 
his  estate,  the  complaint  shows  no  cause  of  action  except  it 
appear  that  the  husband  still  lives  and  is  tenant  by  the 
curtefify. 
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There  are  two  answers  to  this  objection,  either  of  which 
is  sufficient  The  first  is,  that,  it  appearing  that  the  hus- 
band and  wife  were  alive  on  the  22dday  of  February,  1866, 
the  presumption  is  that  they  are  still  living,  until  the  con- 
trary is  shown  by  the  party  who  asserts  the  death.  1 
Greenleaf  on*Ev.,  sec.  41.  When  the  law  presumes  a  feet, 
it  need  not  be  stated  in  pleading.    1  Chitty's  PL,  281. 

The  other  answer  is,  that  the  determination  of  the  hus- 
band's estate,  by  the  death  either  of  himself  or  his  wife,  is  a 
matter  in  defeasance  of  the  action,  and  need  not  be  pleaded. 
It  is  a  condition  subsequent  to  the  estate  of  the  husband, 
and  in  its  nature  a  matter  of  defense,  which  ought  to  be 
shown  in  pleading  by  the  opposite  party.  1  CMtty's  PI., 
288. 

Another  objection  involves  the  power  of  the  husband  to 
make  sale  of  the  timber  in  question,  and  the  validity  of  the 
contract  entered  into  by  him  for  that  purpose.  This  is, 
perhaps,  not  a  very  easy  question  to  decide.  If  we  assume, 
however,  as  was  assumed  at  the  bar,  that  the  defendant  is 
in  possession  under  a  conveyance  from  the  husband  and 
wife  which  vested  in  him  the  entire  estate — ^the  ultimate  fee 
simple  interest  of  the  wife,  as  well  as  the  life  estate  of  the 
husband — ^then  I  think  the  contract  is  invalid  as  against  the 
defendant,  even  though,  as  alleged  in  the  complaint,  he 
purchased  with  ftiU  knowledge  of  its  existence.  The  exten- 
sive common  law  powers  of  the  husband  over- the  lands  of 
the  wife  are  well  understood.  During  the  continuance  of 
his  estate  he  is  entitled  to  the  possession  and  the  enjoyment 
of  the  profits,  and  may  do  whatever  he  pleases  with  the 
lands,  except  that  he  cannot  dispose  of,  impair,  or  perman- 
ently injure,  the  reversionary  estate  of  the  wife.  Hence,  like 
other  life  tenants  or  holders  of  particular  estates,  he  can  do 
nothing  to  the  prejudice  of  the  inheritance.  He  cannot 
commit  waste.    By  the  common  law  of  England;  and  as  the 
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same  is  held  in  some  of  the  states  in  this  oountoy,  any  cut- 
ting and  carrying  away  or  selling  of  the  growing  timber 
is  waste.  The  growing  timber  is  a  part  of  the  inheritance 
itself,  frequently  imparting  to  it  its  chief  value,  and  not  the 
product  of  the  estate  arising  during  the  time  of  the  tenant, 
which  alone  the  tenant  has  the  right  to  take  away.  The 
tenant  can  cut  only  so  much  timber  as  is  necessary  to  keep 
the  fences  and  buildings  in  repair,  and  to  supply  himself 
with  fuel  to  be  used  on  tiie  premises.  But  this  strict  rule 
of  the  common  law  has  been  considerably  modified  in  sev- 
eral of  the  states^  to  meet  the  exigencies  of  a  new  and  unset- 
tled countoy ;  and  it  has  been  frequently  held  that  the 
tenant  of  wild  or  timbered  land  may  cut  down  and  re- 
move so  much  of  the  timber  as  may  be  required  in  order 
to  reduce  a  due  proportion  of  the  premises  to  cultiva- 
tion; and  that  for  this  purpose  he  may  sell  the  tim- 
ber, and  it  will  not  be  waste.  In  doing  this,  the  tenant 
must  be  governed  by  the  usages  of  good  husbandry  in 
the  country,  and  may  clear  only  so  much  as  a  prudent 
owner  of  the  fee  would,  proper  regard  being  had  to  the 
nature  and  situation  of  the  land,  and  the  future  wants  of  the 
reversioner.  Enough  timber  must  be  reserved  for  the  free 
use  and  enjoyment  of  the  estate.  The  plaintiff  invokes  the 
aid  of  this  rule,  and  has  accordingly  alleged  in  his  com- 
plaint  that  the  land  in  question  is  ^^  a  fstrm  used  for  agricul- 
tural purposes,  and  that  the  sale  of  the  timber  was  made  for 
the  purpose  of  clearing,  improving  and  preparing  the  land 
for  cultivation,  there  still  remaining  thereon  sufficient  grow- 
ing and  standing  timber  for  the  use  of  the  farm."  Conced- 
ing the  rule  to  be  applicable  in  this  state,  that  is,  in  those 
parts  of  it  where  the  lands  are  heavily  timbered,  and  in 
which  this  land  is  situate,  yet  I  do  not  think  the  plaintiff, 
notwithstanding  the  allegation  of  the  complaint,  is  in  a  sit- 
uation to  avail  himself  of  it    It  seems  clear  to  me  by  the 
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very  terms  of  the  contract  set  out  in  the  complaint,  that  the 
sale  of  the  timber  to  the  plaintiff  was  not  for  the  purpose  of 
clearing  the  land  for  cultivation ;  but  that  it  was  for  the 
purpose  of  enabling  the  plaintiff  to  enter  upon,  hold  and 
occupy  the  ten  acres  permanently  as  a  wood  lot,  from  which 
at  his  leisure  to  cut  and  carry  away  timber  and  wood 
for  his  own  or  other  use,  as  he  might  fix>m  time  to  time 
deem  expedient.  In  my  judgment,  the  instrument  admits 
of  no  other  possible  construction.  It  is,  as  nearly  as  may 
be,  in  the  form  of  a  deed  of  conveyance  with  warranty,  and 
conveys  the  "  ten  acres  timber"  to  the  plaintiff,  to  have 
and  to  hold  the  same,  to  him,  ^^  his  executors,  administra- 
tors, and  aseigns  forever."  The  husband  covenants  for 
himself,  his  heirs,  executors  and  administrators,  to  warrant 
and  defend  the  sale  of  "the  said  property  and  timber,"  unto 
the  plaintiff,  "his  executors,  administrators  and  assigns, 
against  all  and  every  person  and  persons  whomsoever,"  and 
grants  to  the  plaintiff, "  his  heirs,  administrators,  or  assigns," 
"during  the  time  there  is  timber  remaining  on  said  de- 
scribed premises,"  a  right  of  way  over  other  parts  of  said 
land,  for  the  plaintiff,  "  his  heirs  and  assigns,  and  his  and 
their  servants  and  tenants,  at  all  times  freely  to  pass  and 
repass,  on  foot,  or  with  horses,  or  oxen,  beasts  of  burden, 
wagons,  carts,  sleighs  or  other  vehicle  whatsoever,  from  the 
highway  to  the  premises,  or  ten  acres  timber  so  conveyed, 
in  order  to  get,  or  haul  or  draw,  the  swd  timber  to  the 
public  highway."  This  looks  to  me  not  much  like  a  sale 
of  the  timber  in  order  to  clear  the  land  for  immediate  culti- 
vation, which  is  the  only  authority  the  tenant  has.  He 
certainly  cannot  sell  the  timber  with  a  view  to  clearing  and 
preparing  the  land  for  cultivation  years  hence,  when  per- 
haps his  estate  may  have  expired.  He  is  limited  by  what 
is  necessary  in  their  present  condition  of  the  estate,  refer- 
ence being  had  to  its  immediate  use  and  enjoyment    It 
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appears  to  me  like  a  sale  of  the  timber  for  the  mere  sake  of 
selling  it,  and  to  enable  the  tenant  to  put  the  proceeds  in 
his  own  pocket,  which  clearly  he  has  no  right  to  do.  K 
the  timber  is  valuable  as  a  vendible  oommodrtj,  that  value 
belongs  to  the  owner  of  the  inheritance,  and  no  matter 
whether  the  estate  is  benefited  or  injured  by  its  removal,  it 
is  nevertheless  waste. 

It  is  furthermore  to  be  observed  of  this  contract,  that  it 
fixes  no  time  within  which  the  timber  is  to  be  cut  and 
removed.  That  time  is  unlimited.  Assuming  the  sale  to 
be  valid  to  its  fullest  extent,  the  plaintiff,  his  heirs,  execu- 
tors, administrators,  or  assigns,  and  his  or  their  tenants, 
may  take  fifty  or  one  hundred  years  for  that  purpose,  and 
so  long  as  there  is  a  single  tree  left  standing  which  was 
growing  on  the  land  at  the  time  of  the  sale,  their  right  of 
way  is  preserved  to  them.  But  if  we  assume  the  Bale  to  be 
valid  only  during  the  lifetime  of  the  husband,  then  the  tim- 
ber could  be  cut  and  removed  just  before  the  expiration  of 
his  estate,  which  would  clearly  have  no  reference  to  the 
beneficial  use  of  the  estate  by  him,  and  so  would  be  waste. 
The  contract  was  entered  into  over  three  years  before  the 
commencement  of  this  action,  and  yet  it  appears  from  the 
complaint  that  the  plaintiff,  at  that  time,  had  cut  and 
removed  the  timber  from  only  five  acres  of  the  land. 

For  these  reasons,  I  am  of  opinion  that  the  sale  was  one 
which  the  husband  was  not  authorized  to  make,  and  which 
did  not  bind  the  wife ;  and,  she  not  being  bound,  I  think 
the  defendant  is  not,  provided  he  is  in,  as  I  have  above  sup- 
posed, under  a  conveyance  from  the  husband  and  wife.  As 
the  grantee  of  the  wife  and  owner  of  the  inheritance,  the 
defendant  can  repudiate  the  sale  the  same  as  the  wife  could 
have  done,  unless  he  has  debarred  himself  by  having  rati- 
fied it  at  the  time  of  his  purchase,  and  taken  his  conveyance 
expressly  subject  to  it 
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In  discussing  this  question  I  have  assumed,  as  already 
observed,  that  the  defendant  is  in  possession  under  a  con* 
▼eyance  from  the  husband  and  wife,  vesting  in  him  the 
title  in  fee  to  the  land.  That  fiict,  however,  does  not 
appear  from  the  pleadings ;  and  it  is  upon  them  that  the 
case  must  be  decided.  I  have  considered  it  proper  to  exam- 
ine  the  question,  because  it  is  altogether  likely  to  have  been 
the  one  on  which  the  decision  turned  in  ihe  court  below, 
and  on  which  it  may  turn  again.  The  averment  of  the 
complaint  is,  that  ^^  the  said  defendant  pretended  to  pur- 
chase said  lands,  and  took  possession  of  the  same,  about 
the  22d  day  of  February,  A.D.  1866.'^  If  the  defend- 
ant  has  no  title,  and  is  in  possession  only  under  a  ^^  pre- 
tended" or  "  supposed"  purchase,  as  are  the  words  of  the 
complaint,  or  as  a  purchaser  of  the  life  estate  of  the  hus- 
band, then  it  is  obvious  that  he  cannot  raise  the  question. 
So  long  as  the  wife  acquiesces  in  the  sale  made  by  the  hus** 
band,  or  does  not  resist  it,  a  mere  stranger  or  third  person 
who  happens  to  obtain  possession  of  the  land,  or  has  pur- 
chased from  the  husband,  cannot  object  for  her.  This 
principle  is  too  £Etmiliar  to  require  further  elucidation  or 
remark;  and  the  decision  of  the  court  sustaining  the 
objection  to  evidence,  even  though  made  on  the  ground 
supposed,  was  erroneous  and  must  be  reversed. 

So  &r  as  the  complaint  states  a  cause  of  action  in  equity, 
and  demands  equitable  relief  and  an  injunction  to  restrain 
the  defendant  from  interfering  with  the  timber  or  from  pre- 
venting the  plaintiflFfrom  entering  upon  the  premises  to  cut 
and  carry  the  same  away,  it  is  very  doubtful  whether  it  is 
good.  Assuming  the  contract  to  be  valid  as  against  the 
defendant,  it  seems  not  to  be  a  case  of  irreparable  mischief, 
but  the  ordinary  one  of  a  trespass  to  personal  property,  or 
of  a  breach  of  contract  for  the  delivery  of  chattels,  for  which 
the  plaintiff  has  an  adequate  remedy  by  action  at  law  to 
recover  his  damages. 
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But  80  far  as  the  complaint  states  a  cause  of  action  at 
law,  which  it  does  as  to  the  damages  claimed  for  the  timber 
already  cut  and  carried  away  by  the  defendant,  it  is  good, 
notwithstanding  the  plaintiff  may  have  inserted  other  alle- 
gations for  and  demanded  equitable  relief  to  which  he  may 
not  be  entitied.  Leonard  v.  liogcaij  20  Wis,,  540,  and  cases 
cited ;  Hopkins  v*  GUmanj  decided  at  the  present  term. 

By  the  CourL — Judgment  reversed,  and  a  new  trial 
awarded. 


Weight  vs.  Hardt. 

BriDBiroB  2  Opimon  of  expert  on  faeU  eUUed  by  another  •iiimm    Error  m  r^ke- 
mg  evideneef  ewred^Teetimowy  ^f  partm, — ^Vbkdiot,  in  cbfil  ooMt. 

1.  In  an  action  for  damages  for  that  the  plaintiff  '*  wrongfiilly,  eareletsly, 

nec^igentlj  and  unskillfbllj  performed "  an  amputation  of  a  lim1|,  eri- 
denee  that  **  the  point  of  amputation  wa«  too  high,  and  that  the  danger 
of  death  wa«  somewhat  inoreased  bj  the  seleetion  of  that  point,'*  was 
admissible. 

2.  Where  a  witness  for  the  plaintiff  had  testified  as  to  the  manner  In  which 

the  amputation  had  been  performed,  and  the  ease  liflerwards  treated,  the 
deftose  were  entitled  to  ask  an  expert  who  had  heard  the  teetimenj, 
whether,  supposing  the  same  to  be  true,  the  amputation  was  weU  per- 
formed and  the  treatment  proper. 
8.  But  the  error  of  ruling  out  this  question  was  cured  bj  permitting  defend- 
ant's counsel  to  question  the  witness  upon  a  hTpothetical  case  founded 
upon  his  understanding  of  the  testimony  of  said  witnees. 

4.  Under  sea  61,  eh.  187,  R.  8.,  and  before  ch.  41,  Laws  of  1867,  took  effeet, 

where  the  plaintiff  sued  as  administrator  of  a  deceased  person,  the 
defendant  could  not  testify  in  his  own  behalf,  although  the  plaintiff,  as 
a  witness  for  himself,  might  haTe  testified  to  couTersations  and  trans- 
actions between  himself  and  the  defendant,  as  weU  as  to  others  between 
the  defendant  and  the  deceased  in  his  present. 

5.  In  cItU  actions  the  Jury  should  find  for  the  party  in  whose  fkTor  the 

OTidence  preponderates,  although  it  be  not  free  from  reasonable  doubt, 
or  do  not  exclude  the  truth  of  any  other  theory. 
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ERROR  to  the  Circuit  Court  for  Fond  du  Lae  County. 

The  action  below  was  by  Umify  C.  Hardly  administratrix 
of  the  estate  of  Bilas  B.  Hardy,  against  Wrighty  for  alleged 
malpractice  by  him,  as  a  physician  and  surgeon,  causing  the 
death  of  said  Silas,  Defendant  amputated  the  leg  of  the 
deceased,  above  the  knee;  and  the  complaint  alleges, 
among  other  things,  that  he  ^^  wrongfhlly,  negligently  and 
unskillfully  performed  said  amputation,  and  wrongfully, 
i^^glig^i^tly  and  unskillfully  dressed  and  treated  the  stump 
of  said  leg,"  etc.,  and  that  the  death  of  the  deceased  was 
caused  by  such  such  amputation  and  treatment.  The 
exceptions  taken  to  the  ruling  of  the  court  in  respect  to  the 
admission  of  evidence,  sufficiently  appear  from  the  opinion. 
The  defendant  asked  the  following  instructions  successively, 
which  were  refused :  1.  "  In  cases  of  this  kind,  when  the 
finding  of  the  jury  depends  upon  indirect  or  circumstantial 
proof,  the  plaintiff  is  required  to  satisfy  the  jury  of  the 
truth  of  her  hypothesis  to  a  moral  certainty,  and  by  such 
proof  as  will  actually  exclude  the  truth  of  any  other  theory." 
2«  "  K  the  defendant's  evidence  convinces  the  jury  that  the 
death  of  the  party  may  have  happened  from  other  causes, 
consistent  with  the  proof,  than  the  act  of  the  defendant,  he 
is  entitled  to  a  verdict."  The  court  then  instructed  the 
jury  that  plaintiff  would  not  be  entitied  to  a  verdict  unless 
they  were  satisfied  from  the  evidence  that  the  death  was 
caused  by  malpractice  of  defendant,  either  in  the  amputa- 
tion or  subsequent  treatment;  but  that  the  rule  of  criminal 
trials,  that  the  jury  must  be  satisfied  beyond  a  reasonable 
doubt,  did  not  apply  here. 

Verdict  for  plaintiff,  for  $4,000 ;  new  trial  denied ;  and 
judgment  on  the  verdict;  to  reverse  which  Wright  brought 
the  present  action. 

E.  S.  Braggy  for  the  plidntiff  in  error,  lu'gued  that  the 
testimony  tbAt  the  point  of  amputation  was  too  high  should 
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have  been  excluded,  and  as  to  the  role  in  coustraing  plead- 
ings cited  2  Kern,,  201,  2.  To  the  point  that  it  is  admis- 
sible to  ask  an  expert  who  has  heard  the  testimony  of  another 
witness  as  to  the  mode  in  which  an  operation  was  performed, 
whether,  supposing  that  testimony  to  be  true,  the  operation 
was  well  performed,  counsel  cited  7  Barb.,  322;  6  Seld., 
195 ;  Wharton  &  Stille,  §  94,  and  cases  there  cited ;  Elwell's 
Malpractice;  1  Phillipps  on  Ev,  (7th  Am,  ed.),  290;  1 
Greenl.  £v.  (10th  ed.),  §  440,  The  defendant  was  preju* 
diced  by  the  exclusion  of  such  evidence  here.  The  treat* 
ment  described  by  the  plaintiff's  witness,  Enapp,  ran 
through  several  weeks.  A  hypothetical  case  put  by  coun- 
sel could  not  cover  the  whole  ground  so  as  to  prevent  the 
formation  of  a  double  issue  witii  some  of  the  jurors.  If^ 
in  such  a  statement,  any  omission  be  made,  material  or 
otherwise,  the  surgeon's  opinion  thereon  will  be  of  no 
avail.  The  juror  will  say  that  the  case  was  not  stated  to 
the  surgeon  as  the  witness  swore  to  it;  and  if  a  single  item 
is  omitted  which  he  (such  juror)  deems  material,  the  opin- 
ion  goes  for  naught.  In  a  case  like  this,  the  rights  of  the 
medical  profession  require  that  every  pretext  shall  be 
removed  from  the  mind  of  the  juror  for  following  his  Bym« 
pathy,  when  the  rules  of  science  imperatively  demand  an 
opposite  verdict  8,  The  question  as  to  the  circular  method 
of  amputation  should  have  been  admitted.  Its  object  was 
to  show  that  the  presence  of  muscle  sufficient  to  cover  the 
bone  was  not  essential,  4,  It  was  error  to  exclude  the  evi- 
dence of  Wright,  after  the  plaintiff  had  been  permitted  to 
testify  generally  in  a  cause  in  which  the  judgment  would 
enure  to  her  benefit,  under  sec.  18,  chap.  186,  E.  S.  The 
spirit  of  the  statute  relative  to  the  testimony  of  parties 
(sec.  2,  chap.  188,  R.  S.)  requires  equality  between  the  par- 
ties. 5,  The  first  instruction  asked  for  defendant  should 
have  been  given.    Circumstantial  evidence  to  sustain  any 
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given  bypothegis  murt  exclude  the  truth  of  every  other 
hypothesis,  or  it  does  not  rise  to  the  dignity  of  proof.  1 
Btarkie  on  Ev,  (6th  Am.  ed.),  509.  The  second  instruction 
should  also  have  been  given.  Sec.  12,  chap.  185,  R.  8. 
MatL  H.  Carpenter y  for  defendant  in  error : 
1.  After  a  divorce  or  the  death  of  the  husband,  the  wife 
was  a  competent  witness  at  the  common  law  (where  not 
a  party  nor  interested),  except  that  she  could  not  dis* 
close  communications  made  to  her  by  her  husband.  7 
Yt.,  6-6;  1  Greenl.  Ev.,  §  837,  bx^  cases  there  cited;  WeOa 
V.  Tucker,  8  Bin.,  866;  Walker  v.  Sanbarrij  46  Me.,  470; 
WooUey  v.  Turner^  18  Ind.,  268;  SlaU  v.  Dudley,  7  Wis., 
667 ;  Cooper  v.  Hoyd,  96  E.  C.  L.,  619.    Sec.  60,  chap.  187, 

B.  S.,  removes  the  objections  that  Mrs.  Wright  was  a  party 
and  was  interested.  Barnes  v.  Martin,  16  Wis.,  246;  Bird-^ 
saU  V.  Dunn,  16  id.,  235;  Hobby  v.  Bank,  17  id.,  169;  Hays 
V.  Hays,  19  id.,  182;  Lawrence  v.  Vilas,  20  id.,  881.  2*  By 
section  61,  chap.  187,  B.  S.,  Wrighi  could  not  be  examined 
as  a  witness,  the  opposite  party  suing  as  administratrix. 
8.  To  the  point  that  an  expert  cannot  be  asked  for  aa 
opinion  based  upon  the  evidence  of  another  witness  which 
he  has  heard,  but  that  a  hypothetical  case  must  be  stated  to 
him,  counsel  cited  1  Oreenl.  Et.,  §  440;  Sills  v.  Brown,  9 

C.  &  P.,  601;  Luning  v.  TheSkUe,  1  Chand.,  178;  U.  S.  v. 
McQlue,  1  Curtis  0.  0.,  1;  StaU  v.  Ptiwell,  2  Halst.,  244. 
Counsel  also  argued  the  other  objections  made  by  the 
plaintiff  in  error. 

DixoH,  C.  J.  1.  The  first  error  assigned  is,  that  the  court 
erroneously  admitted  testimony  tending  to  show  that  the 
place  of  the  amputation  complained  of  was  not  the  prefer 
one,  and  increased  tke  danger  to  the  life  of  the  patient  Dti 
Bousman,  a  medical  witness  examined  on  the  part  of  the 
plaintiff  below,  testified  *^  that  the  point  of  amputation  was 
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too  high,  and  that  the  danger  of  death  was  somewhat  in- 
creased by  the  selection  of  that  point"  This  was  objected 
to  by  the  defendant  below  (now  plaintiff  in  error),  becaose 
the  manner  of  the  amputation,  and  not  the  place  of  it,  was 
the  gist  of  the  plaintiff's  action,  as  alleged  in  the  complaint 
The  allegation  is,  ^^  tiiat  the  defendant  wrongfully,  carelessly, 
negligently,  and  unskillfully  performed  said  amputation," 
etc  We  are  of  the  opinion  that  the  testimony  received  was 
not  objectionable  under  the  allegation.  It  is  a  matter,  if  not 
of  common,  certainly  of  professional,  experience,  that  in 
many  cases  of  amputation  the  care  and  skill  of  the  surgeon 
is  involved  as  much  in  the  selection  of  tiie  point  of  ampu- 
tation as  in  the  manner  of  its  performance  after  the  point  has 
been  selected.  This  appears  to  have  been  such  a  case,  and 
the  selection  of  the  point  may  with  propriety  be  said  to  have 
been  part  of  the  performance  itselfl  When,  therefore,  it  is 
charged  that  the  amputation  was  carelessly  or  unskillfully 
performed  any  want  of  proper  care  or  skill  in  the  selection 
of  the  place  seems  necessarily  to  be  included.  The  objec- 
tion, if  any  really  exists,  seems  rather  to  be  that  the  com- 
plaint is  not  sufficientiy  specific  and  certain,  which  could 
only  have  been  reached  by  motion. 

2.  The  next  alleged  ground  of  error  is,  that  the  court  im- 
properly rejected  an  explanation  of  the  circular  method 
of  amputation,  as  offered  to  be  shown  by  the  defendant  by 
the  testimony  of  a  medical  witness.  The  purpose  of  this 
offer  seems  to  have  been,  to  show  that  in  the  circular  method 
of  amputation  the  use  of  muscle  or  integument  sufficient  to  i 
cover  and  protect  the  end  of  tiie  bone  is  discarded  by  many 
of  our  most  skillful  surgeons.  The  amputation  in  question 
was  performed  by  what  is  known  among  surgeons  as  the 
flap  method;  and  one  of  the  chief  causes  of  compla'nt 
against  the  defendant  was,  that  he  cut  the  flaps,  especiallj 
the  upper  one,  too  short,  so  that  it  was  impossible  to  bring 
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them  together  when  the  leg  of  the  patient  was  placed  in  the 
natural  horizontal  position^  as  he  was  lying  upon  his  bed. 
The  court  rejected  the  explanation  of  the  circular  method, 
for  the  reason  that  it  was  immateriaL  Ko  light  has  been 
thrown  upon  this  question,  either  by  the  arguments  of  coun- 
sel or  our  own  investigationB,  which  enables  us  to  say  there 
was  any  error  in  this  ruling.  The  materiality  of  the  evi- 
dence to  this  case  is  not  apparent,  more  particularly  when  it 
•  is  oon^dered  that  the  imfortunate  result  of  the  operation  is 
to  be  ascribed,  not  to  any  undue  exposure  of  the  bone,  but  to 
the  position  in  which  the  limb  was  required  to  be  placed  in 
order  to  brfaig  the  flaps  together.  It  was  elevated,  as  some  of 
the  witnesses  testify,  to  an  angle  of  about  forty-five  degrees, 
and  caused  the  patient  great  pwi  and  irritation  whenever 
an  attempt  was  made  to  straighten  it.  This  elevation  pre- 
vented the  natural  and  ordinary  discharge  which  might 
otherwise  have  taken  place  from  the  wound,  and  caused  the 
pus  and  other  unhealthy  secretions  to  remain  .in  the  limb, 
and  to  fall  back  until  a  sinus  was  formed  above  the  hip, 
which  discharged  copiously.  It  was  in  this  way,  as  is 
claimed,  that  tlie  diortness  of  the  flaps,  or  lack  of  muscle 
preserved,  tended  to  increase  the  danger  of  death  to  the 
patient;  and  we  agree  with  the  learned  judge  before  whom 
the  cause  was  tried,  that  the  testimony  offered  was  strictly 
immaterial. 

8.  The  third  error  assigned  is  in  rejecting  the  testimony 
of  experts  upon  the  ease  as  made  by  the  plaintiff's  witness 
Knapp.  Aft^  having  shown  by  the  medical  expert  that  he 
bad  heard  the  testimony  of  the  witness,  he  was  questioned 
as  follows :  ^^  Suppose  his  statement  relative  to  the  imiputa^ 
tion  and  its  subsequent  treatm^it  to  be  truthful,  wall  or  was 
not  the  amputation  well  p^ormed?  Was  the  subsequent 
treatment  of  the  patient  proper  or  improper  ?  And,  in  your 
opinion,  was  or  was  not  the  death  of  the  patient  the  result 
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of  any  neglect  or  want  of  skill  in  the  surgeon  ?  "  To  these 
questions  objection  was  taken  on  the  part  of  the  plaintiff, 
and  the  objection  sustained  by  the  court;  but  the  counsel 
for  the  defendant  was  allowed  to  and  did  question  the  adept 
upon  a  hypothetical  case  stated  to  him  by  the  counsel,  formed 
on  the  counsel's  understanding  of  the  testimony  of  any 
witness,  and  such  questions  were  answered.  There  is  some 
conflict  of  decisions  as  to  the  admissibility  of  questions  in 
the  form  here  put  and  rejected ;  some  courts  holding  that 
the  witness  may  be  asked  for  his  opinion  only  on  an  assumed 
state  of  facts ;  others,  upon  the  evidence  given  on  trial,  if 
he  heard  it,  viewing  it  as  a  case  stated ;  and  others  still,  that 
the  latter  course  is  not  proper  except  where  the  fSEtcts  are 
admitted,  or  not  disputed.  The  decided  weight  of  authority 
seems  to  be  in  favor  of  the  rule  secondly  above  stated,  and 
consequently  in  fetvor  of  the  admissibility  of  the  questions 
here  put.  For  ourselves,  we  can  see  no  reasonable  objec- 
tion to  it.  The  sole  object  of  all  rules  upon  the  subject  is, 
that  the  questions  shall  be  so  framed  as  not  to  require  the 
expert  to  give  an  opinion  upon  the  credibility  of  the  testi- 
mony and  truth  of  the  fisicts,  which  are  purely  questions  for 
the  jury.  The  questions  asked  required  no  expression  of 
opinion  as  to  the  credibility  of  the  testimony  or  truth  of 
the  facts  deposed  to  by  the  witness  Enapp.  The  case 
stated — "  supposing  Knapp's  statement  to  be  truthful " — 
was  purely  hypothetical,  and  in  this  respect  seems  to  us  to 
be  ftiUy  in  harmony  with  what  should  be  the  legal  rule  in 
such  cases.  And  so  we  understand  the  decision  of  our  own 
court  in  the  case  cited  from  1  Chandler,  178 ;  for  the  court 
say :  ^^  The  fi&cts,  as  given  in  evidence,  might  have  been 
stated  to  the  witness,  and  then  his  opinion  upon  them  would 
have  been  competent;  or  he  might  have  given  his  opinion 
upon  a  similar  case,  hypothetically  stated.'*  It  follows, 
therefore,  that  the  court  erred  in  rejecting  the  questions; 
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and  the  question  then  arisee,  whether  the  error  was  cured 
by  allowing  them  to  be  put  and  answered  in  the  other  form. 
We  are  inclined  to  think  it  was.  It  is  manifest  that  it  is 
but  a  matter  of  difference  in  the  forms  of  putting  the  same 
question,  neither  of  which  can  be  said  to  possess  any  decided 
advantage  over  the  other.  The  opinion  of  the  adept  upon 
the  same  supposed  state  of  &cts  can  be  readily  obtained  by 
either.  In  the  one,  the  statement  of  the  witness  is  taken 
as  a  supposed  case ;  in  the  other,  the  statement  b  repeated 
by  counsel,  or  a  case  stated  exactly  corresponding,  and  the 
opinion  of  the  adept  is  required  upon  that  We  do  not  see 
how  the  plaintiff  in  error  could  have  been  prejudiced. 

4.  The  fourth  assignment  of  error  is,  that  the  court  erred 
in  the  rejection  of  the  defendant  as  a  witness.  The  plain- 
tiff, tiie  widow  of  the  deceased,  who  sued  as  administratrix 
of  his  estate,  was  examined  as  a  witness  in  her  own  behalf, 
and  testified  to  conversations  and  transactions  had  between 
herself  and  the  defendant,  and  between  the  defendant  and 
the  deceased  in  her  presence.  The  defendant  offered  him- 
self as  a  witness,  but  was  rejected.  There  is  no  doubt 
about  the  inequality  of  the  rule  thus  established;  but  we 
see  no  escape  from  it  under  the  statute.  It  is  the  capacity 
in  which  the  opposite  party  sues  or  defends,  and  not  the 
nature  of  the  testimony,  which  settles  the  question  of  the 
competency  of  the  other  party  to  be  examined  as  a  witness 
in  his  own  behalf.  R.  S.,  ch.  187,  sec.  51.  The  New  York 
code,  sec.  899,  makes  provision  for  such  cases  by  declaring 
that  where  executors,  administrators,  heirs-at-law,  next  of 
kin,  or  assignees  shall  be  examined  on  their  own  behalf,  in 
regard  to  any  conversation  or  transaction  had  between  the 
deceased  person  and  the  assignor,  or  other  party  to  the  ac- 
tion, respectively,  then  the  assignor  or  the  other  party  may 
be  examined  in  regard  to  such  conversation  or  transaction, 
but  not  in  r^ard  to  any  new  matter.    And  our  own  legis- 
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latore,  by  an  act  passed  at  the  last  eession  (Laws  of  1867, 
cb.  41),  have  in  part  remedied  tbe  evil  bj  providing  that  a 
party  may  in  all  cases  be  examined  as  a  witness  in  relation 
to  any  conversation,  transaction  or  matter,  as  to  which  the 
opposite  party  has  given  evidence  npon  the  trial,  and  which 
did  not  oocor  or  take  place  with  or  in  presence  of  the  de- 
ceased, or  insane  person,  pr  i>ersons  otherwise  legally  inca- 
pacitated from  giving  testimony.  There  was  no  error  in 
rejecting  the  defendant  as  a  witness  on  his  own  behalf. 

5.  Lastly,  there  was  no  error  in  the  giving  or  refusing 
of  instructions.  This  is  a  civil  action ;  and  there  is  a  dis- 
tinction between  civil  and  criminal  actions  in  respect  to 
the  degree  or  quantity  of  evidence  necessary  to  justify  the 
jury  in  finding  their  verdict  for  the  government.  In  civil 
actions,  their  duty  is  to  weigh  the  evidence  carefully,  and 
to  find  for  the  party  in  whose  iGavor  the  evidence  prepon- 
derates, although  it  be  not  free  from  reasonable  doubt,  or 
do  not  actually  exclude  the  truth  of  any  other  theory.  8 
Greenleaf  on  Ev.,  sec.  29.  The  instructions  given  were 
sufllciently  favorable  to  the  defendant 

By  the  Court — Judgment  affirmed. 


BuTTRicK  vs.  Oilman. 


Xrbor:  On$  ofy'eetum  to  evidence  wahei  hff  etatmg  onl/f  WMther. — ^Ettdivoi: 
Action  fer  prefkeeiienal  eernoee  ;  proof  cf  tmekUfful  perjormmmee,  mdm  « 
^        fenend  denioL 

1.  A  Jadgment  wiU  not  be  reTeraed  for  the  admission  of  OTidenoe,  wh«n  tko 
onlj  Tftlid  objeotion  to  it— yis.,  that  the  qnottion  pat  wm  not  in  tbo 
proper /onw    wna  not  tnlMB  at  the  trial,  but  it  waa  olijeeted  to  « tote* 
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8.  In  an  Mtion  for  serrioet  of  an  attorney-at-Uw,  on  a  jtumtwrn  mertdtp 
eridence  is  admissible  under  a  gtnerai  denial  to  show  Ihat  the  aenrioea 
were  unskillfUUj  performed. 

APPEAL  from  the  County  Court  of  ITilwauku  County. 

Action  for  personal  s^rviceB  rendered  by  the  firm  of 
Buttrick  k  Hill  in  the  prosecution  of  certain  suits  for  the 
plaintiff  in  the  U.  8.  Circuit  Court  for  the  district  of 
Wisconsin;  plaintiff  claiming  as  assignee  of  said  firm. 
Answer,  a  denial  of  indebtedness,  with  an  allegation  that 
plaintiff  had  paid  said  firm  for  the  services  so  rendered 
$500,  and  that  this  was  their  fidl  value.  The  evidence 
taken  at  the  trial,  as  to  the  amount  and  value  of  the  ser- 
vices in  question,  was  voluminous,  including  the  testimony 
of  Edward  J.  Hill,  Esq.  (one  of  said  firm  of  Buttrick  4 
Hill),  Thos.  L.  Ogden,  Esq.,  and  other  practicing  attorneys, 
for  the  plaintiff,  imd  Levi  J.  Merrick,  Esq.,  and  Joshua 
Stark,  Esq.,  and  others,  practicing  attorneys,  for  the  defend- 
ant The  questions  which  arose  upon  the  admission  and 
refusal  of  evidence,  so  far  as  they  are  paased  upon  by  this 
court,  will  sufiiciently  i^pear  from  the  opinion. 

Verdict  for  the  plaintiff  for  the  full  amount  claimed; 
new  trial  denied;  and  the  defendant  appealed  from  a  judg- 
ment on  the  verdict. 

Ja8on  DoumeTy  for  appellant,  to  the  point  that  the  ques- 
tion put  to  the  witness  Ogden  should  have  been  hypo- 
thetical in  form — via.,  whether  the  bill  rendered  by 
Buttrick  &  Hill  was  a  reasonable  one,  if  Hill's  testimony 
was  true— cited  Wright  v.  Hardy  {anUy  p.  848),  Whart.  ft 
8.  Med.  Jur.,  §  94,  and  cases  there  cited.  To  the  point 
that  evidence  of  the  unskillful  performance  of  the  services 
in  question  should  have  been  admitted,  he  cited  BdHnger 
V.  Oraiguey  81  Barb.,  584;  Haynumd  v.  Hiehardwu^  A  E.  D» 
Smith,  172;  Gleastm  t?.  Clarke  9  Cow.,  59. 

£rmmi  ^  Fratt^  eontra,  as  to  the  first  pointy  cited  Beikmm 
VoL.XXn.— 24. 
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V.  PlatneTy  15  Barb.,  550;  and  as  to  the  second,  McKyring 
V.  BuUy  16  K  T.,  297. 

Painb,  J.  On  the  trial  in  the  court  below,  after  the 
witness  Hill  had  testified  as  to  the  legal  services  rendered 
bj  himself  and  the  plaintiff  for  the  defendant,  and  as  to 
the  amount  charged,  the  witness  Ogden,  who  had  heard 
the  testimony  of  Hill,  was  asked  if  the  bill  rendered  by 
Hill  and  the  plaintiff  Was  a  reasonable  one.  The  question 
was  objected  to,  on  the  ground  that  the  witness  should  not 
base  his  answer  on  the  testimony  of  Hill ;  but  the  objection 
was  overruled.  It  is  urged  that  this  was  error;  but  the 
only  objection  taken  to  the  question  here  was,  that  its  form 
was  improper,  it  not  being  stated  hypothetically.  It  is 
said  the  question  should  have  been :  "  If  the  testimony  of 
Hill  is  true,  then  what  were  the  services  worth?"  Con- 
ceding this,  yet  the  objection  taken  in  the  court  below  did 
not  present  this  question.  That  went  to  the  substance  of 
the  evidence,  not  to  the  form  of  the  question.  It  can  only 
be  understood  as  claiming  that  Ogden  should  not  be  allowed 
to  testify  at  all  to  the  value  of  services  which  he  only  knew 
to  have  been  rendered  from  the  testimony  of  another  wit- 
ness. It  was  not  contended  here  that  such  is  the  law« 
And  that  objection  having  been  properly  overruled,  the 
evidence  cannot  be  questioned  here  because  it  might  have 
been  successfully  objected  to  upon  some  other  ground. 
All  objections  as  to  the  mere  form  of  the  question  w«?e 
waived  by  the  objection  actually  taken  upon  anothw 
ground,  without  mentioning  them. 

But  we  think  there  was  error  in  excluding  the  evidence 
sought  to  be  called  out  by  the  defense,  to  show  that  the 
services  were  negligently  and  unskillfully  performed.  The 
offers  upon  this  point  are  not  as  ftill  and  distinct  as  they 
might  have  been.    The  witness  Merrick  was  asked  whether, 
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after  the  complaints  were  filed,  the  suits  were  attended  to 
as  they  ought  to  have  been.  Stark  was  asked  whether  a 
lawyer  who  was  attorney  for  plaintiff  did  his  duty,  if,  when 
the  lime  was  fixed  for  taking  testimony,  he  neglected  to 
attend,  and  suffered  the  time  to  elapse.  These  questions 
were  objected  to  for  irrelevancy,  and  the  objection  was 
sustained.  It  seems  clear  that  such  evidence  would  not  be 
irrelevant  If  the  services  were  negligently  and  unskillfully 
performed,  that  goes  directly  to  their  value,  which  was  the 
very  question  in  issue  by  the  pleadings. 

The  counsel  for  the  respondent  did  not  contend  in  this 
court  that  such  evidence  would  be  irrelevant;  but  he 
claimed  that  it  was  inadmissible  under  the  pleadings,  as 
the  answer  had  ^ot  alleged  negligence  or  unskillfulness. 
And  in  support  of  this  position  he  cited  McKyring  v.  Bully 
16  N*.  T.,  297.  But  that  case  related  only  to  the  admissi- 
bility of  evidence  of  payment  or  part  payment  without  its 
being  alleged  in  the  answer.  It  is  settled  in  accordance 
with  that  decision,  that  new  matter,  as  payment  clearly  is, 
which  confesses  and  avoids  the  plaintiff's  cause  of  action, 
must  be  pleaded.  But  in  an  action  for  the  value  of  services, 
evidence  of  negligenoe  or  unskillfulness  in  performing  them 
is  not  of  this  character.  On  the  contrary,  so  &r  as  it  hat 
effect,  it  goes  to  the  original  existence,  of  any  cause  of 
action  at  all.  In  such  an  action,  this  kind  of  evidence  is 
admissible  under  a  general  denial  in  the  answer.  Haymand 
V.  Hiehardsonj  4  E.  J>.  Smith,  171 ;  BelUnger  v.  Oraiffuey  81 
Barb.^  684.  For  excluding  this  evidence  the  judgment 
must  be  reversed,  and  a  new  trial  ordered. 

By  the  Court. — Ordered  accordingly. 
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Vkoman  V8,  Dbwby. — Second  Case. 

Bill  of  ixe^tiont,  mnendmmU  ^f:  PrmHk$  m  U#  S^prmu  ChtfrL'^Tm$  h 

1.  Bill  of  exoeptionB  strioken  firom  tlie  files  beoaasa  appearing  oh  its  face  to 

hare  been  settled  before  serring  notice  of  settleu^eat. 

2.  If  the  date  of  seltleiBent  written  in  the  biU  is  erroneous,  appellani  shoold 

obtain  leaye  to  withdraw  the  re§ord,  in  order  that  the  bill,  when  dnly 

amended  by  the  proper  judge,  may  be  attached  to  the  record,  and 

returned  with  it  by  the  clerk. 
8.  Appellant  does  not  need  farther  Uare  to  withdraw  the  hiU  for  amendment; 

after  the  order  to  strike  froim  the  iles,  it  is  under  his  oentroL 
4.  Leaye  to  reinstate  the  bill  without  amendment  denied,  as  useless, 
6.  Whether  the  trial  be  by  a  Jury  or  by  the  court  alone,  a  bill  of  exceptions 

may  be  senred  at  any  time  within  sixty  days  after  written  notice  of  the 

judgment ;  proTided,  that  the  appeal  must  be  taken  within  two  years 

ftrom  judgment. 

APPEAL  from  the  qrcnit  Coort  for  Waukesha  Cooatjr^ 
Small  ^  WeatotTer,  for  appellant* 
E.  HvrUnUj  iot  respondent 

CoLB,  J.  A  motion  ib  made  to  vacate  the  order  hereto* 
fore  made,  striking  the  bill  of  exceptions  from  the  record  in 
this  case,  and  that  said  bill  be  reinstated  upon  the  files  and 
record ;  or  that  the  appellant  be  allowed  to  withdraw  the 
bill  from  the  record  for  the  purpose  of  having  the  same 
amended  by  the  judge  who  signed  the  same,  by  inserting 
the  true  date  when  it  was  settled.  The  bill  of  exceptions 
bears  date  the  16th  day  of  December,  1865,  but  we  are 
satisfied,  from  the  affidavits  accompanying  the  moticm,  that 
it  was  actually  signed  and  settled  on  the  16th  day  of  January, 
1866.  The  action  was  tried  before  a  jury,  and  judgment 
rendered  therein  September  80th,  1864.  The  bill  of  excep- 
tions was  served  for  the  purpose  of  being  settled,  Decern- 
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ber  11th,  1865.  I^otiee  that  the  bill  would  be  settled  on  the 
26th  of  December  was  served  upom  the  attorney  of  the 
respondent  on  the  22d  of  that  month.  And  as  tlie  bill  pur* 
ported  to  have  been  setUed  and  signed  on  the  16th  of 
December,  it  was  strickmi  from  tiie  files  on  accoimt  of  the 
irregularity  in  settling  the  same. 

We  cannot,  howeyer,  see  that.it  will  be  of  any  advantage 
to  the  appellant  to  vacate  the  order  striking  it  from  the 
files.  That  order  will  offer  no  obstacle  to  liie  bill  being 
hereafter  considered,  if  it  shall  be  amended  and  properly 
made  a  part  of  the  judgment  roll.  It  has  already  been 
stricken  from  the  files,  and  is  now  entirely  under  the  con** 
trol  of  the  appellant,  who  can  get  the  date  corrected  if  he 
desires  to.  But  it  would  be  idle  to  reinstate  the  bill  of 
exceptions  among  the  files  before  the  mistake  is  corrected. 
It  appears  to  us  that  the  proper  course  fi>r  the  appellant  to 
pursue  would  be  to  withdraw  the  record ;  have  the  mistake 
in  the  bill  corrected  by  the  judge  who  signed  the  same ; 
and  then  have  it  annexed  to  and  made  a  part  of  the  rec- 
ord by  the  clerk  of  the  circuit  court,  imd  returned  to  this 
court.  And  had  the  motion  asked  leave  to  withdraw  the 
record  for  that  purpose,  it  would  have  been  granted.  But 
no  such  relief  is  prayed  lor  in  the  motion.  Since  the  bill, 
therefore,  ought  not  to  be  reinstated  in  its  present  con^ 
dition,  and  i^  now  within  the  control  of  the  appellant,  the 
relief  asked  in  each  branch  of  the  motion  is  denied. 

It  is,  however,  claimed  that  the  MU  of  exceptions  was 
rightly  stricken  from  the  files  in  the  first  instance,  because 
it  appears  that  it  was  not  seived  for  the  purpose  of  being 
settled  until  December  11, 1865,  more  than  fourteen  months 
after  judgment  was  entered.  It  is  said  that  the  bill  should 
have  been  served  within  sixty  dajrs  after  the  entry  of  judg- 
ment, in  order  to  be  regular.  This  is  a  misapprehension  ei 
the  statute.    Sec«  12,  chap.  264^  Laws  of  I860,  provides 
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that  either  party  to  a  judgment,  rendered  after  a  trial,  either 
by  the  court  or  jury,  of  any  issue  or  issues  of  fitctSy  who 
may  desire  to  have  reviewed  in  the  supreme  court  any  of 
the  rulings  of  the  circuit  court  made  upon  the  trial  of  such 
issue  or  issues,  may  procure  to  be  settled  and  made  a  part 
of  the  record,  a  bill  of  exceptions  in  the  manner  provided 
in  the  act  And  it  further  declares  that  ^^  vnihm  sixty  days 
after  the  service  of  toriitm  notice  of  the  miry  of  ttujiuiffmev^ 
party  desiring  to  appeal  shall  serve  upon  the  adverse  party 
a  copy  of  the  bill  of  exceptions,  which  shall  contain  the  tes- 
timony given  on  such  trial,  or  so  much  thereof  as  may  be 
necessary  to  show  the  exceptions  taken,  and  the  rulings  and 
decisions  of  the  judge  to  which  exceptions  were  taken, 
with  a  statement  of  such  exceptions."  It  will  be  seen  from 
this  provision,  that  the  party  desiring  to  appeal  has  ^^  sixty 
days  after  service  of  written  notice  of  the  entry  of  the  judg- 
ment," within  which  to  serve  a  copy  of  the  bill  of  excep- 
tions* We  do  not  suppose,  however,  that  the  neglect  to 
serve  the  written  notice  of  the  entry  of  judgment  would 
have  the  effect  to  extend  the  time  for  taking  the  appeal  and 
settling  the  bill  of  exceptions  beyond  two  years,  the  period 
fixed  by  section  9.  The  statute  expressly  enacts  that  the 
i^peal  may  be  taken  within  two  years  from  the  entry  of  the 
judgment,  thereby  negativing  the  idea  that  it  can  be  taken 
after  that  time.  But  within  the  two  years,  and  within 
sixty  days  after  service  of  written  notice  of  the  entry  of 
judgment,  the  party  desiring  to  appeal  may  serve  his  bUl  of 
exceptions  upon  the  adverse  party.  No  written  notice  of 
entry  of  judgment  was  given  in  this  case.  Therefore  the 
service  of  a  copy  of  the  bill  of  exceptions  upon  the  respond- 
ent's attorney  on  the  11th  of  December,  1866,  was  in  time. 
The  counsel  for  the  respondents  cUdmed  that  it  was  not 
necessary  to  serve  written  notice  of  the  entry  of  the  judg- 
ment where  the  cause  was  tried  by  a  jury,  in  order  to  set  the 
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statute  running,  and  he  relied  upon  the  case  of  Qimeron  v. 
SuUivany  15  Wis.,  510,  in  support  of  this  position.  In  Cbme- 
ron  V.  SuUivan  the  bill  of  exceptions  was  signed  and  settled 
more  than  two  years  after  judgment  was  entered.  Besides, 
the  statute  under  which  the  case  was  decided  was  different 
from  section  12,  chap.  264,  in  regard  to  serving  written 
notice  of  the  entry  of  judgment.  This  will  be  apparent 
from  an  examination  of  the  two  statutes.  Hence  what  is 
said  in  the  latter  part  of  the  opinion  in  Cameron  v.  BuUioan^ 
is  inapplicable  to  a  case  arising  under  section  12,  above 
cited. 

But  for  the  reason  already  given,  the  motion  must  be 
denied. 

By  the  Court. — ^Motion  denied. 


CouvTT  JuDOB :   Wher€  hit  oath  mutt  bt  filed— Effect  of  filing  eUewhere,-^ 
Elbotioh,  tofiU  9aeancjff  without  notice,  valid, 

1.  A  ooumtj  judge  elect  sraet  qvaliiy  ftoardiag  to  tec.  02  (and  not  tec.  157)» 

ohap.  18,  B.  S. 

2.  If  he  files  hie  official  oath  with  the  oountj  treasurer  (see.  157),  and  not 

with  the  olerk  of  the  circuit  court  (sec.  92),  the  office  becomes  yacant, 
under  sec.  2,  chap.  14,  B.  8. 
a.  The  act  of  March,  1866,  authorising  defendant  to  file  his  oath  with  the 
clerk,  such  filing  to  haye  the  same  effect  as  if  seasonably  done,  would 
haTC  been  Talid  if  acted  upon  before  anj  election  to  fill  the  Tacancy. 
But  a  Talid  election  haying  been  held  before  the  oath  was  filed,  at 
which  the  relator  receiyed  a  mijo^^j  of  the  rotes,  a  subsequent  filing 
was  IneperatiTe. 

4.  An  election  to  fill  a  Taeancy,  howerer  created,  wiU  not  be  held  inralid 

merely  because  the  statutory  notice  was  not  giyen. 

5.  Whether  it  should  not  be  held  iuTalid  in  case  a  want  of  actual  notice  to 

the  body  of  Toters  were  alleged  and  diown,  discussed  per  Paihb,  J., 
but  not  decided  by  the  court. 
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ERROR  to  the  Circuit  Court  for  Ozaukee  County. 

Action  to  try  title  to  the  office  of  county  judge  of  Ozau- 
kee county.  Trial  by  the  court  alone.  The  facts  found 
will  clearly  appear  from  the  opinion.  Judgment  for  the 
defiandant,  Ghetze  ;  and  Lutfrmg  took  hiB  writ  of  error. 

Geo.  W.  FoeUr^  for  plaintiff  in  error,  to  the  point  that 
the  special  provisions  of. sec  92,  chap.  13,  R  S.,  should 
prev^l  over  the  general  provisions  of  sec.  167,  cited  Sedgw. 
Stat  k  Con.  Law,  287,  428;  Smith's  Comm.,  sees.  647-8, 
661-4,  660;  9  Cow.,  487;  1  Wis.,  626;  16  id.,  166.  To 
the  point  that  the  election  of  the  relator  was  not  void  for 
want  of  notice,  he  cited  sec*  107,  chap.  7,  R  S.,  and  SMe  v. 
Orvis,  20  Wis.,  286. 

Bentley  ^  ParSy  for  defendant  in  error,  argued  that  there 
is  no  substantial  conflict  between  sees.  92  and  167,  chap.  13, 
R  S.,  except  as  to  the  place  where  the  oath  of  the  county 
judge  shall  be  filed;  that  if  there  is  a  substantial  difference 
as  to  the  form  of  oath  prescribed,  sec  167,  must  prevul 
because  the  oath  there  prescribed  is  the  one  required  by  the 
constitution,  and  no  other  can  be  imposed ;  and  that  under 
sec.  12,  chap.  191,  R  S.  ("the  provisions  of  the  section 
which  is  last  in  numerical  order  shall  prevail"),  sec.  167 
must  prevail  over  sec.  92,  in  respect  to  the  place  of  filing 
the  oath. 

Painb,  J.  The  court  has  arrived  at  a  conclusion  in  this 
case  to  which  I  have  assented  with  mu<^  reluctance. 

The  defendant  in  error  was  duly  elected  county  judge  of 
Ozaukee  county  in  April,  1866.  On  the  2d  of  January, 
1866,  he  entered  upon  the  duties  of  his  office,  having  pre- 
viously complied  with  the  provisions  of  sec.  167,  chap.  IS, 
R  S.,  for  the  purpose  of  qualifying.  The  oath  required  by 
that  section  was  administered  by  a  notary  public,  and  was 
filed  with  the  county  treasurer^    At  the  town  elections  in 
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the  succeeding  April,  there  was  an  election  to  fill  the  same 
office,  of  which,  however,  no  notice  was  given  as  required 
by  law ;  and  it  does  not  appear  that  any  notice  at  all  was 
given,  except  from  the  fact  that  a  considerable  number  of 
votes  was  cast,  nearly  all  of  which  were  for  the  relator. 
The  only  ground  for  holding  such  an  election  at  that  time 
was,  that  the  defendant  in  error  had  neglected  to  qualify 
within  the  time  required  by  law,  and  that  consequently 
there  was  a  vacancy  in  the  office. 

In  support  of  this  conclusion  it  is  claimed  that  the  county 
judge  must  qualify  according  to  the  requirements  of  sec. 
92,  chap.  13,  instead  of  sec.  157.  That  section  relates  spe- 
cifically to  the  office  of  county  judge,  while  the  latter  relates 
to  county  officers  in  generaL 

There  is  no  rule  of  construction  more  reasonable,  and 
none  better  settied,  than  that  special  provisions  of  a  statute 
in  regard  to  a  particular  subject,  will  prevail  over  general 
provisions  in  the  same  or  other  statutes,  so  far  as  there  is  a 
conflict  This  rule  is  thus  stated  in  Bwarris  on  Statutes,  p. 
658 :  ^^  Where  a  general  intention  is  expressed,  and  the  act 
also  expresses  a  particular  intention  incompatible  with  the 
general  intention,  the  particular  intention  is  to  be  consid- 
ered in  the  nature  of  an  exception.  While,  if  a  particular 
thing  is  given  out  or  limited  in  the  preceding  parts  of  a 
statute,  this  shall  not  be  taken  away  or  altered  by  any  sub- 
sequent general  words  of  the  same  statute."  This  rule 
would  seem  to  be  directly  applicable  here,  and  would 
require  that  the  provisions  of  sec  92  should  govern  in 
respect  to  the  mode  in  which  county  judges  should  qualify, 
so  far  as  there  is  any  conflict  between  that  and  the  general 
provisions  of  sec.  1&7.  So  for  as  relates  to  the  form  of  the 
oath,  there  is  perhaps  no  substantial  diflCerence.  The  latter 
provides  that  the  officer  shall  take  the  oath  prescribed  by 
the  constitution,  which  requires  him  to  swear  that  he  will 
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*^  fSuthfally  **  discharge  the  duties  of  his  office,  etc.  Section 
92  requires  him  to  swear  that  he  will  ^^  fiEiithfulIy,  impartially 
and  honestly  "  discharge  the  duties,  etc.  This  is  merely  a 
little  tautology,  using  more  words  to  express  the  same  idea, 
as  it  is  evident  that  no  officer  could  ^^  fiuthfiiUy  "  dbcharge 
his  duties  without  at  the  same  time  dischar^ng  them  hon- 
estly and  impartially.  Besides,  it  is  questionable  whether 
it  would  not  be  sufficient  in  any  event  to  take  the  oath 
prescribed  by  the  constitution* 

So,  also,  in  respect  to  the  officer  before  whom  the  oath 
may  be  taken,  there  is  no  conflict  between  the  two  sections. 
Section  92  provides  that  it  "  mat/  be  taken  "  before  the 
clerk  of  the  circuit  court,  or  before  any  justice  of  the  peace. 
Its  language  is  permissive,  and  not  exclusive.  It  may  well 
stand  with  section  157,  which  enlarged  the  authority  and 
allowed  the  oath  to  be  taken  before  any  officer  authorized 
to  administer  oaths. 

But  there  is  an  irreconcilable  conflict  between  the  two 
in  respect  to  the  place  where  tiie  oath  is  to  be  filed.  Sec- 
tion 92  provides  that  it  ^^  shall  be  filed  in  the  office  of  the 
clerk  of  the  eircuit  court,"  while  the  other  requires  it  to  be 
filed  with  the  bond  at  the  office  of  the  county  treasurer.  It 
is  clear  that  it  was  not  intended  that  it  should  be  filed  at 
both  places.  It  could  not  be,  as  only  one  oath  is  required 
to  be  taken.  One  or  the  other  of  these  sections  must 
govern ;  and,  in  accordance  with  the  rule  above  stated,  we 
must  hold  that  section  92  governs,  and  that  the  oath  should 
have  been  filed  in  the  office  of  the  clerk  of  the  circuit  court 
It  follows  that  the  defendant  in  error  had  not  qualified  as 
the  law  required. 

What  effect  did  this  failure  have  upon  the  office  ?  This 
question  is  answered  by  a  positive  provision  of  the  statute. 
Section  2,  chap.  14,  p  "  vides  that  "  every  office  shall  become 
vacant "  by  the  refusal  or  neglect  of  the  incumbent  ^^  to 
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take  his  oath  of  office,  or  to  give  or  renew  his  official  bond, 
or  to  deposit  such  oath  or  bond  within  the  time  prescribed  by 
law."  In  view  of  this  provision,  I  see  no  mode  of  avoiding 
the  conclusion  that  the  office  became  vacant  by  the  neglect 
of  the  incumbent  to  file  his  oath  with  the  clerk.  I  think 
the  law  ought  not  to  be  so.  There  should  be  some  provi- 
sion to  avoid  so  severe  a  result  in  cases  where  the  party  has 
honestly  attempted  to  comply  widi  the  law,  and  has  failed 
merely  through  misapprehension  of  its  requirements.  But 
there  seems  to  have  been  no  such  provision  made,  and  the 
courts  have  no  power  to  supply  the  deficiency. 

A  vacancy  existing,  what  was  the  effect  of  the  subsequent 
proceedings  ?  In  the  first  place,  the  le^slature  passed  an 
act  in  March,  1866,  authorizing  the  incumbent  to  file  his 
oath  with  the  clerk,  and  providing  that  it  should  have  the 
same  effect,  when  so  filed,  as  though  it  had  been  done  sea- 
sonably. We  have  no  doubt  that  it  was  competent  for  the 
legislature  to  pass  such  a  law.  It  would  not  be  an  attempt 
to  legislate  a  man  into  office  without  an  election.  The 
incumbent  had  been  elected ;  and  the  law  in  question  was  a 
mere  authority  to  supply  a  defect  in  his  proceedings  to 
qualify.  And  if  the  incumbent  had  acted  under  its  authority 
before  the  election  of  the  relator,  we  think  his  tenure  of 
office  would  then  have  been  good.  But  this  act  did  not 
attempt  to  change  the  existing  condition  of  the  office.  A 
vacancy  having  already  occurred  before  its  passage,  it  con- 
tinued to  exist  until  the  election  at  which  the  relator  re- 
ceived a  majority  of  votes.  And  if  that  election  was  legal, 
so  that  the  relator  acquired  a  right  to  the  office  by  virtue  of 
it,  the  incumbent  could  not  afterwards  defeat  his  right,  by 
qualifying  under  the  authority  of  this  act.  It  must  be  held 
only  as  an  authority  under  which  he  might  have  qualified 
provided  he  did  so  before  the  rights  of  other  parties 
intervened. 
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It  remains,  then,  only  to  determine  whether  the  election 
of  the  relator  was  valid- 

In  the  case  of  The  State  v.  Orvis,  20  Wis.,  286,  this  court 
has  already  held  that  the  omission  to  give  notice  of  an  elec- 
tion does  not  vitiate  it,  and  thftt  this  rule  is  applicable  as 
well  to  elections  to  fill  vacancies  as  to  those  for  the  full  term. 
There  are  cases  supporting  such  a  rule*  But  if  it  were  a 
new  question  here,  I  should  doubt  its  proprie^.  I  can 
readily  admit  its  correctness  as  applicable  to  the  regular 
elections  to  fill  the  full  term  of  office.  The  electors  may 
well  be  presumed  to  know  when  the  regular  terms  of  pub- 
lic officers  begin  and  end.  They  usually  do  know  it  in  fact 
But  in  respect  to  vacancies  it  is  entirely  different.  It  is 
true  they  would  be  very  likely  to  know  it,  where  the  vacancy 
was  occasioned  by  the  death  of  the  incumbent,  as  in  The 
State  V.  Orm.  But  where  it  was  occasioned  by  the  refusal 
or  neglect  to  qualify  according  to  law,  as  in  the  present 
case,  it  would  generally  be  unknown  to  most  of  the  people, 
unless  some  notice  was  given.  The  gener^  presumption 
that  people  are  supposed  to  know  the  law,  is  not  sufficient, 
for  it  is  not  a  knowledge  of  the  law  merely  that  is  required, 
but  a  knowledge  also  of  fitcts.  It  may  be  assumed  that  the 
people  knew  that  the  law  required  the  oath  to  be  filed  in  the 
office  of  the  clerk.  But  it  cannot  be  assumed  that  they 
knew  it  had  not  been  filed  there,  but  had  been  filed  in  the 
office  of  the  treasurer.  It  is  very  obvious,  therefore,  that 
any  person  who  had  discovered  that  fkct  might  quietly  cir- 
culate the  information  among  his  fnends  and  get  himself 
elected  at  the  next  election,  and  yet  the  fietct  that  there  was 
an  election  for  that  office  remain  unknown  to  the  niajorily 
of  the  voters.  If  such  a  state  of  fSacts  were  presented,  I 
should  not  hesitate  to  hold  that  the  election  was  invalid  for 
want  of  actual  notice.  And  I  think  the  case  of  The  State  v. 
Orvis  does  not  decide  the  contrary.    That  simply  decided 
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that  the  omission  to  give  the  statutory  notice  does  not  invali- 
date the  election.  But  when  a  case  is  presented  showing 
that  there  was  no  notice  in  fSsict  of  any  kind  of  an  existing 
vacancy,  and  of  an  election  to  fill  it,  that  will  present  a  dif- 
ferent question  for  consideration.  Several  of  the  cases  by 
which  the  rule  has  been  established  that  the  omission  of  the 
the  statutory  notice  did  not  vitiate  an  election,  have  placed 
stress  upon  the  fact  that,  notwithstanding  that  omission, 
the  people  had  actual  knowledge  of  the  pendency  of  the 
election.  Dishon  v.  SmUh,  10  Iowa,  218.  And  while  I  have 
found  no  case  that  has  held  that  a  few  persons  who  had 
obtained  private  information  of  a  fact  creating  a  vacancy, 
which  was  generally  unknown,  could,  without  any  notice 
hold  a  valid  election  to  fill  it,  I  have  found  one  well  con- 
sidered case  directly  to  the  contrary,  and  which  I  think 
establishes  the  law  tiiat  should  govern  such  a  question.  It 
is  the  case  of  Ihst^  v.  Scarf  j  15  Ohio  St.,  682;  and  it  will 
be  observed  that  in  that  case  the  doctrine  was  applied  to  a 
regular  election  to  fill  the  full  term.  The  reasons  for  apply- 
ing it  to  a  special  election  to  fill  a  vacancy  happening 
during  a  term,  are  much  stronger. 

The  question  here  indicated,  I  think,  is  not  presented  by 
this  case.  The  fSsict  that  so  few  votes  were  given  for  the  in- 
cumbent, who  had  been  elected  only  a  year  before,  might 
famish  ground  for  a  suspicion  that  his  friends  were  not 
generally  aware  of  the  election.  But  the  case  cannot  be 
determined  on  suspicions.  If  such  were  the  fact,  it  should 
have  been  alleged  in  the  answer  and  been  made  to  appear 
by  the  evidence.  On  the  record  as  presented,  we  must 
assume  that  the  only  objection  was  the  want  of  the  statutory 
notice.  And  as  that  has  already  been  held  insufficient,  we 
must,  adhering  to  that  decision,  hold  that  the  election  of  the 
relator  was  valid. 

In  what  I  have  said  as  to  tiie  effect  of  a  want  of  actual 
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general  knowledge  of  an  election,  I  have  given  only  my 
own  views,  the  court  not  having  considered  that  question. 
But  I  did  not  wish  to  assent  to  the  rule  that  a  want  of  the 
statutory  notice  will  not  vitiate  an  election,  without  stating 
distinctly  the  extent  to  which  that  assent  is  given. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
with  directions  to  enter  judgment  for  the  relator  on  the 
fJBkcts  as  found. 

By  the  Qnir^.— Ordered  accordingly. 


ZiMMBKMAN  VS.  TuRNBB  and  another. 

BUI  of  Bgcipti&nt, 

In  i^Jeoiment,  where  plaintiiF  offered  in  eTidenoe  %  deed  to  him  from  the 
oounty  and  state,  wUch  was  ruled  out  beeante  not  sealed  with  the 
prirate  seal  of  the  olerk,  the  reeord  of  his  apj^eal  not  showing  that  it 
was  a  tax  deed,  it  does  not  appear  wliat  question  is  presented,  and  the 
judgment  must  be  affirmed. 

ERROR  to  the  Circuit  Court  for  Ozaukee  County. 

Ejectment  The  plaintiff  offered  in  evidence  a  deed  to 
him  from  the  state  and  county,  executed  by  the  clerk  of  the 
board  of  supervisors  of  said  county,  and  sealed  with  his 
official  seal,  which  was  ruled  out  because  not  sealed  with 
his  private  seal.  Judgment  of  dismissal;  and  plaintiff 
sued  out  his  writ  of  error. 

Oto.  W.  Foster  J  for  plaintiff  in  error. 

Eugene  S.  Turner j  for  defendants  in  error. 

CoLB,  J.  It  is  insisted  that  it  does  not  appear  from  the 
record,  what  was  the  nature  of  the  deed  which  was  aShired 
uk  evidence  on  the  part  of  the  plaintifl^  and  ruled  out  by 
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the  court  An  examination  of  the  bill  of  exceptions  shows 
that  this  objection  is  well  taken.  It  is  stated  in  the  hill  of 
exceptions^  that  the  plaintiff,  to  maintain  the  action,  offered 
in  evidence  a  deed  of  the  premises  mentioned  in  the  com- 
plaint, given  to  the  plaintiff  by  the  county  of  Ozaukee  and 
state  of  Wisconsin.  The  attestation  clause  of  the  deed  is 
given,  from  which  it  appears  that  the  deed  was  executed  by 
the  clerk  of  the  county  board  of  supervisors  of  Ozaukee 
county, "  pursuant  to  and  in  virtue  of  the  authority  in  him 
vested  by  the  statute,"  for  and  **  in  behalf  of  sidd  state  and 
of  the  county  of  Ozaukee."  Now,  it  might  perhaps  be 
inferred  from  this,  that  the  deed  in  question  was  a  tax 
deed.  Yet,  is  the  coui*t  at  liberty  to  grope  around  and 
guess  at  the  nature  and  character  of  this  deed  7  It  seems 
to  us  not  It  is  said,  non  constat  but  the  plaintiff  offered 
in  evidence  a  deed  of  property  held  by  the  clerk  officially 
for  either  or  both  of  the  grantors ;  or  by  himself  individu- 
ally, either  as  a  trust  or  for  the  non-payment  of  taxes,  or 
as  property  owned  by  the  county  and  state  which  he  was 
authorized  by  some  statute  to  convey.  The  objection  may 
appear  rather  hypercritical;  and  yet  it  is  undoubtedly  a 
most  saJntary  rule  to  require  the  bill  of  exceptions  to  fairly 
raise  the  question  upon  which  the  opinion  of  the  court  is 
desired.  Had  the  bill  of  exceptions  stated  that  the  plaintiff 
offered  in  evidence  a  tax  deed  executed  by  the  clerk  of  the 
board  of  supervisors  in  1864,  in  accordance  with  the  form 
prescribed  in  section  50,  chap.  22,  Laws  of  1859,  then  the 
question  whether  that  deed  should  have  the  private  as  well 
as  the  official  seal  of  the  clerk  would  have  been  presented 
for  our  consideration.  But  we  can  only  say  inferentiaUy 
that  this  question  is  involved  in  the  case.  We  do^ot  think 
it  too  much  to  require  the  bill  of  exceptions  to  fidrly  pre- 
sent the  question  to  be  decided.  We  cannot  assume,  there- 
fore, that  the  deed  offered  by  the  plaintiff  and  ruled  out 
was  a  tax  deed. 
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By  the  Oouri. — ^The  judgment  of  the   circuit  court  is 
affirmed. 


B vs.  I — 

Slandtr — Evidence. 


In  dander,  eridenoe  of  the  plaintiff '■  bad  oharaoier  [reputation],  (before  the 
words  alleged  were  ottered)  m  reepeei  to  the  petrtieuiar  trime  or  ftmk 
ekarped,  is  admiisible  under  a  general  deniaL 

APPEAL  from  the  Circuit  Court  for  Dodge  County. 

Slander.  The  case  is  stated  in  the  opinion.  The  defend- 
ant appeals  from  a  judgment  against  him,  upon  a  verdict 
for  $2,000  damages. 

H.  P.  Smith  and  A.  Scott  Sloan^  for  appellant,  to  the  point 
that  evidence  was  admissible  as  to  plaintiff's  bad  character, 
in  respect  to  the  subject  matter  of  the  charge,  cited  Mayer 
V.  Moyevj  49  Pa.  St,  210 ;  Leonard  v.  AUeUj  11  Cush.,  241 ; 
Bridgman  v.  Hopkins^  Am.  Law  Reg.,  N.  S.,  vol.  1, 168,  and 
note ;  Stone  v.  Vameyj  7  Met.,  86. 

Lewis  ^  Fribertf  caniraj  cited  Hamer  v.  McFarlmj  4  Denio, 
609,  and  cases  there  cited :  Gfraham  v.  Stone^  6  How.  Pr.,  15; 
Stiles  V.  Comstock^  9  id.,  48 ;  Qilman  v.  Lowell^  8  Wend.,  573, 
678 ;  WolcoU  v.  Roll,  6  Mass.,  614;  Paddock  v.  Salisbury,  2 
Cow.,  811,  815 ;  Boot  v.  King,  7  Cow.,  618. 

CoLB,  J.  It  is  alleged  in  the  complaint  that  the  defend- 
ant has,  in  the  various  conversations  therein  mentioned, 
imputed  to  the  plaintiff  the  crimes  of  larceny,  fornication 
and  producing  abordon  upon  herself.  The  answer  was  a 
general  denial,  and  also  set  up  the  truth  of  the  words  com- 
pluned  of  in  justification.    On  the  trial,  in  mitigation  of 
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the  damages,  the  defendaat  was  permitted  to  show  that  the 
general  reputation  of  the  plaintiff  was  bad  at  the  time  of 
the  uttering  of  the  slander.  He  further  attempted  to  show 
that  the  plaintiff's  reputation  for  chastity  was  bad ;  but  the 
evidence  was  objected  to,  and  excluded  by  the  court  Was 
there  error  in  this  ruling  ?  We  are  inclined  to  hold  that 
there  was.  In  the  following  cases  evidence  of  the  plaintiff's 
bad  character  in  relation  to  the  particular  fault  charged 
is  held  admissible:  McCabe  v.  PlaUer,  6  Blackford,  405; 
McNuU  V.  Ymng^  8  Leigh,  642 ;  Bi^ford  v.  MeLmy^  1  Nott 
k  McCord,  268 ;  Conmms  v.  WalierSy  1  Porter  (Ala,),  828 ; 
Fuller  V.  Dean,  81  Ala.,  654 ;  Weiherbee  v.  Marshy  20  K  H., 
661 ;  and  Bridgman  v.  HopJdns^  84  Vt,  582,  We  are  well 
aware  that  there  are  cases  which  hold  that  it  is  only  char- 
acter in  its  most  general  sense  which  can  be  given  in  evi- 
dence ;  but  it  appears  to  us  that  the  better  reason  is  with 
those  authorities  which  allow  evidence  of  the  bad  character 
of  the  plaintiff  in  respect  to  the  particular  crime  imputed 
to  him  to  go  to  the  jury  in  mitigation  of  damages.  Of 
course,  this  evidence  must  relate  to  the  character  of  the 
plaintiff  in  that  regard  as  fixed  before  the  utterance  of  the 
words  complained  of;  otherwise  the  defendant  himself,  by 
his  defamatory  remarks,  might  cause  the  very  suspicions 
under  which  the  plaintiff  might  rest 

We  have  had  some  doubt  whether  the  evidence  in  respect 
to  the  plaintiff's  bad  reputation  for  chastity  was  admissible 
under  the  general  denial ;  or,  whether  the  defendant  should 
have  set  up  in  the  answer  the  matter  to  be  relied  on,  and 
which  he  intended  to  prove  on  the  trial  Under  the  old 
system  of  pleading,  it  was  competent  for  the  defendant  to 
give  in  evidence  proof  of  the  general  bad  character  of  the 
plaintiff  under  the  plea  of  not  guilty  {Homer  v.  MeFarUn^ 
4  Penio,  609,  and  cases  supra) ;  because  such  proof  bore 
directly  upon  the  question  of  malice^  and  also  as  to  what  was 
Vol.  TCXTT.— 25. 


Digitized  by 


Google 


874         SUPREME  COURT  OF  WISCOIfSIN, 


TS.   I- 


the  extent  and  degree  of  iiynry  which  the  plaintiff  had  sns- 
tained  by  the  alleged  slander.  For  it  was  swd  that  it  could 
not  be  pretended  or  maintained  by  any  one  that  a  "  person 
of  disparaged  fame  is  entitled  to  the  same  measure  of  dama- 
ges with  one  whose  character  is  unblemished/'    v. 

Moovy  1  Maule  k  Selwyn,  284.  Hence  the  remark  is  fre- 
quently met  with  in  the  books,  that  in  this  class  of  actions 
tiie  character  of  the  plaintiff  is  put  in  issue  under  the  plea 
of  not  guilty,  or  of  justification — an  expression  which  has 
been  sharply  criticized  by  some  judges  as  inaccurate{see  opin- 
ion of  Justice  Chbtbs  in  Bufordv.  McLunyy  mpra^  272);  still 
it  is  perfectly  manifest  that  evidence  showing  that  the  gen- 
eral character  of  the  plaintiff  is  bad,  or  that  his  character 
is  bad  in  respect  to  the  particular  fault  imputed  to  him, 
bears  directly  upon  the  question  as  to  what  compensation 
he  should  receive  for  the  injury  sustained.  Consequently, 
whether  the  general  character  of  the  plaintiff  was  put  in 
issue  by  the  pleadings  or  not,  it  is  well  settled  that  evidence 
of  previous  general  bad  character  was  admissible  under  the 
plea  of  not  guilty.  It  is  said  to  be  inadmissible  upon  two 
grounds :  first,  because  it  rebuts  the  presumption  of  malice 
in  the  defendant;  and  second,  because  it  enables  the  jury 
to  determine  what  injury  the  plaintiff  has  sustained  by  the 
fault  of  the  defendant  And  now  the  question  is.  Has  this 
rule  of  pleading  been  changed  by  the  code?  In  other 
words,  is  it  necessary  for  the  defendant  to  state  in  the 
answer  that  he  shall  offer  evidence  of  general  bad  charac- 
ter in  reference  to  the  matter  of  offense  charged,  in  order 
to  render  such  evidence  admissible  ?  It  seems  to  us  that 
such  evidence  is  still  admissible  under  the  general  denial. 
But  we  have  found  no  case  where  this  precise  point  is 
decided.  In  Waehier  v.  Quenzery  29  K  T.,  647-661,  Ch.  J. 
Benio  states  the  present  rule  in  New  York  to  be  the  fol- 
lowing :    The  defendant  may  set  up  a  justification ;  or  he 
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may  allege  facts  short  of  a  fall  justification^  but  giving 
some  color  to  the  charge,  by  way  of  mitigation ;  or  he  may 
do  both ;  and  in  either  case  he  may  prove  the  &ct8  as  they 
are,  though  they  fall  short  of  a  justification ;  and  the  jury 
may  take  them  into  consideration  for  the  purpose  of  miti- 
gating the  damages.  In  that  case  nothing  was  alleged  spe- 
cifically by  way  of  mitigation,  but  there  was  an  attempt  to 
plead  a  justification,  which  pleading  was  held  altogether 
insufficient  for  want  of  particularity.  And  there  is  a  clear 
intimatioh  in  the  opinion,  that  the  code  generally  requires 
that  the  mitigating  circumstances  should  be  set  up  in  the 
answer,  in  order  that  the  plaintiff  may  be  informed  of  their 
nature  and  be  prepared  to  meet  them.  In  certain  cases 
this  rule  would  doubtiess  be  salutary,  and  would  prevent 
surprise.  But  we  can  hardly  see  how  it  would  have  bene- 
fited the  plaintiff  to  have  had  it  stated  in  the  answer  that 
evidence  of  bad  reputation  for  chastity  would  be  relied  on 
in  mitigation  of  damages.  The  defamatory  words  imputed 
to  her  fornication  and  other  grossly  licentious  conduct 
The  plaintiff  must  be  presumed  to  have  come  into  court 
prepared  to  meet  any  attack  upon  her  general  character  for 
chastity. 

We  therefore  think  there  must  be  a  new  trial  on  account 
of  the  error  of  the  court  in  excluding  the  evidence  offered. 
This  disposes  of  the  case,  and  it  is  unnecessary  to  notice 
the  other  points  dlBcussed  by  counsel. 

By  the  Cbur^— The  judgment  of  the  circuit  court  is 
reversed,  and  a  new  trial  ordered. 
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OuABAVTT,  that  A.  vtU  per/nm  an  agr$emmt,  hmdk^,  whether  the  agreenmU  tt 
hmdmgor  not. — Eitopptk — Evidence  of  valid  award. 

1.  It  WM  agr«ed  between  the  tgent  of  ft  rftilroftd  oumpukj  ftad  the  plmintif; 

thftt  no  ftppeftl  should  be  taken  fh>m  ftn  ftwftrd  to  be  mftde  in  ft  pending 
ftrbitrfttion  between  the  oompftny  ftnd  plnintif;  bat  both  pftrtiee  ehoold 
ftbide  by  the  ftwftrd;  ftnd  thereupon  N.  (who  ftoted  fti  president  of  sftid 
oompftuy),  together  with  the  ftgent,  guftrftntied  to  plftintiif  the  perform- 
ftnoe  by  the  oompftny  of  sftid  ftgreement.  Meld,  thftt  the  guftrftntors  ftre 
liftble,  in  oftse  of  ft  broftoh  of  the  ftgreement,  eyen  if  the  Ifttter  wee  not 
binding  on  the  oompnuy ;  ftnd  they  ftre  estopped  from  denying  the  exist- 
enoe  of  the  oompftny. 

2.  The  eyidenoe  in  this  oftse  held  suifioient  to  show  ft  Tftlid  ftWftrd  by  the 

ftrbitrfttors. 

APPEAL  from  the  Circuit  Court  for  Green  Lake  County. 

Action  against  Timothy  Dwight,  Archibald  NichoUy  and 
the  Waupun  k  Grand  Rapids  Raibro^id  Company.  The 
complaint  avers,  in  substance,  the  incorporation  of  said 
company  in  1862 ;  that  it  established  the  line  of  its  railway 
across  certain  land  of  the  plaintiff;  that  upon  its  applica- 
tion, three  persons  (whose  names  are  specified)  were  ap- 
pointed arbitrators,  September  6th,  1862,  in  pursuance  of 
the  charter,  and  these,  on  the  1st  of  November  following 
(having  duly  qualified),  awarded  plaintiff,  in  due  form  of 
law,  $300  for  the  right  of  way  across  said  land,  of  which 
award  defendants  had  due  notice,  and  the  company  then 
and  there  became  indebted  to  plaintiff  in  that  sum,  which 
is  now  due  and  unpaid;  and  that  between  the  appoint- 
ment of  said  arbitrators  and  the  making  of  the  award, 
the  railroad  company,  by  its  agent,  said  Timothy  Dwigbt, 
entered  into  an  agreement  in  writing,  which  is  set  out 
in  full.  After  reciting  that  a  controversy  existed  between 
Maacn  and  the  company  as  to  the  value  of  the  land 
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above  mentioned,  it  proceeds;  ^^We,  the  undersigned 
Ira  N.  Maacn  and  Timothy  Bwight,  agent  of  said  com- 
pany, do  hereby  agree  that  the  award  which  is  made  by 
Wm.  H.  Dakin,  Henry  Thomas  and  Andrew  Cullings,  who 
are  appointed  by  the  county  judge  of  Green  Lake  county, 
under  the  provisions  of  the  act  incorporating  said  railroad 
company,  arbitrators  of  said  difference,  *  *  shall  be 
final ;  and  we  hereby  agree  that  no  appeal  shall  be  made 
from  such  award  by  either  party ;  and  we  do  hereby  agree  to 
and  with  each  other,  and  bind  each  other,  our  heirs,  assigns 
and  representatives,  in  the  sum  of  one  thousand  dollars,  to 
be  paid,  the  one  to  the  other,  in  de&ult  of  the  above  men- 
tioned conditions,  and  in  default  of  the  immediate  com- 
pliance with  the  award  of  the  arbitrators;  and  we  the 
xmdersigned  do  hereby  bind  ourselves  in  the  above  men- 
tioned sum  of  one  thousand  dollars  to  abide  by,  stand  to 
and  obey,  and  MthfuUy  keep,  the  award  so  made  by  the 
said  arbitrators,  and  we  bind  our  heirs,  executors,  adminis- 
trators and  assigns  to  the  performance  of  the  aforesaid 
award."  This  agreement  (dated  September  80th,  1862)  was 
signed  by  '^  Tim.  Dwioht,  agent  of  the  Waupun  k  Orand 
Rapids  R.  R  Co.,"  and  by  the  plaintiff  The  complaint 
frirther  avers  that  at  the  date  of  the  agreem^it,  Nichols  was 
president  of  the  company,  and  its  affairs  were  suffered  and 
authorized  to  be  conducted  by  him  and  said  Dwight ;  and 
that  the  agreement  was  made  and  delivered  with  its  assent ; 
that  at  the  same  time,  and  as  a  part  of  the  same  transaction, 
Nichols  and  Dwight  endorsed  upon  the  agreement  the 
following  guaranty,  signed  by  them :  ^^  For  value  received 
we  guaranty  to  Ira  N.  Mason  the  full  and  faithful  per- 
formance of  the  above  contract  on  the  part  of  the  Waupun 
&  Grand  Rapids  Railroad  Company;"  that  after  the  award 
was  made,  plaintiff  and  wife  executed  and  acknowledged 
in  due  form  of  law  to  the  company  a  warranty  deed  of  the 
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premises  described  in  the  award,  and  tendered  it  to  the 
company  and  to  NiehoUy  its  president,  and  demanded  pay- 
ment of  the  award,  which  was  refused.  Judgment  is 
demanded  for  the  $800  awarded,  with  interest,  and  also  for 
$1,000  as  stipulated  damages.  A  demurrer  for  insufficiency 
of  facts,  and  for  misjoinder  of  defendants  and  of  causes  of 
action,  was  overruled ;  and  Nichols  answered  by  a  general 
denial. 

At  the  trial,  an  objection  to  the  admission  of  any 
evidence  under  the  compMnt  was  overruled.  The  written 
agreement  above  recited  was  admitted  in  evidence,  against 
defendant's  objection  that  he  was  sought  to  be  charged  as 
guarantor  of  the  wdboad  company,  whereas  the  undertak- 
ing in  said  agreement  was  not  that  of  the  company  but 
only  of  Dwight.  Plaintiff  further  introduced :  1.  Proof 
of  his  title  to  and  possession  of  the  land  described  in  the 
complaint.  2.  A  paper  purporting  to  be  the  award  of 
said  arbitrators,  signed  by  them,  November  1,  1862,  and 
endorsed  by  the  clerk  of  said  circuit  court  as  filed  therein 
February  18, 1868,  and  marked  "  Exhibit  A."  An  objec- 
tion to  this  evidence  on  the  ground  that  neither  the  organi- 
zation of  the  company  nor  the  legal  appointment  of  the 
arbitrators  had  been  shown,  was  overruled.  Plaintiff  testi- 
fied that  he  served  a  copy  of  the  award  on  Bwight,  and 
demanded  payment,  which  being  neglected,  he  afterwards 
made  the  same  demand  twice  of  NtcholSy  the  second  time 
offering  him  a  deed  of  his  land  occupied  by  the  company's 
track  (which  deed  was  put  in  evidence);  that  Dwight  at 
that  time  acted  as  agent  of  the  company,  Ifkhols  as  its 
president,  and  J.  W.  Seeley,  Esq.,  as  its  secretary;  and 
that  he  (plaintiff)  received  notice  of  an  appeal  by  the  com- 
pany from  the  award.  Wia.  H.  BaUn,  one  of  the  arbitra- 
tors, testified  that  he  signed  the  award ;  and  that  the  road 
was  graded  at  the  time.    J.  W.  Seeley,  Esq.,  for  the  plain- 
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iiffy  being  asked  whether  he  had  ever  acted  as  attorney  for 
said  railroad  company,  answered  that  he  was  attorney  for 
what  purported  to  be  a  company,  and  that  he  signed  a 
certain  paper  shown  him,  which  was  then  put  in  evidence 
(against  objection),  and  was  a  notice  of  an 'appeal  by  the 
company  (under  date  November  20, 1862)  from  the  award 
above  mentioned.  This  paper  was  endorsed  by  the  clerk 
of  said  circuit  court  as  having  been  filed  therein  February 
18,  1862,  as  a  notice  of  appeal  in  the  matter  of  Ira  JV. 
Mason  v.  The  Waupim  ^  Orand  Bapids  B.  JR.,  and  id 
marked  "  Exhibit  B."  Other  papers  endorsed  in  like  man- 
ner, and  to  Which  said  Exhibits  A  and  B  were  attached, 
were  put  in  evidence  (against  objection),  viz.:  1.  The 
certificate  of  the  arbitrators  j  addressed  to  said  circuit  court, 
stating  that  they  received  the  appointment  and  notice 
thereof  as  stated  in  "Exhibit  A,"  and  performed  the 
duties  so  imposed,  and  awarded  the  damage  stated  in  said 
exhibit,  and  gave  notice  thereof,  and  thereafter  received 
the  notice  contained  in  "  Exhibit  B,"  etc.  2.  A  copy  of 
the  bill  rendered  by  the  arbitrators  against  the  railroad 
company  for  their  services.  8.  A  copy  of  the  oath  taken 
and  subscribed  by  the  arbitrators,  as  follows :  "  Statb  of 
Wisconsin,  County  of  Green  Lake.  Andrew  Cullings, 
Henry  Thomas,  Wm.  H.  Dakin,  commissioners  appointed 
by  the  county  judge,  each  being  duly  sworn  separately, 
say  that  they  will  each  of  them  faithfully  and  honestly  and 
impartially  decide  the  matter  of  diflFerence  between  Lra  N. 
Mason  and  the  Waupun  k  Grand  Rapids  Railroad  Com- 
pany, and  a  true  award  make  therein  according  to  the  pro- 
visions of  the  laws  of  the  state  of  Wisconsin,  and  the  act 
incorporating  said  railroad  company,  according  to  the  best 
of  their  ability.  (Signed)  Wm.  H.  Dakin,  Hbnky  Thomas, 
Andrbw  Cullinos,  Arbitrators.  Subscribed  and  sworn  to 
before  me  this  28d  day  of  October,  1862.    Subscribed  and 
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Bworn  to  before  me  this  Slat  day  of  October,  1862.  J.  H. 
HuLBBRTy  Justice  of  the  Peace."  On  cross-examination  for 
defendant,  Mr.  Seeley  said  that  he  had  no  knowledge  that  he 
had  been  appointed  attorney  of  the  raiboad  company,  except 
that  Dwight  so  infotrmed  him  on  requesting  him  to  sign 
and  serve  as  attorney  the  notice  of  appeal.  Question^  by 
plaintiff's  counsel:  ^^Was  Dwight  the  acting  man  in  the 
operations  of  the  road  from  its  commencement  V'T  Answer : 
'^80  far  as  I  have  any  knowledge,  he  was.^  Question: 
"Was  Nichols  president  of  the  railroad  company?" 
Answer:  " I  can't  say.  I  think  he  was  called  so — reputed 
to  be  so."  Both  these  questions  were  objected  to  by  the 
defendant. 

The  court  refused  a  nonsuit,  and  instructed  the  juiy  to 
find  for  the  plaintiff  in  the  sum  of  $300,  with  interest  from 
the  date  of  the  award.  Verdict  and  judgment  accordingly; 
and  the  defendant  Nichols  appealed. 

X  H.  Dawes  J  for  appellant: 

1.  The  maker  and  the  guarantor  of  a  written  contract 
cannot  be  sued  together.  De  Middeir  v.  Schermertiom^  10 
Barb.,  640;  Stewart  t?.  Glenn^  5  Wis.,  14.  2.  To  recover  in 
this  action,  plaintiff  must  have  shown  the  legal  organiza- 
tion of  the  company;  a  valid  award;  a  binding  agreement 
of  the  company  to  perform;  a  valid  guaranty  of  its  per- 
formance by  the  appellant;  and  a  breach  of  this  agreement 
But  (1.)  ^o  legal  organization  of  the  company  was  shown. 
(2.)  No  valid  award  was  proven.  No  appointment  of  arbi- 
trators was  shown.  They  were  not  sworn.  By  the  charter 
of  the  company  (Pr.  Laws  of  1862,  ch.  69,  sec.  14)  they  are 
directed  to  ^^  severally  take  and  subscribe  an  oath  faithfully 
and  honestly  to  decide  between  the  parties."  The  copy  of 
the  oath  given  in  the  case  is  insufficient  It  is  impossible 
to  learn  from  it  the  time  of  taking  the  oath,  and  perjury 
could  not  be  assigned  upon  it    This  being  a  special  statu* 
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tory  proceeding,  the  statute  must  be  strictly  pursued.  The 
date  of  the  award  is  more  than  a  month  later  than  that  of 
the  agreement,  and  widver  could  not  be  presumed,  if  warver 
were  legally  possible.  But  the  rules  of  common  law  arbi* 
trations  do  not  apply  to  this  case.  Allen  v.  Chaaty  8  Wis., 
249.  (8.)  No  agreement  binding  on  the  railroad  company 
was  shown,  (a.)  The  writing  in  evidence  has  not  the  sig« 
nature  o^!ihe  president  or  secretary,  nor  the  corporate  seal, 
and  there  is  no  proof  of  any  authority  from  the  board  of 
directors  to  execute  it  in  behalf  of  the  company.  The 
character  of  Bwighfs  agency,  whether  general*  or  special, 
and  the  scope  of  his  duties  are  left  to  conjecture.  So/per 
V.  B,  ^  R.  R.  R.  Co.j  19  Barb.,  810 ;  Dermiscn  v.  Atiatiriy 
15  Wis.,  884.  (b.)  The  contract,  if  properly  executed  to 
bind  the  company,  was  ultra  vires.  No  officer  of  the 
company  had  power  to  say,  before  award  made,  that  there 
should  be  no  appeal  Brady  v.  MayoTy  efc.,  2  Bosw.,  178; 
7  Abb.,  462;  20  N*.  T.,  812.  (c.)  The  contract  is  not  that 
of  the  company,  but  of  Ihright.  Rupert  v.  Madden^  1 
Chand.,  146;  Dennison  v.  Austin^  15  Wis.,  884;  Barker  v. 
Mechanics  Ins.  Cb.,  8  Wend.,  94;  BoUomley  v.  Fisher ,  1 
Hurl,  k  Colt,  211;  Story  on  Con.,  §§  141,  148.  4.  The 
contract  of  guaranty  is  by  its  own  terms  limited  to  the 
agreement  of  the  railroad  company,  and  cannot  be  extended 
to  one  made  by  Dwight  Such  a  contract  is  strictissimi  juris. 
Biffelow  V.  Benton^  14  Barb.,  128,  and  cases  there  cited.  5. 
The  only  breach  assigned  is  rum-paymeni  of  the  award. 
Testimony  in  regard  to  the  appeal  was  irrelevant  But  it 
was  not  shDwn  that  payment  was  due.  The  statute  makes 
it  the  duty  of  the  arbitrators  to  ^^  deliver  a  copy  of  the 
award  in  writing  to  each  of  the  parties,"  and  there  is  no 
proof  that  they  gave  a  copy  or  any  notice  whatever  to  the 
company.    It  is  not  shown  that  plaintiff  acted  for  them  in 
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presenting  a  copy  to  Dwight,  nor  that  Dwiglit's  a^ncy  was 
of  such  a  character  as  to  make  presentment  to  him  good. 

Truesdell  ^  Waring j  for  respondent: 

1.  There  is  no  cause  of  action  stated  against  the  raihroad 
company,  and  it  should  not  have  been  made  a  party ;  but 
the  appellant  cannot  object  to  this.  2.  The  other  defend- 
ants have  for  value  guarantied  the  performance  by  the  com- 
pany  of  the  agreement  executed  by  Dwight;  and  it  makes 
no  difference  whether  that  agreement  was  binding  on  the 
company  or  not    4  Chand.^  148 ;  4  HiU,  181. 

CoLB,  J.  According  to  our  understanding  of  the  matter^ 
it  is  quite  immaterial  whether  the  agreement  set  out  in  the 
case  was  binding  on  the  company  or  not  If  Dwight  had 
no  authority  as  agent  of  the  company  to  make  the  agree* 
ment,  he  could  certainly  bind  himself  personally.  The 
agreement  discloses  a  sufficient  consideration  for  his  under- 
taking. He  agreed  that  the  company  should  stand  by  and 
fEtithfuUy  keep  the  award  made  by  the  arbitrators,  and  that 
no  appeal  should  be  taken  by  the  company  from  that 
award.  That  is  a  sufficient  consideration  to  support  his 
undertaking. 

Again,  he  and  NtcholSy  for  value  received,  guarantied  the 
fidthfiil  performance  of  that  contract  on  the  part  of  the 
company.  Siq)pose  the  contract,  for  any  reason,  was  not 
binding  on  the  company.  This  does  not  relieve  them  from 
their  liability.  They  have  undertaken  for  a  valuable  con- 
sideration that  the  company  would  perform  it 

Again,  it  is  said  that  it  did  not  appear  that  there  was  a 
legal  organization  of  the  company.  We'thimc  they  are 
estopped  from  claiming  that  the  company  was  not  organ- 
ized. They  have  engaged  that  the  company  should  do  cer- 
tain things.  Ought  they  not  to  be  estopped,  after  this,  to  say 
that  the  company  has  no  existence  7 
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A  nnmber  of  objections  are  taken,  to  the  effect  that  no 
award  was  shown ;  that  there  was  no  appointment  of  arbi* 
trators ;  that  the  arbitrators  were  not  sworn,  etc.  These 
objections  are  all  untenable.  A  valid  award  was  shown, 
and  it  appeared  that  the  company  had  not  faithfully  per- 
formed it 

We  think  the  judgment  of  the  circuit  court  is  correcti 
and  must  be  affirmed. 

By  the  Cbtirt.— Judgment  affirmed. 


RBMLIKaBB  vs.  WbTKER. 


Liability  of  dqntiy  Mheriff, 


For  %  tresjpMt  luidtr  oolor  of  proeoM,  a  d^py^  ihorUr  is  liable  to  the  party 

iigured. 

ERROR  to  the  Circuit  Court  for  Ozaukee  County. 

The  action  below  was  by  Rendinger  against  Weyker^  for 
tbe  value  of  a  horse  which  the  latter,  as  deputy  sheriff,  lev- 
ied upon  and  sold,  under  an  execution  in  his  hands  against 
BemUnger.  The  plaintiff  claimed,  and  introduced  evidence 
tending  to  show,  that  tiie  horse  was  exempt  from  execution 
under  the  statute.  The  jury  were  instructed  that  "the 
sheriff,  and  not  the  deputy,  is  liable,  where  the  deputy  does 
a  wrong,  having  a  legal  instrument  in  his  possession,''  and 
that  for  this  reason  they  must  find  for  the  defendant.  Ver- 
dict and  judgment  accordingly ;  and  the  plaintiff  sued  out 
his  writ  of  error. 

Hugh  Cunrdng^  for  plaintiff  in  error. 

Foster  ^  Tumety  for  defendant  in  error. 

OaLX,  J.    The  ^urt  instructed  the  jury,  among  other 
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things,  that  the  sherifi^  and  not  the  deputy,  was  liable  where 
the  deputy  does  a  wrong  having  a  legal  instrument  in  his 
possession.  We  have  not  been  referred  to  any  authority  in 
support  of  this  proposition,  and  upon  principle  it  seems  to 
us  erroneous.  If  a  deputy  sheriff  seizes,  under  an  execu- 
tion, property  of  a  third  person,  or  property  exempt  by  law, 
we  see  no  reason  why  he  should  not  be  liable  for  his  acts. 
True,  the  law  makes  the  sheriff  liable  in  a  civil  action  for 
any  default,  misconduct  or  delinquency  In  his  office, 
whether  the  act  or  default  was  committed  or  suffered  by 
the  sheriff  himself  or  by  any  deputy.  But  it  is  likewise 
true,  that  the  aggrieved  party  may  bring  his  action  directly 
against  the  deputy,  if  he  chooses.  The  deputy  is  certainly 
liable  for  his  wrongful  acts.  Where  a  recovery  is  had 
against  the  sheriff  for  the  default  of  his  deputy,  the  sheriff 
ordinarily  has  his  action  over  against  the  deputy,  unless  the 
latter  has.  acted  und^  his  express  direction  and  authority. 

In  this  case,  the  wrong  complained  of  was  committed  by 
the  deputy.  He  is  l^ally  bound  to  answer  for  it  in  dam- 
ages, as  the  sheriff  himself  would  have  been  at  the  election 
of  the  party  injured.  About  this,  it  seems  to  us,  there  caD 
be  no  doubt 

i    By  the  Gowrt — The  judgment  of  the  circuit  court  ia 
reversed,  and  a  new  trial  awarded. 


Gabbutt  and  others  vs.  Thb  Babk  of  Pbaieu  du  Chisn. 

I^tmdtUeiU  Sale:  Emdenee.'^dmdUUmQl  Sale. — Revenal  ftf  /mffmmif  m  eauH 
tried  without  a  jury, 

1.  In  eaie  of  %  merohAat  ptirohaihing  goods,  the  mere  fact  of  hU  ineolreiioj 
whioh  he  oMitt  to  dM^oee,  does  not  render  the  porehMe  finmdnlent. 
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2.  Tke  evidence  in  tMs  ease  held  insnffioient  to  eetablisH  fraud  in  a  sale  of 
goods. 

8.  A.  bought  goods,  certain  of  which  were  to  be  paid  for  on  delitery,  and 
his  notes  sent  for  the  remainder.  At  a  point  in  their  transit,  he  detained 
them,  and  sold  them  to  B.  (who  knew  the  terms  of  the  purchase),  send- 
ing his  notes  as  agreed,  and  another  note  instead  of  the  cash  payment. 
Meld,  that  as  to  the  goods  which  were  to  be  paid  for  on  deliyery,  the  sale 
to  A.  was  conditional,  and  the  goods  might  be  reclaimed  bj  the  original 
owners  as  against  B. 

4.  On  reversing  a  Judgment  in  a  cause  tried  without  a  Jury  (under  the 
statute),  this  court  will  generally  not  order  a  venire  de  novo,  but  direct 
the  court  below  to  enter  the  proper  Judgment. 

APPEAL  from  the  Circuit  Court  for  Crawford  County. 

Replevin.  The  plaiutifis  obtained  possession  of  the  prop- 
erty (consisting  of  groceries),  and  sold  it  pending  the 
action.  The  goods  were  originally  sold  by  plaintiffs  to  one 
Dayton,  through  their  traveling  agent,  one  Piatt,  v^ho  tes- 
tified for  them  substantially  as  follows :  ^^  I  took  the  order 
for  the  goods  in  February,  1865,  at  Dayton's  store,  in  Ossian, 
Iowa.  The  teas  and  certain  other  goods  were  to  be  paid  for 
in  four  months ;  raw  sugars  and  certain  other  goods  in  sixty 
days ;  the  balance  were  to  be  cash ;  the  invoices  show  par- 
ticularly. Kotes  were  to  be  given  for  the  deferred  pay- 
ments. The  invoices  and  the  bill  of  lading  of  their  ship- 
ment from  New  York  to  Prairie  du  Chien  were  to  be  sent 
to  Dayton  by  maiL  After  I  had  received  the  order  for  the 
goods  from  Dayton,  I  saw  it  was  a  considerable  amount, 
and  I  thought  I  would  ask  him  how  matters  stood.  I  did 
not  wish  to  be  impertinent.  I  said  to  him,  ^  you  seem  to 
have  a  good  place  here  for  business;'  he  replied  that  he 
had;  that  he  had  not  yet  been  there  a  year;  that  he  had 
sold  at  the  rate  of  $18,000  in  four  months,  and  had  got  his 
pay  for  them.  He  carried  the  idea  that  he  was  doing  a  cash 
business;  that  was  all  he  said.  We  shipped  the  goods 
in  accordance  with  our  agreement;  sent  the  invoices  and 
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bill  of  lading  in  the  same  envelope  to  Dayton,  by  mail, 
about  ISth  March.  It  takes  a  letter  about  a  week  to  go 
from  New  York  to  Ossian.  Dayton  did  not  send  the  money 
according  to  agreement;  sent  a  note  at  forty  days  instead 
(along  with  the  two  notes  agreed  npon),  in  a  letter."  The 
notes  and  letter  were  put  in  evidence.  The  letter  was  dated 
"  Ossian,  April  8d,*'  and  was  as  follows :  "  I  enclose  three 
notes,  the  amoimt  of  your  account  I  have  taken  the  liberty 
because  the  great  decline  in  all  goods,  and  consequent  dull- 
ness of  trade,  makes  it  necessary  that  I  have  this  time  in 
which  to  pay  for  them.  I  have  not  seen  the  goods  yet;  I 
suppose  they  are  on  the  way.  I  hope  you  will  be  satisfied.'* 
This  letter  was  not  received  by  the  plaintifib  until  April 
20th ;  and  on  the  same  day  they  received  notice  by  tele- 
graph (the  printed  case  does  not  show  ftom  where  or  from 
whom),  stating  that  Dayton  had  failed  and  sold  out  fraudu- 
lently to  one  Comstock.  Piatt  further  testified :  "  I  came 
to  Prairie  du  Chien,  getting  here  April  26th;  found  the 
goods  in  defendant's  possession,  and  replevied  them  the 
same  day;  Ray,  cashier  of  defendant,  was  present  when 
they  were  replevied ;  he  had  invoices  of  the  goods  there  at 
the  time ;  and  said  that  when  he  purchased  them  he  noticed 
that  some  were  bought  for  cash,  and  spoke  to  Dayton  about 
it,  who  said  he  would  take  the  necessary  amount  ($500)  out 
of  the  $1,600,  to  pay  the  cash  bill."  On  cross-examination, 
the  witness  said :  "  Ray  told  me  there  were  other  goods 
bought  at  the  same  time,  altogether  amounting  to  about 
$3,000;  that  he  paid  $1,000  to  Dayton;  and  that  the 
balance  was  credited  to  Comstock's  account  Ossian  is  in 
Iowa,  about  forty  or  fifty  miles  from  Prairie  du  Chien.  I 
went  there,  and  to  Dayton's  store,  and  solicited  the  order 
from  him."  'William  Dutcher,  for  the  plaintiff,  testified: 
"I  was  present  when  these  goods  were  separated  from 
others,  at  the  time  they  were  replevied.    Mr.  Ray  said  he 
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purchased  the  goods  of  Dayton,  and  paid  him  $1,500  cash, 
and  gave  credit  to  Comstock  for  $1,500  on  a  debt  which 
Comstock  owed  the  bank,  and  which  he  did  not  consider 
very  good ;  the  trade  was  made  because  he  wished  to  get 
pay  on  Comstock's  debt."  Ray,  the  cashier,  testified  for  de- 
fendant :  "  In  the  spring  of  1865,  Comstock  was  indebted  to 
defendant ;  told  me  could  get  assistance  through  a  relative 
of  his,  if  I  would  take  some  goods ;  we  had  conversations 
about  the  matter  three  or  four  times.  Before  the  bargain 
was  concluded,  he  produced  sundry  invoices  of  goods, 
amounting  to  about  $3,000,  and  it  was  finally  agreed  that 
he  should  let  me  have  $3,000  worth  of  goods  at  cost,  freight 
added.  He  said  that  he,  or  the  party  of  whom  he  was  to 
have  the  goods,  needed  about  $1,500  in  cash,  and  that  de- 
fendant could  have  the  benefit  of  the  other  $1,500,  by  giv- 
ing him  (Comstock)  credit  to  that  amount  on  his  indebted- 
ness to  defendant.  I  wanted  to  apply  more  of  the  purchase 
price  of  the  goods  on  Comstock's  debt,  but  he  said  the 
friend  he  got  the  goods  of  had  to  have  at  least  that  much 
money.  Comstock  and  I  had  had  several  talks  about  this  ar- 
rangement, for  perhaps  a  week  before  it  was  consummated. 
The  arrangement  was  simply  that  the  goods  were  to  be  de- 
livered to  to  us,  and  we  to  pay  $1,500  in  money,  and  give 
credit  to  Comstock  for  $1,500  more.  The  bargain  was  con- 
cluded on  the  12th  of  April ;  Comstock  left  on  the  12th  or 
13th,  I  can't  be  positive  which,  and  left  instructions  that  I 
should  pay  this  $1,500  to  G.  S.  Dayton,  who  came  to  town 
with  him  on  the  12th ;  that  Dayton  would  see  to  the  delivery 
of  the  property.  In  pursuance  of  these  instructions,  I  paid 
the  $1,500  to  G.  S.  Dayton,  gave  Comstock  credit  for  the 
other  $1,500,  and  the  goods  were  handed  over  to  us,  April 
13th,  and  put  in  our  own  building.  Comstock  said  that 
Dayton  wAs  willing  and  able  to  help  him.  At  the  time  of 
the  sale,  Comstock  delivered  to  me  these  three  invoices  of 
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the  goods,  and  this  bill  of  lading."  The  invoices  and  bill 
of  lading  were  put  in  evidence.  The  first  invoice  con- 
tained at  the  head,  just  before  the  enumeration  of  articles, 
the  words  "  Terms  Cash;"  the  second  the  words  "Terms 
60  days;"  the  third  "  Terms  4  months."  The  bill  of  lad- 
ing  was  to  Prairie  du  Chien ;  showed  that  the  goods  were 
directed  to  Dayton  at  Ossian,  and  was  otherwise  in  the  usual 
form  of  receipts  for  goods  to  be  forwarded  by  the  "  Mer- 
chants' Despatch."  Ray  further  testified:  "I  never  saw 
these  invoices  till  April  12,  when  the  final  agreement  was 
concluded.  Comstock  delivered  the  goods  after  I  paid  the 
money.  *  *  I  don't  suppose  I  ever  told  any  person  in  my 
life  that  I  bought  these  goods  of  any  one  but  Comstock ;  it 
would  be  contrary  to  the  facts  of  the  case  if  I  did.  The 
purchase  was  in  the  most  perfect  good  faith :  I  paid  a  full 
consideration  for  them." 

Plaintiffi,  being  permitted  to  introduce  evidence  of  Day- 
ton's insolvency  at  the  time  of  his  purchase,  called  Corn- 
stock,  who  testified :  "  Dayton  was  in  trade  at  Ossian  just 
prior  to  selling  these  goods  to  the  bank ;  his  store  was  open 
at  the  time  of  the  sale ;  he  went  out  of  business  about  ten 
days  after;  he  stopped  business  because  his  stock  of  goods 
was  attached  by  Hughes,  of  Milwaukee,  and  another  credi- 
tor ;  all  I  know  about  the  attachment  is  from  hearsay.  He 
remained  in  Ossian  a  few  days  after,  and  then  went  to  see 
his  sick  father ;  "W-as  East  one  month ;  the  goods  being  at- 
tached, and  his  father's  illness,  broke  up  his  business.  He 
had  a  large  amount  of  goods  on  hand;  had  an  inventory  of 
his  circumstances  which  I  saw ;  his  debts  were  from  nine  to 
ten  thousand  dollars,  effects  from  twelve  to  fifteen  thousand. 
He  has  been  a  traveling  commercial  agent  ever  since ;  his 
debts  were  not  all  paid  nine  months  ago.  He  was  not  in- 
solvent at  the  time  of  the  purchase  of  the  goods  from 
plaintiffl ;  his  paper  had  always  been  paid." 
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The  court  held  the  defendant  entitled  to  recover  the  value 
of  all  the  goods,  with  interest.  Judgment  accordingly, 
from  which  plaintifEs  appealed. 

E,  Mariner  and  David  S.  Ordway^  for  appellants,  contended 
from  the  evidence  that  Dayton  ordered  the  goods  knowing 
himself  to  be  insolvent,  and  concealing  that  fact;  and  that 
this  was  evidence  of  a  design  not  to  pay  for  them.  To  the 
point  that  fraud  may  be  inferred  from  circumstances  of  this 
character,  they  cited  Hennequin  v.  Naylor^  24  N.  T.,  141 ; 
Nichols  V.  Miehaely  23  id.,  265,  (and  18  id.,  805) ;  Brovm  v. 
McrUgomery^  20  id.,  287.  K  a  purchaser  of  chattels  from  a 
fraudulent  buyer  has  notice  of  circumstances  which  would 
naturally  excite  the  suspicions  of  a  man  of  ordinary  caution, 
and  forbears  to  make  inquiry,  he  does  not  acquire  title  as 
against  the  vendor.  Prmgle  v.  PhiUipa^  5  Sandf.,  157, 173; 
JDanforth  v.  Dart,  4  Duer,  101;  1  Story's  Eq.  Jur.,  §§ 
899,  400;  WiUiamam  v.  Brown,  16  N.  T.,  354;  4  Sandf., 
566.  2.  The  sale  was  conditional ;  the  purchase  was  entire ; 
and  if  the  condition  was  not  performed  as  to  the  cash  goods, 
it  was  voidable  m .  ioto.  1  Cow.  Tr.  (3d  ed.),  124 ;  Palmer 
V.  Hand,  13  Johns.,  435 ;  Haggariy  v.  Palmer,  6  Johns.  Ch., 
437;  Morris  v.  Rexford,  18  N.  T.,  555;  Levin  v.  Smith,  1 
Denio,  571,  and  cases  there  cited ;  CorUes  v.  Q-ardaer,  2  Hall, 
846 ;  Smith  v.  Dennie,  6  Pick.,  265 ;  Dows  v.  Dennistoun,  28 
Barb.,  393;  Opinion  of  Senator  Allbn  in  Fwmisa  v.  Hone^ 
8  Wend.,  260  et  seq. ;  Beavers  v.  Lane,  6  Duer,  242 ;  Van 
Nesie  v.  Conover,  20  Barb.,  547.  As  to  plaintiflfe'  right,  on 
receipt  of  Dayton's  letter,  to  rescind  the  contract,  as  against 
him,  and  also  as  against  defendant  if  chargeable  with  notice, 
counsel  further  cited  1  Sprague,  473 ;  McJEachron  v.  Bandies, 
84  Barb.,  301 ;  and  to  the  point  that  defendant  had  con- 
structive notice  of  plain tiflfe'  rights,  they  cited  BRU  v,  Eplejf^ 
81  Pa.  St.,  381 ;  Decan  v.  Shipper,  35  id.,  239;  WUUamson  v. 
Brovm,  15  N.  Y.,  354;  Dunham  v.  Dey,  15  Johns.,  568-9; 
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Le  Neve  v.  Le  Neve,  1  L.  C.  in  Eq.,  110-11,  116;  Story's 
Eq.  Jur.,  §§  399,  400;  Pringle  v.  Phillips,  5  Sandf.,  171-3; 
Barnes  v.  McCUnion,  3  Penn.,  67;  Doyle  v.  Teas,  4  Scam., 
202 ;  Jones  v.  Smithy  1  Hare,  55. 

0.  B.  Thomas  (with  whom  was  8.  TJ.  Pinney,  of  counsel), 
for  respondent,  argued,  among  other  things,  that  the  deliv- 
ery to  Dayton  of  a  clear  bill  of  lading,  with  nothing  to  re- 
strict its  assignability,  or  to  prevent  him  from  using  it  as  evi- 
dence of  absolute  ownership,  justified  Ray  in  believing  that 
the  delivery  of  the  goods  was  absolute  {Buffington  v.  Curtis^ 
15  Mass.,  *528;  Walter  v.  Boss,  2  Wash.  C.  C,  283;  Hilliard 
on  Sales,  103;  Story  on  Sales,  §  847,  and  case  cited  in 
note  2;  Stanton  v.  Eager ,  16  Pick.,  473);  and  to  the  point 
that  such  absolute  delivery,  in  case  of  a  conditional  sale,  is 
a  waiver  of  the  condition,  he  cited  Ives  v.  Humphreys ,  1  E. 
D.  Smith,  196;  Smith  v.  Lynes,  1  Seld.,  44,  and  cases  there 
cited;  Lupin  v.  Marie,  6 "Wend.,  81 ;  Fumiss  v.  Hone,  8  id., 
77;  Hussey  v.  Thornton,  4  Mass.,  405;  Chapman  v.  Lathrop, 
6  Cow.,  110 ;  1  Edw.  Ch.,  140.  In  any  event,  the  right  to 
reclaim,  on  the  ground  that  the  sale  was  conditional,  could 
extend  only  to  the  bill  sold  for  cash. 

Cole,  J.  The  evidence  in  this  case  will  hardly  warrant 
us  in  saying  that  the  sale  of  the  goods  by  the  plaintiffs  to 
Dayton  should  be  avoided  on  account  of  fraud.  It  does  not 
appear  that  Dayton  made  any  fraudulent  representations  in 
regard  to  his  business,  or  resorted  to  any  artifice  to  deceive 
the  vendors  in  respect  to  his  pecuniary  responsibility.  The 
witness  Piatt,  who  was  a  traveling  agent  for  the  plaintiflfe  in 
Iowa  and  "Wisconsin,  testifies  that  he  went  to  Dayton^s  store 
at  Ossian,  and  solicited  the  order  from  him.  He  says: 
"  After  I  had  received  the  order  for  the  goods  from  Dayton, 
I  saw  it  was  a  considerable  amount,  and  I  thought  I  would 
ask  him  how  matters  stood.    I  did  not  wish  to  be  impertin- 
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ent;  I  said  to  him,  ^  You  seem  to  have  a  good  place  here 
for  bosiDess;'  he  replied  that  he  had;  that  he  had  not  yet 
been  there  a  year;  that  he  had  sold  at  the  rate  of  $18,000 
in  four  montiis,  and  had  got  his  pay  for  them ;  he  carried 
the  idea  that  he  was  doing  a  cash  business ;  that  was  aU  he 
said.'*  There  is  nothing  in  the  evidence  to  show  that  these 
statements  of  Dayton  in  respect  to  his  business  were  untrue ; 
and  it  seems  that  Piatt  was  satisfied  with  them,  and  made 
the  order.  But  it  is  claimed  that  the  proofs  show  that  Day- 
ton purchased  the  goods  with  a  fraudulent  design,  and  with 
the  intent  to  cheat  the  plaintifiGB  out  of  their  value.  Such 
an  act,  it  is  said,  is  sufficient  to  avoid  the  sale,  and  gives  the 
defrauded  party  the  right  to  reclaim  the  property  either 
from  Dayton  or  from  any  person  purchasing  from  him  with 
actual  or  constructive  notice  of  the  fraud.  The  facts  relied 
upon  chiefly  to  show  the  fraudulent  design  are :  First,  that 
Dayton  was  insolvent  when  he  made  the  purchase,  and  must 
have  known  that  this  was  his  pecuniary  condition.  But 
how  is  the  fiwjt  of  insolvency  established  ?  The  only  wit- 
ness sworn  upon  this  point  was  Gomstock,  who  testifies  that 
Dayton  was  not  insolvent  at  the  time  of  the  purchase  of  the 
goods  from  the  plaintiffs;  that  his  paper  had  always  been 
paid ;  that  he  was  owing,  when  his  stock  was  attached,  from 
nine  to  ten  thousand  dollars,  and  his  effects  inventoried 
from  twelve  to  fifteen  thousand.  This  evidence  does  not 
show  a  very  desperate  state  of  affiiirs,  but  quite  as  good 
probably  as  many  country  merchants  could  exhibit  At  all 
events,  we  would  not  be  authorized  in  assuming,  in  view  of 
this  statement  as  to  Dayton's  pecuniary  condition,  that  he 
was  insolvent  when  he  bought  the  goods  of  the  plaintifis. 
It  is  true,  it  is  insisted  that  the  statement  of  this  witness  as 
to  Dayton's  circumstances  and  responsibility  should  be  re- 
garded with  suspicion,  because  he  was  a  relative  of  Dayton, 
and  was  confederating  with  him  in  the  attempt  to  defraud. 


Digitized  by 


Google 


892         SUPREME  COURT  OP  WISOOITSDr, 

OMrbatt  And  others  ts.  The  Bank  of  Pndrie  du  Chi^L 

But  he  was  the  plaintifib'  own  witness^— a  hoetile  one  per- 
haps— and  we  are  not  at  liberty  to  discredit  entirely  his 
statements.  Besides,  it  does  not  appear  that  Piatt  made 
any  inquiries  of  Dayton  as  to  his  means  and  ability  to  pay, 
but  went  to  his  store  and  solicUed  the  order.  Upon  the  au- 
thorities cited  by  counsel  on  both  sides,  even  if  Dayton  were 
insolvent  at  this  time  and  knew  it,  the  mere  fact  that  he 
omitted  to  disclose  his  insolvency  would  not  of  itself  con- 
stitute a  fraud  for  which  the  sale  would  be  avoided.  Nkhob 
V.  Pinnery  18  N.  Y.,  296;  HaU  v.  NayUyr,  id.,  588;  Nichols  v. 
Mtchaely  28  id.,  264;  Henneqim  v.  Nayhtj  24  id.,  189.  But 
the  omission  to  disclose  his  insolvency  at  the  time  of  the  pur- 
chase must  be  accompanied  with  some  dishonest  purpose  on 
the  part  of  the  vendee,  in  order  to  destroy  the  contract  So 
that,  according  to  the  doctrine  of  the  above  eases,  even  if  it 
had  been  clearly  shown  that  Dayton  was  insolvent  when  he 
made  the  purchase — as  it  has  not  been-^this  &ct  alone,  un- 
connected with  other  suspicious  circumstimoes,  would  not 
be  sufficient  evidence  of  a  fraudulent  design  not  to  pay  for 
the  goods. 

But  it  is  said,  in  the  next  place,  that  the  circumstancea 
attending  the  sale  by  Dayton  to  Gomstock,  or  to  the  bank, 
were  such  as  to  authorize  the  inference  that  the  purchase 
was  made  of  the  plaintifib  with  the  design  to  defraud.  It 
appears  that  the  salesman,  Piatt,  took  the  order  for  these 
goods  some  time  in  February.  They  were  sent  by  the  Mer- 
chants' Despatch  to  Prairie  du  Chien,  marked  "  G.  S.Dayton, 
Ossian,  Iowa."  About  half  of  the  goods  arrived  at  Prairie 
du  Chien  on  the  26th  of  March  following;  the  remainder 
on  the  4th  of  April.  The  invoices  and  bill  of  lading  were 
sent  to  Dayton.  He  took  possession  of  the  goods  at  Prairie 
du  Chien,  and,  on  the  12th  of  April,  either  himself  sold 
them  in  the  ori^nal  packages  to  the  bank,  or  sold  them  to 
Comstock,  who  made  that  sale.    The  bank  insists  that  it 
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bought  the  goods  of  Comstook,  who  was  indebted  to  it  in  a 
considerable  amomnt,  and  who  had  proposed  selling  the 
bank  goods  to  the  amount  and  value  of  18,000,  on  condition 
that  the  bank  would  pay  him  (1,500  in  cash,  the  balance  to 
be  credited  on  his  indebtedness.  And  it  has  attempted  to 
show  by  its  cashier,  who  transacted  the  business,  that  the 
bank  acceded  to  this  proposal  on  the  12th  of  April,  and  that 
on  the  following  day  it  paid  |1,500  to  Dayton,  at  Comstock's 
request,  and  credited  Comstock's  account  with  a  like  amount, 
and  took  possession  of  the  goods.  We  do  not  deem  it  ma- 
terial to  the  inquiry  of  fraudulent  intent  on  the  part  of  Day- 
ton when  he  purchased  the  goods  of  the  plaintiff,  whether 
he  sold  them  to  the  bank  or  to  Comstock.  The  question  is, 
were  the  circumstances  attending  this  sale  such  as  to  indi- 
cate a  purpose  not  to  pay  for  the  goods  when  he  gave  the 
order ;  or  is  it  consistent  with  the  supposition  that  he  then 
intended  to  perform  his  contract?  It  seems  to  us  that  it  is 
perfectly  consistent  with  the  latter  supposition.  It  is  an  ad- 
mitted principle,  that  fraud  must  be  proven  and  cannot  be 
inferred  upon  doubtful  evidence.  Now  it  is  said  that  these 
goods  were  sold  by  Dayton,  while  in  transit  in  the  original 
packages,  to  help  a  relative  embarrassed  and  in  debt,  and 
that  these  circumstances  are  strong  badges  of  fraud.  To 
this  it  is  answered  that  Dayton  was  induced  to  make  this 
sale  in  the  time  and  manner  he  did,  solely  by  the  pressure  of 
events  which  occurred  after  he  gave  the  order.  It  appears 
that  a  few  days  after  the  sale  to  the  bank,  the  store  of  Dayton 
in  Ossian  was  taken  possession  of  by  attaching  creditors; 
and  it  is  said,  Dayton  was  probably  threatened  with  these 
attachments,  and  that  hence  it  is  natural  to  conclude  he 
made  this  sale  as  he  did  rather  than  take  the  goods  to  theif 
destination  and  mingle  them  with  his  stock  about  to  be  at- 
tached. If  this  explanation  of  Dayton's  conduct  is  not  en- 
tirely satisfiEictory,  it  may  nevertheless  be  correct    It  is 
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doubtless  the  way  a  timid  and  inconsiderate  debtor  fre- 
quently acts  when  strongly  pressed  by  an  importunate  credi- 
tor. At  all  events,  from  so  equivocal  a  transaction  we  do 
not  feel  authorized  to  say  that  Dayton  must  have  purchased 
the  goods  originally  with  a  fraudulent  purpose. 

The  other  circumstances  relied  on  to  show  fraud  in  the 
purchase,  throw  little  or  no  light  on  the  question  as  to 
when  the  frtiudulent  design  was  formed.  Upon  the  other 
points,  whether  the  sale  was  a  conditional  one  and  voida- 
ble because  the  condition  was  not  performed,  we  have  come 
to  this  conclusion  upon  the  evidence.  We  think  the  sale 
of  each  bill  of  goods  must  be  treated  as  a  transaction  sepa- 
rate and  distinct  from  the  others.  Goods  of  one  descrip- 
tion were  to  be  paid  for  on  delivery;  those  of  another 
description  were  to  be  paid  for  by  note  at  sixty  days; 
while  those  of  a  third  description  were  to  be  paid  for  by  a 
note  at  four  months.  Dayton  sent  forward  his  notes  for 
the  goods  purchased  on  credit,  according  to  the  conditions 
of  those  sales.  But  instead  of  making  immediate  payment 
for  the  cash  bill,  he  sent  on  his  note  payable  in  forty  days. 
He  certainly  had  no  right  to  vary  thus  the  terms  of  sale  for 
this  bill  of  goods.  And,  as  the  delivery  of  those  goods  was 
made  upon  condition  that  he  pay  for  them  in  cash,  and  he 
has  failed  to  do  this,  the  plaintiffs  may  reclaim  that  bill  of 
goods.  The  soundness  of  this  principle  is  not  contested  by 
the  counsel  for  the  bank,  but  it  is  said  the  agent  of  the 
bank  had  no  notice  that  the  delivery  of  this  bill  of  goods 
was  conditional.  This  is  a  mistake.  The  evidence  shows 
most  clearly  and  positively  that  the  agent,  Ray,  had  notice 
of  this  condition,  and  that  it  had  not  been  waived  at  and 
before  the  time  the  sale  was  made  to  the  bank. 

By  the  judgment  of  this  court,  as  already  announced,  it 
was  ordered  that  the  judgment  of  the  circuit  court  be 
reversed,  and  that  a  venire  de  novo  be  awarded.    A  motion 
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has  been  made  to  correct  this  judgment,  and  that  the  remU- 
tUur  contain  a  direction  to  the  circuit  court  to  give  judg* 
ment  for  the  plaintifEs  for  the  value  of  the  cash  bill  of  goods, 
and  for  the  defendant  for  the  residue.  The  cause  was  tried 
by  the  court,  and  therefore  this  court  has  to  review  ques- 
tions of  law  and  fact,  when  proper  exceptions  have  been 
taken.  And  when  the  court  does  this  under  sec.  16,  chap. 
264,  Laws  of  1860,  it  is  said,  in  the  event  the  judgment  is 
reversed,  that  the  cause  should  be  sent  down  with  direc- 
tions for  the  court  below  to  enter  such  a  judgment  as  upon 
the  evidence  this  court  thinks  should  be  rendered,  and  not 
for  a  new  trial.  This,  doubtless,  is  a  correct  view  of  the 
practice  under  this  provision  of  law.  For  it  can  hardly  be 
supposed  the  legislature  would  impose  upon  this  court  the 
labor  of  reviewing  questions  of  fact  in  common  law  cases, 
and,  where  error  has  intervened,  merely  send  the  cause  back 
for  a  new  trial.  The  legislature  must  have  intended  that  the 
practice  in  this  class  of  cases  should  be  similar  to  that  in  the 
trial  of  equity  causes.  In  equity  causes  this  court  reviews 
the  evidence,  and,  in  case  it  reverses  the  judgment,  sends 
the  cause  down  to  the  court  below  with  directions  to  enter 
the  proper  judgment.  This  is  the  usual  practice,  a  new 
trial  not  being  ordered  except  under  special  circumstances. 
And  we  are  satisfied  that  the  same  practice  should  prevail 
in  common  law  actions,  where  the  cause  is  tried  by  the 
court  or  before  a  referee,  and  comes  to  this  court  for  a 
review  upon  questions  of  fact.  There  possibly  might  be 
cases  where  a  new  trial  should  be  awarded;  but  ordinarily 
the  cause  should  be  sent  down  with  directions  for  the  court 
below  to  enter  such  a  judgment  as  this  court  may  think, 
upon  the  record,  should  be  given.  And  this,  we  think,  has 
been  our  usual  practice  under  this  statute.  Snyder  v. 
Wright,  18  Wis.,  689;  Fisher  et  al.  t?.  The  Farmers'  Loan  ^ 
Trust  Oompainyj  21  id.,  78. 
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The  remittitur,  therefore,  should  not  be  for  a  new  trial, 
but  contiun  the  direction  mentioned  in  the  motion. 
By  the  OoiarL — Ordered  accordingly. 

On  a  motion  for  a  rehearing,  plaintiffs*  counsel  argued  that  there  was  but 
one  order  for  the  goods,  and  the  contract  of  sale  was  not  separable.  Dayton 
could  not  haye  retained  the  goods  which  were  to  be  paid  for  in  cash,  while 
refusing  to  receiTe  the  remainder;  nor  could  the  plaintiffs,  if  they  had 
deliTered  only  those,  haTe  recoTered  therefor  without  having  deliTered  or 
offered  to  dellTer  the  remainder.  2  Parsons  on  Con.  (6th  ed.),  617  ;  Baker 
V.  HiggiM,  21  N.  T.,  898;  Clark  v.  Baker,  6  Met.,  462 ;  T^ton  «.  Fietner,  20 
N.  T.,  428;  Ooodvm  v.  Merrill,  18  Wis.,  669;  Bendemagle  v.  Cocke,  19 
Wend.,  216. 

The  motion  was  denied.— Bw. 


State  ex  rel.  Havbmeter  vs.  The  Board  op  Supervisors 
OP  THE  Town  op  Mineral  Point. 

WrU  0/  MatuUumu-^Sbw  to  be  eerved  on  a  board  ef  offkert. 

A  peremptory  mandamue  commanding  a  town  board  of  superrisors  to  leyy  a 
tax  must  be  serred  by  leading  the  original  writ  with  the  ehairmany  and  a 
copy  with  each  of  the  superrisors ;  said  original  to  be  returned  by  the 
board,  with  their  prooeedings  thereon. 

A  peremptory  writ  of  mandamus  having  been  granted 
in  this  case  to  compel  the  respondents  to  levy  a  tax,  the 
relator  subsequently  moved  for  an  attachment  against  them 
as  for  a  contempt  in  refusing  obedience  to  the  writ 

JfaiU  H.  Carpenter^  for  the  motion. 

PabiMT  ^  HookeTy  centra. 

DixoN)  C.  J.  The  relator  moves,  on  affidavit  and  tlie 
sheriff's  return  of  service  of  the  peremptory  writ  of  mamdor 
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musj  for  an  attachment  to  bring  up  the  supervisorB  of  the 
town  to  answer  before  this  court  as  for  a  contempt  in  having 
refused  obedience  to  the  mandate  of  the  writ.  On  examin- 
ing the  sheriff's  return,  we  find  that  there  has  been  no  ser- 
vice of  the  writ  as  required  by  law.  The  sendee  was  by 
copy  of  the  writ  delivered  to  each  of  the  supervisors,  the 
sheriff  having  returned  the  writ  itself  to  this  court  with  his 
certificate  of  service  endorsed  thereon.  The  writ,  as  it 
should  be,  is  directed  to  the  supervisors  of  the  town,  and 
requires  them  to  make  return  of  it  to  this  court  with  their 
proceedings  thereon,  so  that  it  may  be  known  that  the  writ 
has  been  executed,  and  the  manner  of  its  execution  shown. 
The  service  should  therefore  have  been  made  by  delivering 
the  writ  to  the  chairman  of  the  board  of  supervisors,  "  he 
being  the  most  visible  part  of  the  corporation  '*  or  board  of 
ofiicers  to  whom  the  same  is  directed,  and  by  delivering  a 
copy  to  each  of  the  other  supervisors.  Tapping  on  Manda- 
mus, 880,  881,  and  cases  cited.  This  is  the  mode  of  service 
clearly  contemplated  by  the  statute.  R  S.,  ch.  159,  sec.  1. 
There  having  been  as  yet  no  service  of  the  writ,  it  follows 
that  the  motion  must  be  denied. 
By  the  OmrL — ^Motion  denied. 


State  ex  reL  Hasbrouok  vs.  Thb  City  op  Milwaukbb. 

Mimdamut — Form  of  writ :  Amendment, 

1.  A  memdamue  most  state  the  precise  duty  required;  and  an  alternative 

writ  commanding  defendant  to  pay  a  Judgment,  or  issue  bonds  for  its 
payment,  or  levy  a  tax  to  pay  it,  is  quashed. 

2.  Such  a  writ  is  amendable  under  our  statute ;  and  leaye  to  amend  it 

granted  in  this  case. 
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Motion  to  quash  an  altematiye  mandamus.    The  form  of 
the  mandate  will  appear  from  the  opinion. 
JEhnmons  ^  Van  DykCj  for  the  motion. 
Palmer  ^  Hooker^  contra. 

Cole,  J.  A  motion  is  made  to  quash  the  alternative 
writ  on  various  grounds,  only  one  of  which  we  deem  it  nec- 
essary to  notice. 

It  is  objected  that  the  writ  does  not  specify  any  particu- 
lar duty  to  be  performed,  but  states  several  acts,  and  com- 
mands the  respondents  to  perform  one  or  the  other  of  them, 
without  designating  which  one  they  are  required  to  per- 
form. 

The  rule  seems  to  be  well  settled,  that  the  mandatory 
clause  of  the  writ  should  expressly  state  the  duty  required 
of  the  defendant  Tapping  on  Mandamus,  *827 ;  State  v. 
The  Supervisors  of  Beloity  20  Wis.,  80.  Here  the  command 
is,  that  the  defendant  pay  the  judgment  therein  mentioned, 
or  issue  bonds  for  its  payment,  or  proceed  and  levy  a  tax 
upon  the  taxable  property  of  the  city  for  its  payment 
These  acts  are  distinct  in  their  nature,  and  the  defendant 
may  not  know  which  to  perform. 

The  motion  to  quash,  therefore,  must  prevMl,  with  leave 
to  the  relator  to  amend  the  writ  if  he  desires  to  do  so.  For 
we  have  no  doubt  but  the  writ  is  amendable  under  our 
statute. 

JBy  the  Court — Ordered  accordingly. 
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Cogswell  vs.  Collet. 

Waiver  of  riffhi  to  appedL 

A  party  being  granted  a  new  trial  on  condiUon  of  his  paying  the  costs  of  the 
former  trial  and  of  the  motion^  the  other  party,  after  accepting  payment 
of  the  whole  costs,  cannot  appeal  from  the  order. 

APPEAL  from  the  Circuit  Court  for  Bock  County. 
Motion  to  dismiss  the  appeal. 
J.  B.  Caasoday  and  Wnu  8.  BockweUy  for  the  motion. 
J.  C.  Sloany  contra. 

Paine,  J.  This  is  an  appeal  from  an  order  granting  a 
new  trial.  The  order  was  made  conditional  upon  the  pay- 
ment by  the  defendant  to  the  plaintiff  of  all  the  taxed  costs 
of  the  former  trial,  and  ten  dollars  as  costs  of  the  motion. 
A  motion  is  made  here  to  dismiss  the  appeal,  upon  the 
ground  that  before  it  was  taken,  the  plaintiff's  attorney  had 
accepted  from  the  defendant  the  amount  of  those  costs. 
We  think  the  motion  must  be  granted.  Such  acceptance 
is  a  waiver  of  the  right  to  appeal.  To  sustain  an  appeal 
after  the  party  has  accepted  the  money,  would  be  contrary 
to  that  principle  which  prohibits  one  from  claiming  under, 
and  at  the  same  time  repudiating,  any  instrument  It 
would  be  contrary  to  the  maxim,  qui  sentU  commodtmiy  sen- 
tire  debet  et  onus.  The  payment  of  the  money  to  the  one 
was  the  condition  of  granting  the  favor  to  the  other. 
Therefore,  if  the  one  takes  the  money,  he  should  be  estop- 
ped from  objecting  to  the  favor.  If  the  plaintiff  desired  to 
appeal  from  the  order,  he  should  have  accepted  no  benefit 
under  it  He  can  do  either,  but  not  both,  as  appears  by  the 
following  cases :  Badway  v.  Ordham^  4  Abb.,  468 ;  Lewis  v. 
Irving  Fire  Ins.  Co.y  16  id.,  140,  note;  Kelly  v.  Bloorn^  17 
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id.,  231;  Lupton  v.  Jewetty  19  id.,  820;  Vail  v.  Bemsen,  7 
Paige,  206 ;  Benneii  v.  Van  Sj(ckely  18  N.  T.,  481 ;  JPuUing  v. 
Supervisors^  etc^  8  Wis,,  887 ;  Pratt  v.  Page^  18  id.,  832. 

We  have  carefully  looked  through  the  authorities  relied 
on  against  the  motion,  and  they  do  not  change  our  conclu- 
Bion.  Several  of  them  merely  hold  that  a  party  who  pays 
a  judgment  against  himself,  which  he  might  be  compelled 
to  do  by  execution,  does  not  thereby  waive  his  right  of 
appeal.  These  we  consider  wholly  inapplicable.  The  party 
in"  such  case  accepts  no  benefit  whatever,  but  merely  does 
what  the  judgment  compels.  Those  most  in  point  in  the 
appellant's  favor  are  Clowes  v.  Dickenson^  8  Cow.,  828 ;  Hig- 
bie  V.  Wesilakej  14  N.  Y.,  281 ;  and  Benkhard  v.  Babcock^  27 
How.  Pr.,  891.  The  most  that  those  cases  hold  is,  that 
where  a  party  is  entitled  to  a  certain  sum  of  money  abso- 
lutely under  a  judgment  or  decree,  he  is  not,  by  accepting 
that  money,  precluded  from  prosecuting  an  appeal  which 
does  not  involve  a  reversal  of  that  part  of  the  judgment  or 
decree  under  which  he  takes  the  money.  Thus,  in  the  first 
of  those  cases,  Spbncer,  Senator,  on  page  881,  says:  ^^I 
cannot  discover  any  such  reason  in  the  feet  that  a  party 
accepted  what  he  was  entitled  to  by  the  judgment  of  a 
court,  and  which  would  belong  to  him  in  any  event ;  for  I 
cannot  admit  the  correctaiess  of  the  argument  pf  the  coun- 
sel for  the  respondents,  that  this  decree  may  be  reversed  m 
toto.  This  court  can  decide  only  on  the  objections  taken 
by  the  appellant,  and  in  this  case  as  it  now  stands."  This 
clearly  holds  that  the  part  of  the  decree  establishing  the 
appellant's  right  to  the  money,  was  not  involved  in  the 
appeal,  and  could  not  be  reversed;  and  it  implies  that  if  it 
was  so  involved,  there  would  be  reason  for  saying  that  the 
party  could  not  have  accepted  the  money  and  then  seek  to 
reverse  the  decree  that  gave  it  to  him.  The  case  of  Higbie 
V.  Westlake  was  entirely  similar  in  that  respect    Creditors 
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of  an  estate  had  appealed  from  a  decree  of  distribution 
made  by  a  surrogate,  because  they  objected  to  certwi 
expenses  which  had  beeti  allowed  the  administrators.  It  is 
probable  that  the  appeal  involved  only  that  part  of  the 
decree.  The  court  says :  "  They  were  certainly  entitled  to 
the  amount  paid  them,  and  there  was  no  inconsistency  on 
their  part  in  receiving  that  amount,  and  then  appealing  for 
the  purpose  of  obtaining  a  reduction  of  the  allowance  for 
expeness,  which  would  give  them  a  further  dividend."  The 
court  in  Benkhard  ^.  Babcock  clearly  notices  the  distinction 
between  this  class  of  cases  and  those  where  the  different 
portions  of  the  decree  or  judgment  are  so  connected  as  to 
be  dependent  upon  each  other,  the  one  being  intended  as  a 
compensation  for  the  other.  And  this  case  falls  within  the 
latter  class.  For  even  if  we  concede  that  these  decisions 
would  be  applicable  so  far  as  relates  tp  the  costs  of  the  for- 
mer  trial,  which  the  appellant  already  had  judgment  for,  yet 
they  are  not  applicable  to  the  ten  dollars  allowed  as  costs 
of  the  motion,  and  which  was  clearly  a  part  of  the  consid- 
eration for  granting  the  favor  to  the  defendant.  The  order 
appealed  from  constituted  the  appellant's  only  right  to  that 
amount,  and  the  reasoning  of  all  these  cases  fairly  implies 
that  where  such  is  the  case,  the  party  cannot  take  the 
money  and  at  the  same  time  appeal. 

And  even  with  respect  to  the  costs  of  the  former  trial,  it 
is  not  clear  that  these  cases  are  applicable.  In  those  cases 
the  money  was  paid  on  the  judgment,  and  so  applied. 
Here  it  was  all  paid  on  the  order;  and  if  the  order  should 
be  reversed,  it  is  difficult  to  see  why  the  judgment  would 
not  be  left  in  full  force,  unsatisfied  in  whole  or  in  part. 
"Whether  a  court  might  interfere  in  that  case  to  protect  the 
party  against  a  double  payment,  it  is  immaterial  to  deter- 
mine. The  point  is,  whether  to  allow  this  appeal  would, 
in  case  of  a  reversal  of  the  order,  place  the  defendant  in  a 
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pofiition  where  lie  would  be  obliged  to  take  the  burden  of 
aeking  the  aid  of  the  court  to  avoid  a  double  payment.  K 
BO,  the  question  presented  is  different  from  that  involved  in 
any  of  the  cases  relied  on. 

On  the  whole,  we  have  no  doubt  that  the  acceptance  of 
the  money  was  inconsistent  with  the  right  to  prosecute  the 
appeal,  and  it  must  therefore  be  dismissed. 
^  By  the  CbtirL— Appeal  dismissed. 
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Sawybb  vs.   Thb  Chicaqo  and  Northwsstbbn  Railway 

CoMPAinr. 

Common  Garbur  :  DtUotry  of  biU  of  lading  to  third  party  5jf  carrier^  on 
statement  by  eK^ppei^e  teamtter  that  the  property  woe  for  eueh  party. 
OoNTmAOT— ^A«n  eeoerahle, 

1.  A  teamster  employed  bj  •  miU-owner  to  deliTor  floar  to  %  railroad 

oompanj  for  transportation,  has  no  power,  bj  rirtae  of  saoh  emploj- 
ment,  to  authorize  the  deliTory  of  the  flour  by  the  company  to  a  third 
party. 

2.  A  statement  by  such  teamster  (who  was  known  by  the  company  to  be  in 

the  owner's  employ)  that  the  flour  was  for  suoh  third  party,  did  not 
imply  that  it  was  to  be  dellTered  by  the  company  to  him  without  farther 
instructions  f^om  the  owner. 
S.  A  contract  to  deliyer  800  bbls.  of  flour  in  lots  of  100  each,  payment  to  b« 
made  for  each  lot  on  deliTcry  thereof,  is  eeverable;  and  acceptance  of 
payment  for  the  last  two  lots  on  deliTcry  was  not  a  wairer  of  any  rights 
of  the  seller  arising  out  of  the  unauthorised  deliyery  of  the  first  lot  by 
the  railroad  company  without  payment  made. 

APPEAL  from  the  County  Conrt  of  Milwaukee  County. 

Action  for  damages  for  the  conversion  by  defendant  of 
one  hundred  barrels  of  flour,  alleged  to  have  been  delivered 
to  it  for  shipment,  subject  to  plaintiff's  order,  and  to  have 
been  by  it,  wrongfully  and  without  authority,  delivered  to 
one  Tilton,  who  had  caused  it  to  be  transported  out  of  the 
state,  and  converted  it  to  his  own  use.    Demand  made  of 
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defendant  for  the  flour  or  payment  therefor^  and  refusal^  are 
alleged.    Answer,  in  denial. 

Plaintiff,  a  mill-owner  in  Milwaukee,  sold  Tilton  (by  oral 
contract)  800  barrels  of  flour  at  eight  dollars  per  barrel,  to 
be  paid  for  on  delivery  of  each  hundred  barrels ;  delivery 
to  be  made  at  defendant's  depot  in  Milwaukee.  Plaintiff 
sent  100  barrels  to  the  depot,  being  a  part  of  the  flour  he 
designed  delivering  to  Tilton,  and  defendant's  shipping 
clerk  learned  from  the  teamster  who  hauled  the  first  load, 
that  it  was  "  for  Tilton ;"  but  he  knew  that  it  came  from 
plaintiff's  mill.  During  the  same  day,  and  before  the 
whole  of  the  100  barrels  were  delivered  at  the  depot,  Tilton 
obtained  from  defendant  a  bill  of  lading  thereof;  and  it  was 
shipped  to  Chicago  by  his  direction,  and  on  his  account 
Afterwards  defendant  gave  plaintiff  a  receipt  for  the  flour, 
stating  that  it  was  received  "  for  shipment."  Plaintiff  sub- 
sequently, by  the  direction  of  Tilton,  delivered  the  other 
two  hundred  barrels:  one  hundred  to  Jones  &  Co.,  for 
which  Tilton  (on  delivery  to  him  by  plaintiff  of  the  railroad 
receipt)  paid  him  $825 ;  and  one  hundred  to  Davis  &  Co., 
for  which  they  paid  him  $825 ;  and  the  $50  in  excess  of  the 
price  at  which  the  sale  was  made  to  Tilton,  was,  by  his 
direction  and  plidntiff 's  consent,  to  be  applied  on  his  indebt- 
edness to  plaintiff;  but  whether  upon  his  account  generally 
(plaintiff  having  a  previous  claim  against  him),  or  specially 
as  a  payment  on  the  flour  in  suit,  there  wajB  conflicting 
evidence. 

'  The  questions  presented  by  the  evidence  will  sufliciently 
appear  from  the  following  instructions  ^ven  to  the  jury: 
*^1.  If  it  was  the  understanding  between  plaintiff  and 
Tilton,  that  plaintiff  should  deliver  the  flour  at  defendant's 
depot,  and  take  the  receipt  in  his  own  name,  and  deliver  it 
to  the  purchaser  only  on  payment  by  him  of  the  price,  then 
the  delivery  of  the  flour  to  defendant  did  not  pass  the  title 
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to  Tilton ;  and  if  defendant  delivered  it  to  Tilton  without 
authority  from  plaintiff,  that  was  a  conversion.  2.  If  plain- 
tiff and  Tilton  had  had  previous  dealings  in  flour,  to  be  de- 
livered at  defendant's  depot,  and  in  all  such  dealings  plaintiff 
had  delivered  the  flour  to  defendant,  taking  the  receipt 
therefor  in  his  own  name,  and  only  delivering  it  to  Tilton 
on  payment  of  the  price,  the  presumption  would  be  that 
they  intended  this  sale  to  be  conducted  and  completed  in  the 
same  manner,  unless  they  provided  differently  in  the  con- 
tract 8.  If  it  was  the  general  custom  among  business  men 
in  Milwaukee,  on  cash  sales  of  property  to  be  delivered  at  a 
railroad  station,  for  the  vendor  to  deliver  the  property  at 
such  station,  taking  the  receipt  of  the  railroad  company 
therefor  in  his  own  name,  and  transferring  such  receipt  to 
the  purchaser  on  payment  of  the  price,  then  unless  the 
parties  to  this  sale  agreed  differently,  or  there  was  an  estab- 
lished course  of  dealing  between  them  different  from  such 
general  usage,  the  presumption  would  be  that  they  intended 
this  sale  to  be  conducted  and  completed  in  accordance  with 
such  general  usage ;  and  in  that  event  the  delivery  of  the 
flour  by  plaintiff  to  defendant  did  not  pass  the  title  to  Tilton, 
and  if  defendant  delivered  it  to  him  without  plaintiff's  au- 
thority, that  was  a  conversion.  4.  If  plaintiff  had  been  in 
the  habit  of  delivering  large  quantities  of  flour  to  defendant, 
and  taking  receipts  in  his  own  name  for  each  hundred  bar- 
rels, and  if  he  delivered  the  flour  in  question  to  defendant, 
intending  to  take  the  receipt  in  his  own  name  as  soon  as  the 
delivery  of  the  hundred  barrels  was  completed,  such  deliv- 
ery did  not  divest  his  titie,  nor  authorize  defendant  to 
deliver  it  to  any  other  person  without  his  order,  although  he 
might  previously  have  made  a  verbal  agreement  to  sell  the 
flour  to  Tilton,  and  intended  after  taking  such  receipt  to 
transfer  it  to  Tilton  on  the  payment  of  the  price.  6.  The 
agreement  to  sell  this  flour  to  Tilton,  if  merely  verbal, 
Vol.  XXIL— 27. 
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wae  void  under  the  statate  of  fraudu;  and  before  the  jury 
can  find  that  plaintiff's  title  to  the  floor  in  question  was  di- 
vested, they  must  be  satisfied  that  he  delivered  it  to  the 
defendant,  with  the  intent  thereby  to  transfer  the  title  to 
Tilton.  6.  T£  the  plaintiff  had  given  defendant  general 
directions  to  ship  all  his  flour  to  certain  parties  at  the  East, 
unless  otherwise  ordered,  and  if  a  oourse  of  dealing  had 
been  established  between  them,  by  which  plaintiff  always 
took  receipts  for  each  hundred  barrels  on  completing  the 
delivery  therec^,  in  his  own  name,  and  if  the  teamster  who 
delivered  the  first  load  of  the  flour  in  question,  had  no  au- 
thority to  give  any  directions  in  regard  to  the  disposition  of 
said  flour,  and  plaintiff  had  never  employed  any  such  team- 
ster for  any  other  purpose  than  to  drive  the  teams  to  the  depot 
with  the  flour  and  bring  back  the  receipt;  then,  if  defend- 
ant knew  that  this  flour  came  from  plaintiff's  mill  and  was 
brought  by  his  teamster,  the  statement  by  the  teamster  who 
brought  the  first  load  that  it  was  for  Tilton,  and  that  a  hun- 
dred barrels  would  be  delivered  for  him,  did  not  justify 
defendant  in  delivering  said  flour  to  Tilton  without  some 
further  authority  or  directions  from  the  plaintiff;  and  if 
defendant  did  so  deliver  it,  it  is  liable  for  a  conversion* 
7.  If  the  flour  in  question  belonged  to  the  plaintiff,  and  de- 
fendant, by  his  agents,  knew  that  it  came  from  plaintiff's 
mill,  and  brought  by  his  teamster,  then  before  you  can  find 
that  defendant  was  justified  in  delivering  the  flour  to  Tilton 
on  the  statement  of  the  teamster  who  brought  the  first  load 
that  it  was  for  Tilton,  you  must  find  that  the  teamster  had 
actual  authority  to  give  directions  fi>r  the  plaintiff  in  regard 
to  the  disposition  of  the  flour,  or  that  plidntifl^  by  his  pre- 
vious conduct,  had  given  defendant  reasonable  ground  to 
believe  that  he  had  such  authority.  8.  If  the  flour  was 
plaintiff's,  and  was  wrongfully  delivered  by  defendant  to 
Tilton,  and  thereby  converted,  although  plaintiff  afterwards 
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received  |50  from  Tilton  on  aecoant  thereof,  that  would 
constitate  no  waiver  of  plaintifPs  right  of  action  against 
defendant''  The  court  further  instructed  the  jury  that  if 
they  found  for  the  plaintiff^  but  found  that  the  |50  wae  paid 
on  account  of  the  flour  here  in  question,  they  should  deduct 
it  in  estimating  the  damages* 

The  evidence  on  which  the  second,  third  and  fourth 
instructions  were  based,  relative  to  the  course  of  dealing 
between  plaintiflT  and  defendant  and  between  him  and 
Tilton,  and  the  genenA  custom  in  Milwaukee  in  such  trans- 
actions, was  introduced  by  plaintiff  against  defendant's 
objections. 

Instructions  asked  by  the  defendant  were  refused,  one  of 
which  was  as  follows :  **  If  the  contract  (of  sale)  was  for 
three  hundred  barrels,  to  be  paid  for  on  delivery  of  each 
one  hundred,  and  after  Tilton  had  obtained  possession  of 
one  hundred  barrels  without  payment,  plaintiff,  knowing 
that  fact,  delivered  and  received  pay  for  the  other  two  hun> 
dred,  he  could  not  treat  Tilton's  possesion  of  the  (me  hun- 
dred barrels  as  tortious." 

Verdict  for  plaintiff  for  the  full  value  of  the  flour,  with 
interest  A  motion  for  a  new  trial  (for  error  in  the  rulingB 
and  instructions  of  the  court,  and  because  the  verdict  was 
contrary  to  tiie  evidence)  was  denied ;  and  from  a  judgment 
on  the  verdict  defendant  appealed. 

Brown  ^  Pratty  for  appellant,  argued,  among  other  things, 
that  the  plaintiff  could  not  maintain  his  action  as  aumer  of 
the  flour,  because  the  title  had  passed  to  Tilton  at  the  time 
of  the  alleged  conversion.  Had  the  flour  been  stolen  or 
burned  without  fitult  on  either  side,  the  loss,  as  between 
plaintiff  and  Tilton,  would  have  fellen  upon  the  latter. 
Plaintiff  had  merely  a  lien  for  the  price,  and  defendant 
would  be  liable  to  him  only  in  a  special  action  for  the 
amount  of  the  lien.    The  distinction  is  important,  because 
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the  measure  of  damages  is  different  in  the  two  actions.  2 
Kent's  Comm.,  *492 ;  Story  on  Sales,  §§  819, 820, 416 ;  Mar- 
tindale  v.  Smith,  1  Ad.  &  Ellis,  K  S.,  889;  Hinde  v.  WkUehousCj 
7  East,  571 ;  Hansen  v.  Meyer j  6  East,  614;  Bloxam  v.  Sanders^ 

4  Barn.  &  Cress.,  948.  2.  The  contract  of  sale  to  Tilton  of 
800  barrels  was  entire,  and  the  subsequent  delivery  of  the 
last  200  barrels  on  that  contract,  with  a  knowledge  of  all  the 
fttcts,  was  an  acknowledgment  that  the  oth^  100  barrels  had 
been  rightly  applied  on  that  contract    Story  on  Contracts, 

5  241 ;  Baldey  v.  Parker,  2  Bam.  k  Cress.,  41 ;  ScoU  v.  Eastern 
Govnties  Bailway  do.,  12  Mees.  k  Wels.,  71;  Clark  v.  Baker, 

6  Met,  452;  Bu^g  v.  Mnett,  11  East,  211.  8.  The  weight 
of  evidence  is  that  f  50  was  paid  by  Tilton  as  a  part  of 
the  price  of  the  flour  in  suit  Plaintiff,  having  treated  the 
contract  as  a  subsisting  one,  and  received  under  it  not  only 
full  payment  for  two  hundred  barrels,  but  part  payment  for 
the  one  hundred,  cannot  now  avoid  the  contract  and  treat 
the  delivery  to  Tilton  as  tortious.  Counsel  also  argued  va- 
rious questions  as  to  the  admission  of  evidence. 

Byron  Paine,  for  respondent,  in  support  of  the  first  five 
instructions  ^ven,  cited  Schuster  v.  McKellar,  90  E.  C.  L., 
704 ;  and  in  support  of  the  sixth  and  seventh,  Beitz  v.  Mar- 
tin,  12  Ind.,  806;  PuMock  r.  Warr,  8  Hurl,  k  Nor.,  979; 
Ikms  V.  Perrin,  16  K  Y.,  825 ;  Doan  v.  Dudean,  18  DL,  96; 
Ames  V.  Drew,  11  Poster,  475;  Parsley  v.  Morrison,  7  Ind., 
856 ;  Nixon  v.  Palmer,  4  Seld.,  898 ;  Hampton  v.  Matthews, 
14  Pa.  St,  105;  Paige  v.  Stone,  10  Met,  160;  Mzgeraldv. 
Dressier,  5  C.  B.  (N.  S.),  885;  WhiU  v.  Langdcn,  80  Vt, 
699;  Powell  V.  Henry,  27  Ala.,  612;  Towlev.  LeaviU,  8  Post, 
860;  Brown  v.  Johnson,  12  S.  A  M.,  898;  Maunder  v.  Omyers, 
2  Starkie,  281.  K  the  instructions  were  correct,  the  jury 
oould  not  have  found  any  other  verdict  upon  liie  undisputed 
facts,  and  the  judgment  will  not  be  reversed  for  errors  which 
became  immaterial 
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Dixon,  C.  J.  Mr.  Watson,  the  receiving  and  shipping 
clerk  of  the  defendant,  the  railway  compiany,  knew  that 
the  flour  belonged  to  the  plaintiff.  He  knew  it  because  he 
knew  it  came  from  the  plaintiff's  mill,  and  that  the  team- 
ster who  hauled  it  was  the  same  who  had  previously  hauled 
flour  for  the  plaintiff  He  himself  testified  to  these  facts. 
He  also  testified  that  his  only  authority  for  delivering  the 
bill  of  lading  to  Mr.  Tilton  was,  that  the  teamster  ^^  said 
that  the  flour  was  for  Mr.  Tilton."  This  was  clearly  no 
authority  for  delivering  the  flour  to  Mr.  Tilton ;  and  such 
delivery  was  a  conversion  by  the  railway  company. 

In  the  first  place,  the  teamster  was  not  the  agent  of  the 
plaintiff  for  any  such  purpose.  He  was  a  mere  servant, 
having  possession  of  the  flour  for  the  purpose  of  delivering 
it  to  the  railway  company,  and  nothing  more.  He  had  no 
power  or  semblance  of  power,  by  virtue  of  his  employment, 
to  direct  the  delivery  of  the  flour  by  the  rtolway  company 
to  Mr.  Tilton  or  any  one  else.  The  agents  and  servants  of 
the  railway  company  were  bound  to  know  this,  and  to  gov- 
ern themselves  accordingly.  See  authorities  cited  by  coun- 
sel for  plaintiff  to  this  point.  Special  authority  from  the 
plaintiff  to  the  teamster  for  that  purpose  was  net  shown, 
nor  attempted  to  be. 

In  the  second  place,  the  statement  of  the  teamster  that 
the  flour  was  for  Mr.  Tilton  did  not  justify  the  inference, 
either  that  it  then  belonged  to  Mr.  Tilton  or  that  he  was 
entitled  to  the  possessicm  of  it  It  was  no  more  than  say- 
ing that  it  was  intended  for  him,  which  was  true,  but  which 
could  not  have  been  understood  as  implying  that  it  was  to 
be  delivered  by  the  railroad  company  to  him  without  fur- 
ther and  specific  instructions  to  that  effect  from  the  plaintiff, 
who  was  the  real  owner. 

Upon  these  facts  alone,  which  are  clear  and  undisputed, 
I  do  not  see  how  the  jury  could  have  found  otherwise  than 
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that  the  delivery  to  Mr.  Tilton  was  wholly  nnauthorized ; 
and  that  without  regard  to  any  evidence  of  the  suppoeed 
custom  prevailing  among  business  men  in  transactions  of 
this  nature.  If  there  was  no  custom^  and  no  evidence 
tending  to  establish  it,  the  verdict  must  have  been  the  very 
same.  I  do  not  therefore  consider  it  necessary  to  examine 
any  of  the  exceptions  or  alleged  errors  arising  out  of  that 
part  of  the  case.  They  become  immaterial,  and  cannot 
affect  the  judgment 

The  next  question,  and  that  about  which  we  have  had 
most  difficulty,  arises  out  of  the  subsequent  delivery  by  the 
plaintiff  to  Mr.  Tilton  of  the  other  two  hundred  barrels 
of  flour  mentioned  in  the  agreement  He  delivered  and 
received  pay  for  them.  Was  such  delivery  and  receipt  of 
payment  a  waiver  of  the  condition  of  payment  down  for 
the  first  hundred  barrels  according  to  the  agreement  ?  Did 
the  plaintiff  thereby  ratify  the  entire  agreement,  so  that  he 
could  not  afterwards  rescind  as  to  the  one  hundred  barrels 
of  which  Mr.  Tilton  had  thus  obtained  wrongful  possession  f 
Laying  aside  all  questions  under  the  statute  of  frauds,  and 
considering  the  agreement  in  every  respect  as  valid  as  if  it 
had  been  reduced  to  writing  and  subscribed  by  the  parties, 
I  yet  think  that  the  plaintiff  waived  none  of  his  legal  rights 
arising  out  of  the  wrongful  delivery  or  taking  of  the  first 
one  hundred  barrels.  I  think  so  because  I  think  the  agree- 
ment was  divisible.  It  was  for  the  sale  of  three  hundred 
barrels  of  flour  at  |8  per  barrel,  to  be  delivered  in  lots  of 
one  hundred  barrels  each^  each  lot  to  be  paid  for  on  deliv- 
ery. It  was  in  legal  effect  the  same  as  if  there  had  been 
jthree  contracts  for  the  sale  and  delivery  of  one  hundred 
barrels  of  flour  each.  The  delivery  of  the  flour  and  receipt 
of  the  price  under  one  contract  was  not  a  waiver  of  any 
rights  which  had  accrued  in  consequaice  of  the  ncm-per- 
formance  of  another.    "Any  contract,"  says  Mr.  Pabsoks, 
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"  may  consist  of  many  parts ;  and  these  may  be  considered 
as  parts  of  one  whole,  or  as  so  many  distinct  contracts, 
entered  into  at  one  time,  and  expressed  in  the  same  instru- 
ment, but  not  thereby  made  one  contract  *  *  *  jf 
the  part  to  be  performed  by  one  party  consists  of  several 
distinct  and  separate  items,  and  the  price  to  be  paid  by  the 
other  is  apportioned  to  each  item  to  be  performed,  or  is  left 
to  be  implied  by  law,  such  contract  will  generally  be  held 
to  be  severable."  See  2  Parsons  on  Contracts  (6th  ed.),  p. 
617,  and  cases  cited  in  note  (b),  especially  Johnson  v.  John- 
Sony  8  B.  4  P.,  162.  and  Robinson  v.  Greeny  8  Met,  169. 
See  also  Chodwin  v.  merriUy  13  Wis.,  659. 

The  only  remaining  question  necessary  to  be  considered 
is  as  to  the  eighth  instruction  given  by  the  court  to  the 
jury.  That  instruction  was  to  the  effect  that  the  subse- 
quent receipt  by  the  plaintiff  from  Mr.  Tilton  of  $50  on 
account  of  the  flour  wrongfully  delivered,  if  the  jury  should 
so  find,  would  constitute  no  release  or  waiver  of  the  plain- 
tiff's right  of  action  against  the  defendant  The  correct- 
ness of  this  instruction  is  very  questionable ;  but  whether 
it  is  correct  or  not  is  not  a  matter  which  need  now  be  con- 
sidered. It  has  become  speculative  and  immaterial  by  the 
finding  of  the  jury.  The  jury  returned  a  verdict  for  the 
plaintiff  for  the  value  or  price  of  the  flour,  with  interest 
from  the  time  of  conversion,  and  thus  must  have  found  that 
the  $50  was  received  by  the  plaintiff  not  in  part  payment 
for  this  flour,  but  upon  a  pre-existing  debt  due  from  Tilton 
to  him.  The  verdict  in  this  respect  is  sustained  by  evidence, 
and  was  found  under  a  proper  instruction  given  by  the 
court  upon  that  point  Hence  the  defendant  is  not 
aggrieved  by  the  instruction,  conceding  it  to  have  been 
erroneous,  and  the  judgment  will  not  on  that  account  be 
reversed.    Lawler  v.  EarUj  5  Allen,  22;   Powers  v.  Saioyery 
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46  Me.,  160;  Johnston  v.  Jones^  1  Black,  209,  222;  Bamsey 
and  Jenkins  v.  OhsSy  9  Gill,  56. 
By  the  Court. — Judgment  affirmed 


ScHAMZBL  vs.  The  Qbrmantown  Farmers'  Mutual  Insur- 
ance Company. 

Leave  to  JUe  antwer,  after  default :  when  revereed, — Pleading  :  Negathee  pregnant, 

1.  Where  an  answer  shows  a  good  defense,  an  order  for  leaTe  to  file  it  will 

not  be  rerersed  because  the  weight  of  eyidence  on  the  affidayits  filed  on 
the  motion  seems  to  this  court  to  be  against  the  facts  relied  on  to  excuse 
the  default. 

2.  In  an  action  on  an  insurance  policy,  a  mere  denial  in  the  words  of  the 

complaint,  that  on  a  specified  day  the  property  was  all  destroyed  by  fire, 
is  an  admission  that  it  was  destroyed  at  some  other  time,  or  partly  on 
that  and  partly  on  some  other  day. 

8.  A  denial  that  an  action  had  accrued  to  the  plaintiff,  does  not  raise  a 
material  issue. 

4.  Where  the  complaint  alleges  that  proofs  of  the  loss  were  filed  on  a  speci- 
fied day,  a  mere  denial  that  the  conditions  of  the  policy  were  complied 
with  in  that  respect  "  as  stated  in  the  complaint,'*  is  an  admission  that 
such  proofs  were  filed  on  some  other  day  within  the  time  required. 

6.  After  such  adnlission,  a  denial  of  sufficient  knowledge  or  information  to 
form  a  belief  as  to  the  alleged  loss,  is  insufficient. 

6.  Order  for  leaye  to  file  answer  reyersed  (the  answer  being  insufficient), 
without  prejudice  to  defendant's  right  to  apply  again. 

APPEAL  from  the  Circuit  Court  for  Washington  County. 

Action  on  a  policy  of  insurance.  After  judgment  against 
defendant  by  default,  it  obtained  an  order  settidg  aside  the 
judgment  and  granting  leave  to  file  an  answer ;  and  plaintiff 
appeals  from  the  order.  The  character  of  the  answer 
proposed  will  sufficiently  appear  from  the  opinion. 

FiHsby  ^  Weilj  for  appellant,  as  to  the  insufficiency  of  the 
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proposed  answer,  cited  Baker  v.  BaUej/^  16  Barb.,  64;  SaUn* 
ger  v.  Ltisk^  7  How.  Pr.,430;  Davison  v.  PoweUy  16  id.,  467. 
Thorpy  Shdky  ^  Frisbt/y  contra^  dted  Mussey  v.  Atlas  Ins. 
Co.j  4  Kern.,  79;  McEwen  v.  Ins.  Oo.y  5  Hill,  104;  Bigkr 
V.  Central  Ins.  Cb.,  22  K  T.,  402;  Carpenter  v.  Ins.  Co.y  16 
Pet,  495 

Painb,  J.  If  the  answer  which  the  defendant  ask^d  leave 
to  file,  set  forth  any  defense  or  presented  any  material  issue, 
we  should  not  reverse  the  order  allowing  it  be  filed.  For, 
whatever  might  be  our  conclusions  upon  the  weight  of  the 
testimony  presented  by  the  affidavits,  we  could  not  say  there 
was  such  an  abuse  of  discretion  as  to  justify  reversing  an 
order  of  this  character. 

But  the  answer  states  no  defense,  and  offers  no  material 
issue.  The  denials  are  all  liable  to  the  objection  that  they 
are  negatives  pregnant  The  complaint  avers  that  on  a  par- 
ticular day  the  property  was  all  destroyed  by  fire.  The 
answer  denies  this  in  the  very  words  of  the  complaint 
Such  a  denial  is  a  negative  pregnant  with  the  admission  that 
it  may  have  been  all  destroyed  on  some  other  day;  or  that 
a  part  may  have  been  destroyed  on  the  day  named.  Such 
denials  have  been  always  held  insufficient  Baker  and  others 
V.  Bailey y  16  Barb.,  54;  SaUnger  v.  Lasky  7  How.  Pr.,  430; 
Davison  v.  PoweUy  16  id.,  467.  Many  other  authorities  to 
the  same  effect  might  be  cited. 

The  denial  that  an  action  had  accrued  to  the  plaintiff,  is  a 
denial  of  a  mere  legal'  conclusion,  and  tenders  no  material 
issue.  The  denial  of  sufficient  knowledge  or  information 
to  form  a  belief  as  to  the  alleged  loss  by  fire,  is  not  sufficient 
after  the  answer  has  impliedly  admitted  that  the  proofs  of 
loss  were  furnished  aa  the  policy  required.  This  is  impli- 
edly admitted,  because  the  denial  is  only  that  the  conditions 
of  the  policy  were  complied  with  in  that  respect  **  as  stated 
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in  the  complaint"  The  complaint  alleges  that  the  proofs 
of  loss  were  filed  with  the  secretary  of  the  company  on  the 
81st  day  of  March,  1866.  The  denial  is  therefore  only  that 
they  were  filed  on  that  day,  which,  in  accordance  with  the 
rule  above  stated,  is  pregnant  with  the  admission  that  they 
were  filed  on  some  other  day,  within  the  time  required. 
Where,  then,  an  answer  must  be  taken  to  admit  that  the 
proofs  of  loss  were  furnished  as  the  policy  required,  a  de- 
nial of  sufficient  knowledge  or  information  to  form  a  belief  as 
to  loss,  ought  not  to  be  held  to  put  it  in  issue.  It  appears 
on  the  very  face  of  the  answer,  in  such  case,  that  they  had 
the  information. 

The  policy  contained  a  provision  to  the  effect  that  it 
should  cease  in  case  the  assured  should  make  any  other 
insurance  on  the  property  without  the  written  consent  of 
the  company,  endorsed  on  the  policy  "  or  otherwise  acknowl- 
edged by  them  in  writing."  The  answer  attemps  to  set 
forth  a  violation  of  this  provision  by  one  of  the  former  own- 
ers of  the  property  and  policy.  But  it  is  clearly  defective  in 
substance.  It  alleges  that  such  other  insurance  was  effected 
"  without  the  written  consent  of  the  said  Oerm/mtovm  Farmers^ 
Mutual  Insurance  Company y  the  defendant  herein,  endorsed 
upon  the  said  policy  of  insurance,  in  said  complaint  set 
forth,  or  otherwise  acknowledged  by  the  said  last  mentioned 
company,  in  writing  on  said  policy  of  insurance.**  It  is  obvi- 
ous from  the  provision  of  the  policy,  that  the  consent  would 
be  perfectly  good,  if  made  in  writing,  whether  on  the  policy 
or  any  other  separate  paper.  Yet  the  answer  only  avers  a 
failure  to  give  consent  in  writing  on  the  policy.  This  is 
also  a  negative  pregnant  with  the  admission  that  the  consent 
may  have  been  given  in  writing  on  a  separate  paper,  and 
fails  to  show  any  forfeiture. 

The  suggestion  of  counsel  that  the  words  "  on  said  policy 
of  insurance  "  could  be  rejected  as  surplusage,  is  wholly 
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inadmissible.  Those  words  limit  and  qualify  the  allegation 
in  the  most  material  manner.  To  reject  th^n  enlarges  its 
meaning,  and  makes  it  say  what  now  it  does  not  say.  The 
court  cannot  take  such  liberties  with  the  deliberate  statements 
in  pleadings. 

For  these  reasons,  the  order  appealed  from  most  be  re- 
versed. But  as  it  is  possible  that  the  defendant  may  amend 
the  answer  consistently  with  the  fiEtcts,  it  will  be  reversed 
without  prejudice  to  a  new  application,  if  the  party  should 
desire  to  make  one« 

By  the  OowrL — Ordered  accordingly. 


BlAKB  vs.   COX.BMAK. 
Coktexot:  JVowiiiorjf  noU  with  canditum  mdorttd,  without  ii^fnature, 

1.  An  instrument  raed  upon  as  s  promissory  note,  when  produced  in  eyidenoe, 

had  endorsed  thereon  s  condition  that  the  payee  er  bearer  was  «  not  to 
expect  payment''  until  certain  property  of  the  maker  was  "sold  for  a 
fair  price."  ffdd^  that  if  so  endorsed  at  the  time  of  its  deliTery  (which 
may  be  proved  by  parol),  it  was  a  mere  conditional  agreement. 

2.  It  teems  that  the  legal  elFect  of  the  indorsement  is,  that  the  maker  was  to 

sell  such  property ;  and  parol  oTidence  would  be  incompetent  to  show 
that  it  was  agreed  that  the  jMifee  was  toaett  it. 

APPEAL  from  the  Oircuit  Court  for  Green  Lake  County. 

Complaint  on  a  promissory  note ;  answer,  a  general  denial. 
On  the  trial,  the  instrument  was  put  in  evidence,  and  was 
on  its  face  a  promissory  note  in  the  usual  form,  signed  by 
defendant  and  running  to  plaintiff,  but  endorsed  thereon 
wwe  the  following  words,  without  date  or  signature :  ^^  The 
conditions  of  the  within  note  are  as  follows :  L.  S.  Blake  or 
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bearer  is  not  to  ask  or  expect  payment  of  said  note  until  his, 
Coleman's,  old  mill  is  sold  for  a  fair  price."  This  was  ad- 
mitted in  evidence  against  defendant's  objection.  Defendant 
testified  that  the  endorsement  was  made  before  the  note  was 
signed ;  that  the  note  was  given  for  a  feinning  mill  purchased 
of  plaintiff;  and  that  he  (defendant)  had  a  fieuining  mill  on 
hand  at  the  time  he  gave  it  Defendant  offered  to  show  by 
parol  that  the  agreement  was  that  plaintiff  should  dispose 
of  the  old  mill,  and  that  it  had  not  been  disposed  of,  but  was 
still  in  defendant's  possession,  and  plaintiff  had  never  de- 
manded it  nor  offered  to  dispose  of  it ;  but  this  evidence  was 
rejected,  as  tending  to  vary  the  terms  of  a  written  instru- 
ment. Judgment  for  the  plaintiff;  from  which  the  defendant 
appealed. 

A.  B.  SamUionj  for  appellant,  as  to  the  character  of  the 
instrument,  cited  Chitty  on  Bills  (10th  ed.),  140-41 ;  DilUe 
V.  Van  Wfe,  6  Wis.,  209;  Mmore  v.  Hoffman^  id.,  68;  14 
Mass.,  822;  4  id.,  245;  21  Pick.,  488;  28  N.  T.,  78.  As 
to  the  admissibility  of  the  parol  evidence,  he  cited  19  Johns., 
818;  Blossom  v.  Griffin^  8  Kern.,  675 ;  Potter  v.  Hopkins^  25 
Wend.,  417 ;  C.  &  H.'s  Notes,  1471-8 ;  BaUstm  Spa  Bank  v. 
Marine  Bank^  16  Wis.,  120. 

Wm,  Bughj  for  respondent,  contended  that  an  endorsement 
without  signature  is  not  a  written  agreement  {Cole  t?.  Clarke^ 
8  Wis.,  828 ;  1  Campb.,  442 ;  16  Barb.,  648 ;  20  E.  L.  k  Eq., 
848,  861);  and  that  the  oral  evidence  was  inadmissible. 
Cooper  V.  Tappan,  4  Wis.,  862 ;  Heath  v.  Van  CoU^  9  id.,  616; 
Radne  Co.  Bank  v.  Keepj  18  id.,  209 ;  J^erson  v.  Cushmg^  14 
id.,  527;  Oregory  v.  Hartj  7  id.,  682. 

Paine,  J.  The  court  below  erred  in  holding  that  the  in- 
strument on  which  the  action  was  brought  was  not  affected 
by  the  endorsement  on  the  back,  but  was  admissible  as  a 
mere  promissory  note.    It  may  be  shown  by  parol  that  flie 
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endorsement  was  ofn  the  note  at  the  time  it  was  signed*  And 
that  heing  so,  it  became  part  of  it,  and  tomedit  into  a  mere 
agreement.  Chittj  on  Bills  (8th  ed.),  pp.  100-61 ;  Leecls  v. 
Lancashire^  2  Campb.,  205;  HarUy  v.  Wilkinson,  4  id.,  127; 
Cook  V.  Kelseyj  19  K  Y.,  416,  As  this  condition  qualified 
the  note,  the  action  could  not  be  sustained  without  showing 
that  it  had  been  fulfilled.  We  are  inclined  to  think  the  legal 
effect  of  the  endorsement  is,  that  the  owner  of  the  old  fan- 
ning mill  was  to  sell  it;  and  that  pttrol  evidence  would  be 
incompetent  to  show  that  it  was  agreed  that  the  plaintiff 
should  sell  it  But  for  the  reason  above  stated,  the  judgment 
must  be  reversed,  and  cause  remanded  for  a  new  triaL 
By  the  QmrU — Ordered  accordingly. 


Djlbge  vs.  Thb  Hobicok  Iroit  MANUFAcruBma  Compant. 

CovBTmucTiov  01  Chaktik:  Bigikt  of  <^peal  from  award;  torporation  eitopped 
from  denying  vaUdity  of  eharter, 

1.  Under  4ofMidaat'f  ehMrtev  it  hAS  mo  boaoteiftl  rigkl  of  appeal  from  an 

award  agaUtt  it  (made  pureuant  to  the  eharter)  of  damages  for  flowimg 
land ;  but  judgment  may  be  entered  on  the  award  notwithstanding  its 
appeal. 

2.  Haying  organiied  under  the  act,  defendant  oannot  objeot  that  the  prori- 

sions  for  an  award  and  Judgment,  so  oonstmed^  are  inralid. 

APPEAL  from  the  Circuit  Court  for  Dodge  County. 

In  pursuance  of  the  provisions  of  sea  7,  chap.  183,  Pri- 
vate and  Local  Laws  of  1854  (the  charter  <^  the  defendant 
company),  arbitrators  were  appointed  to  determine  a  con- 
troversy between  the  parties  to  this  suit,  in  relation  to  the 
flowage  of  plaintiff's  lands.  Their  award  having  been  filed 
in  siud  circuit  court,  defendant  moved  to  set  it  aside,  and 
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plainti£r  moved  for  judgmeAt  thercion.  Both  motions  were 
denied;  and  both  parties  i^pealed.  The  present  case  is 
that  of  plaintiff's  appeal. 

GiUett  ^  Omklinj  fbr  appellant. 

JE.  G.  RyaUy  for  respondent 

The  following  opinion  was  ^ed  at  the  June  term^  1866 : 

CoLB,  J.  The  motion  to  set  aside  the  award  in  this  case 
was  met  by  a  connter  motion  on  the  part  of  the  plaintiff  for 
judgment  on  the  award  for  the  amount  assessed  by  the  arbi- 
trators, he  consenting  that  judgment  should  be  rendered 
against  him  for  the  costs.  Our  first  impressions  were  that 
this  motion  for  judgment  was  properly  denied,  and  that,  as 
the  company  had  appealed  from  the  award,  it  was  entitled 
to  a  new  trial  in  the  circuit  court  upon  the  question  of  dam- 
ages. A  more  careful  examination  of  the  charter,  however, 
has  led  us  to  the  conclusion  that  it  does  not  secure  to  the 
company,  even  where  it  appeals,  this  right.  In  the  section 
regulating  appeals  from  the  award,  is  found  this  clause : 
"  And  if  the  amount  so  found  for  such  plaintiff  shall  exceed 
the  amount  of  the  award,  judgment  shall  be  rendered  for 
the  plaintiff  with  costs ;  and  if  the  amount  so  found  shall 
not  exceed  the  amount  of  the  award,  judgment  shall  be 
rendered  against  such  plaintiff  for  costs,  and  the  award  shall 
remain  mfafce^BXidjudf/mmi  be  rendered  thereon^*  (Sec.  7>  Char- 
ter.) We  at  first  supposed  there  was  some  mistake  in  the 
charter  as  printed  in  the  bound  volume,  but  upon  looking 
at  the  enrolled  bill  in  the  office  of  the  secretary  of  state,  we 
find  that  the  law  is  correctly  published.  It  there  reads,  that 
"  the  award  shall  remain  in  force^  and  judgment  be  rendered 
thereon-,"  even  when  the  amount  found  due  on  a  trial  in  the 
circuit  court  shall  not  exceed  or  be  less  than  the  amount  of 
the  award.  In  other  words,  under  the  charter  as  it  now  stands, 
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judgment  must  pass  against  the  company,  for  the  amoant  of 
the  award  under  any  contingency.  This  is  certainly  a  strange 
imomaly  in  the  charter,  and  one  we  should  not  have  expected 
to  find  in  a  law  douhtless  drawn  up  by  those  interested  in  it. 
We  should  not  have  supposed  that  those  persons  interested  in 
the  charter  would  have  so  drawn  it  as  to  give  the  jcompany 
the  right  to  appeal  from  the  award,  while  at  the  same  time  all 
real  benefit  of  such  appeal  was  taken  away  by  providing  that 
^^  the  award  shall  remain  in  force,"  whatever  might  be  the 
reduction  in  the  damages  as  found  by  the  jury.  It  is  more 
than  probable  that  some  words  were  omitted  by  the  drafts- 
man of  the  law,  and  that  he  mi^t  have  intended  to  draw 
this  clause  so  as  to  read  that  the  award  shall  remain  in  force 
for  the  amount  found  due  on  the  trial  in  the  circuit  court. 
But  however  this  may  be,  it  is  quite  obvious  that  it  is  idle 
to  speculate  as  to  what  may.  have  been  the  idea  of  the  per- 
son who  drew  up  the  charter.  Nor  is  it  the  function  of  the 
court  to  interpolate  words  into  the  law  so  as  to  amend  it 
and  make  it  read  as  we  may  fsmcy  it  was  intended  to  read. 
If  there  is  a  defect  in  the  law,  it  is  the  province  of  the  leg- 
islature to  correct  it  We  must  give  eflfect  to  the  provision 
as  we  find  it  upon  the  statute  book.  We  cannot  perceive 
that  the  provision  which  declared  that  "the  award  shall 
remain  in  force  "  is  open  to  any  constitutional  objection,  for 
it  was  undoubtedly  competent  for  the  company  to  waive 
the  benefit  of  an  appeal,  and  ms^e  the  award  of  the  arbi- 
trators conclusive  so  far  as  it  was  concerned.  The  company 
has  accepted  the  charter  and  acted  under  it  And  it  is  the 
plain  duty  of  the  court  to  give  effect  to  its  provisions.  And 
as  the  award  of  the  arbitrators  was  conclusive  upon  the 
question  of  damages,  so  far  as  the  company  was  concerned, 
the  plaintiff  was  entitled  to  judgment  thereon. 

By  the  Court — ^The  order  of  the  circuit  court  denying  the 
motion  for  judgment  on  the  award  is  reversed,  and  the  cause 
remanded  for  further  proceedings  according  to  law. 
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A  motion  for  a  rehearing  was  granted  at  the  January 
term,  1867,  and  the  appeal  was  finally  disposed  of  at  the 
Fehruary  term,  1868,  when  the  following  opinion  was 
filed: 

Paine,  J.  A  re-argument  was  ordered  in  this  case,  be- 
cause the  argument  of  the  appellant's  counsel  on  the  motion 
raised  serious  doubts  in  the  minds  of  some  of  the  members 
of  the  court,  whether  the  decision  already  announced  should 
be  adhered  to.  A  most  careful  examination  of  the  subject 
has  not  jfreed  the  question  from  doubts.  It  is  one  of  those 
cases  where  the  legislative  intent  is  to  be  extracted  from 
conflicting  and  incongruous  provisions.  But  we  have  not 
been  able  to  see,  after  all,  how  any  other  result  could  be 
arrived  at,  than  that  stated  in  the  former  opinion.  The 
provisions  of  the  statute  in  regard  to  the  entry  of  judg- 
ment on  the  award  are  clear  and  positive;  and  although 
they  render  fruitless  the  appeal  given  to  the  company,  and 
make  it  a  mere  nominal  right,  yet  we  do  not  see  how.  we 
can  disregard  them,  and  supply  their  place  by  other  pro- 
visions which  would  be  necessary.  It  seems  evident  from 
a  consideration  of  the  section,  that  it  was  ori^nally  drawn 
so  as  to  give  the  right  of  appeal  only  to  the  land  owner. 
In  that  form,  its  provisions  would  be  entirely  consistent  and 
harmonious.  It  intended  to  give  him  costs  in  case  he 
increased  the  award,  and  to  give  the  company  costs  in  case 
he  failed  to  increase  it,  but  to  ^ve  him  the  amount  of  the 
award  in  any  event.  It  is  probable  that  some  one,  without 
understanding  the  entire  scope  of  the  section,  suggested  an 
amendment  giving  the  right  of  appeal  to  both  parties,  and 
that  it  was  so  adopted,  without  making  such  changes  in  the 
remainder  of  the  section  as  were  necessary  to  accomplish 
the  object  "We  must  take  it  as  it  is ;  and,  taken  as  a  whole, 
we  think  it  cannot  be  construed  as  intending  to  give  the 
company  any  beneficial  right  of  appeal. 
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Nor  do  we  think  the  company  can  be  heard  to  object  that 
the  law,  80  construed,  is  invalid.  Having  organized  under 
it,  and  acted  under  it  so  £ar  as  to  take  the  property  of  the 
plaintiff,  they  cannot  now  object  to  the  validity  of  its  pro- 
visions prescribing  his  remedy,  JPeo'pU  v.  Murray^  5  Hill, 
468 ;  Burrows  v,  Bashford^  antCy  p,  108. 

In  Dunmor^s  Appeal^  52  Pa.  St.  Rep.,  874,  it  was  held 
that  a  municipal  corporation,  being  a  creature  of  the  legis* 
lature,  had  no  constitutional  guaranty  of  the  right  of  trial 
by  jury,  and  that  it  might  be  deprived  of  it  Whether 
such  a  doctrine  would  have  been  applied  to  a  manufacturing 
company,  may  be  questionable,  and  it  may  be  conceded  that 
after  such  company  is  once  in  existence,  it  could  not  be 
compulsorily  deprived  of  such  right  without  any  act  of 
waiver  on  itd  part  But  if  the  le^slature  should  grant  to 
such  company  a  new  privilege,  like  that  of  exercising  the 
right  of  eminent  domain,  subject  to  the  condition  that  the 
award  of  arbitrators  should  be  conclusive  on  it  as  to  amount 
of  compensation,  if  the  company  should  act  upon  such 
grant,  it  would  undoubtedly  be  bound  by  the  conditions. 

We  are  compelled,  therefore,  to  hold  that  the  appellant 
was  entitled  to  judgment  on  the  award,  in  pursuance  of  the 
statute ;  and  the  opinion  already  filed  is  adhered  to,  revers- 
ing the  order  appealed  from. 

By  the  CowrU — ^The  order  of  the  circuit  court  is  reversed. 


Jones  vs.  Davis. 


Tudgmmt  againtt  party  entered  hy  his  awn  dtreetion^^'-'Pleaimy :  Meyaihn$ 
eonemutL^'Sale  on  extutwn  iteued  wUkoml  leave  of  eourt^  not  void  /or  ths 
ureguUtrUy. 

Vol.  XXn.— 28. 
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1.  After  demurrer  ta  complaint  snBtained,  a  Judgment  agalntt  plaintii? 

entered  hj  direction  ef  kit  attorney  is  Talid.  until  set  aside  on  defendant's 
motion ;  and  plaintiif' s  writ  of  error  will  not  be  dismissed  because  the 
judgment  was  not  entered  by  defendant's  direction. 

2.  An  sTerment  that  defendant  **  conveyed  "  certain  land  to  the  plaintiff  «by 

warranty  deed,"  and  ^'that  said  deed  contained  a  ooTenant  on  the  part 
of  said  defendant  that,**  eto.»  shows  sufficiently  that  it  was  defendant's 
deed  and  covenant. 
S.  Where  a  stamp  is  essential  to  the  Talidity  of  a  deed,  an  aTcrment  that  the 
deed  was  made  imports  that  it  was  stamped, 

4.  In  an  action  for  a  breach  of  corenant  against  incumbrances,  an  ayerment 

tiiat  the  land  ¥rBS  sold  under  an  execution  **dul^  issued*'  upon  a  Jud^ 
ment  outstanding  at  the  time  of  plaintiff's  purchase,  is  sufficient  with- 
out showing  an  application  to  the  court  for  leave  to  issue  the  execution ; 
although  it  appeared  that  it  could  not  regularly  issue  without  such 
application. 

5.  Such  execution,  and  the  sale  under  it,  would  be  9&idabU  cnlyi  and  not 

void,  even  if  it  were  issued  without  leave  of  the  court. 

ERROR  to  the  Circuit  Court  for  Fmd  du  Lac  County. 

The  action  below  was  by  Susanna  Jones  against  Chaimce*/ 
Davis  ;  and  the  present  suit  is  to  reverse  a  judgment  in  &Yor 
of  the  defendant  below,  on  demurrer  to  complaint  sustained. 
The  case  is  sufficiently  stated  in  the  opinion. 

Edward  S.  JBraggy  for  defendant  in  error,  contended  that 
there  was  no  allegation  in  the  complaint  that  Davis  made  a 
deed,  or  that  the  covenant  sued  on  was  his  covenant  1 
Saunders,  291,  n.  1;  1  Chitty's  PL,  237,  480  et  seq.  2. 
The  term  deed  does  not,  in  its  common  or  legal  signification, 
import  a  stamped  document,  though  it  does  import  a  seal; 
and  the  act  of  Congress  itself  (Rev.  Laws  U.  S.,  110)  speaks 
of  deeds  stamped  and  deeds  unstamped,  the  former  valid« 
and  the  latter  of  no  validity.  3  Parsons  on  Con.,  286-7. 
8.  There  is  no  authority  at  common  law  for  an  execution 
against  real  property.  Under  the  statute  the  execution  in 
this  ca«e  could  not  issue  without  an  order  of  court  An 
execution  having  no  support  by  the  common  law,  and  with- 
out authority  of  statute,  would  seem  to  be  a  nullity,  and 
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sales  under  it  void*  As  to  the  effect  of  the  word  ^^  duly  " 
in  pleading,  dee  6  Duer,  617.  The  allegation  in  the  com- 
plaint does  not  come  nnder  the  proviaion  of  sec.  23,  ch. 
126,  R.  S.,  because  it  is  not  alleged  that  the  court  made 
any  determination  in  regard  to  the  issue  of  the  execution. 

Blair  ^  Coleman^  contra : 

The  allegation  that  the  execution  was  (My  issued  was 
sufficient  under  the  statute.  IL  S.,  ch.  126,  sec.  23.*  An 
execution  issued  without  leave  of  court  more  than  two 
years  from  the  docketing  of  the  judgment,  is  not  void,  but 
merely  irregular.  Marimr  v.  Coon^  16  Wis.,  465;  Selsby  v. 
BedloTiy  19  id.,  17.  The  sale  was  good,  even  if  the  execu-^ 
Hon  was  irregularly  issued.  8  Johns.,  862;  18  id.,  98;  1 
Cow.,  711 ;  4  How.  Pr.  E.,  79. 

Paihb,  J.  This  is  a  writ  of  error  on  a  judgment  entered 
upon  an  order  sustaining  a  demurrer  to  the  plaintiff's  com- 
plaint A  motion  was  made  to  dismiss  the  writ,  upon  affida- 
vits, and  a  certificate  of  the  clerk  of  the  circuit  court  that 
the  judgment  was  entered  by  him  at  the  request  and  by  the 
direction  of  the  plaintiff *s  attorney,  and  without  any  direc- 
tion or  authority  from  the  defendant's  attorney.  It  is 
clumed  in  supportiof  the  motion,  that  the  defendant's  attor- 
ney, had  the  right  to  control  his  own  judgment ;  and  author- 
ities were  read  showing  that  in  such  case  the  plaintiff's 
attorney,  if  he  desired  to  bring, a  writ  of  error,  and  the 
defendant  neglected  to  enter  judgment,  should  have  applied 
to  the  court  to  require  the  defendant  to  enter  it,  or,  in  case 
of  his  negiect,  to  give  the  plwitiff  the  right  to  do  it  for  him. 


*  This  section  declares  that  **in  pleading  a  Judgment  or  other  determina- 
tion of  a  court  or  officer  of  special  jurisdiction,  it  shall  not  be  necessary  to 
•taie  the  facts  conferring  jurisdiction,  but  such  judgment  or  determination 
naj  be  stated  to  bata  bsea  daljr  girea  or  made." 
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But  conceding  that  this  wonld  have  been  the  only  strictly 
regular  practice^  it  does  not  show  any  ground  for  dismissing 
the  writ  of  error.  The  judgment  was  entered  by  the  clerk^ 
whose  duty  it  is  by  law  to  enter  it  It  is  regular  in  form^ 
and,  so  &r  as  the  record  shows^  it  is  regular  in  all  respects. 
The  most  that  can  be  claimed  for  the  objection  made  is,  that 
it  was  an  irregularity  which  might  justify  the  court  below 
in  setting  it  a^de  on  a  proper  application.  Whether  the 
court  below  should  set  it  aside  on  the  facts  here  shown,  it 
is  not  necessary  to  determine.  But  until  set  aside,  it  is  a 
valid  judgment,  and  the  writ  of  error  brought  upon  it 
cannot  be  dismissed. 

We  have  come  to  the  conclusion  upon  the  merits  of  the 
case,  that  the  demurrer  to  the  complaint  was  improperly 
sustained.  The  action  was  brought  for  a  breach  of  the 
covenant  against  incumbrances  in  a  deed.  The  complaint 
alleges  that  the  defendant  **  conveyed  *'  the  land  described 
to  the  plaintiff^  "  by  warranty  deed,"  and  "  that  said  deed 
contained  a  covenant  on  the  part  of  said  defendant  tiiat  said 
premises  were  free  and  clear  of  all  incumlmmces  whatever.'' 
It  is  said  that  this  does  not  show  either  that  it  was  the 
defendant's  deed  or  his  covenant  But  this  is  too  great  a 
refinement  of  criticism  on  the  language  used.  It  is  difficult 
to  see  how  a  man  can  convey  land  by  a  deed,  unless  it  is 
his  deed.  And  if  a  man's  own  deed  contains  a  covenant 
^^  on  his  part,"  it  must  be  his  covenant.  The  language  is 
not  fairly  capable  of  any  other  interpretation. — ^It  is  also 
said  that  the  complaint  is  defective  because  it  does  not 
allege  that  the  deed  was  stamped.  It  is  conceded  that  this 
was  not  necessary  under  the  English  stamp  act,  but  only 
because  that  act  did  not  make  a  stamp  essential  to  the 
validity  of  the  instrument,  preventing  it  only  from  being 
received  in  evidence  without  a  stamp.  And  it.  is  claimed 
that  our  revenue  law  is  different  in  that  respect^  and  makes 
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the  stamp  essential  to  the  validity  of  the  instrament.  Bat 
even  though  this  difference  eifists,  it  still  seems  unnecessary 
to  allege  that  the  deed  was  stamped.  Because  it  was  well 
settled,  as  counsel  admitted,  that  in  pleading  a  deed  it  was 
not  necessary  to  aver  that  it  was  signed,  or  sealed,  or 
attested ;  but  that  the  allegation  that  a  party  made  his  deed, 
imported  all  these  requisites,  without  which  there  would 
have  been  no  deed.  If,  then,  the  law  has  created  a  new 
requisite,  and  made  a  stamp  an  essential  part  of  the  instru- 
ment, the  allegation  that  the  party  made  a  deed  will  now 
include  the  stamp,  by  the  same  reasoning  that  it  before 
included  the  seal.  K  the  stamp  is  not  essential  to  the 
validity  of  the  deed,  it  is  not  necessary  to  allege  it,  because 
the  deed  is  valid  without  it  If  it  is  essential,  it  is  not  nec- 
essary to  allege  it,  because  the  allegation  that  there  was  a 
deed  imports  it. 

The  complaint  avers  that  at  the  time  of  the  conveyance 
by  the  defendant  to  the  plaintiff,  there  was  an  outstanding 
judgment  agunst  a  former  owner  of  the  property,  which 
was  a  lien  upon  it.  It  then  avers  that  on  a  day  which 
was  nearly  ten  years  after  the  docketing  of  the  judgment, 
an  execution  ^^was  duly  issued,"  and  that  the  property 
was  sold,  in  consequence  of  which  the  plaintiff  was  obliged 
to  pay  a  certain  sum  to  extinguish  the  lien.  It  is  said 
that  the  execution  could  not  have  been  issued  at  the  time 
it  was  without  an  application  to  the  court,  and  that  it  was 
not  sufficient  to  allege  generally  that  it  was  "  duly  issued," 
inasmuch  as  the  statute  expressly  allowing  that  form 
of  pleading  in  certain  cases,  does  not  extend  to  such  a 
case,  but  that  the  pleading  should  have  averred  the  facts 
showing 'that  it  was  duly  issued.  But  it  is  settled  that 
though  the  execution  was  issued  without  reviving  the  judg* 
ment,  at  a  time  when  this  was  strictly  necessary,  still  neither 
the  execution  nor  the  sale  under  it  would  be  void.    They 
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would  only  be  voidable  on  proper  application.  B(xnk  of 
Genesee  v.  Spencer^  18  N.  Y.,  150 ;  Mariner  v.  CSxm,  16  Wis., 
466.  It  was  therefore  immaterial^  upon  the  facts  stated  in 
this  complaint,  whether  the  execution  was  issued  with  or 
without  leave  of  tihe  court  The  sale  under  it,  in  either 
case,  was  valid,  and  fiimished  a  sufficient  justification  to 
the  plaintiff  for  paying  suoh  sum  as  he  was  obliged  to  for 
the  purpose  of  protecting  his  title. 

These  are  the  only  olgections  urged  to  the  complaint,  and 
none  of  them  are  valid. 

By  the  CburU — The  judgment  is  reversed,  and  the  cause 
remanded  for  furtiier  proceedings. 


BEMUKaEB  vs.  YouN0,  Towu  Treasurer,  etc. 

Action  hy  town  trmnrm  on  tmbtoHptim  io  homntjf  fimd.'^Admionon  of  ooUmco 
forplamiiff  oflot  nation  for  nonomL^^Meoorsal  o/fiufyment, 

1.  Under  eh.  296»  Laws  of  1863,  the  plaintiff  below,  aa  town  treasurer,  oonld 
maintain  an  aetion  on  a  subseription  made  bj  the  d^endant  below  to  a 
Aittd  for  pAjing  bounties  to  Tolnnteem  to  be  Ofedited  to  liia  town. 

%  It  is  not  error  to  permit  a  plaintiff;  after  motion  for  nonsuit  duly  made,  to 
supply  proof  i^eoessary  to  his  case,  and  omitted  hj  oversight. 

8.  A  Judgment  will  not  be  rejersed  for  the  admission  of  incompetent 
eridence,  where  the  fliMt  was  otherwise  proTed  and  thera  mm  mo 
eottflSeting  efideaoo. 

APPEAL  from  the  Circuit  Court  for  Ozaukee  County. 

Taunffj  as  treasurer  of  the  town  of  Port  Washington  in 
said  county,  brought  the  action  below,  under  ch.  296,  Laws 
of  1868,  to  recover  the  amount  subscribed  by  BemUnger  to 
pay  bounties  to  volunteers  who  should  be  credited  to  the 
town.    The  printed  case  does  not  contain  the  pleadings. 
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An  objection  to  the  admission  of  any  evidence  nnder  the 
complaint,  on  the  gronnd  that  it  did  not  state  a  cause  of 
action,  was  overruled.  A  part  of  Young*s  evidence  con- 
sisted of  certificates  of  various  mustmng  officers,  and  one  of 
tiie  adjutant  general  of  this  state,  certifying  that  the  persons 
named  therein  had  been  mustered  into  tibe  service  of  the 
United  States  in  certain  Wisconsin  regiments  and  batteries, 
and  that  their  residence  was  given  on  the  muster  rolls  as 
**  Port  Washington,  Ozaukee  County,  Wis/'  These  were 
objected  to,  on  the  grounds  that  th^  did  not  show  that  the 
persons  named  were  credited  to  the  town,  and  that  they 
were  not  the  best  evidence.  One  Audier  testified  that  he 
saw  some  of  said  persons  mustered  in,  and  that  they  were 
credited  to  the  quota  of  said  town,  the  whole  number  so 
credited  being  over  thirty.  The  other  evidence  need  not  be 
stated.  Yawftg  having  closed  his  evidence  vrithout  proof 
that  he  was  town  treasurer,  or  that  anything  had  ever  been 
paid  or  agreed  to  be  paid  as  bounty  to  the  persons  credited 
on  the  quota  of  said  town,  was  permitted,  after  RemUnger 
had  moved  for  a  nonsuit,  and  against  his  objection,  to  in« 
troduce  evidence  of  Ids  official  character;  and  the  nonsuit 
was  tiien  denied. 

Verdict  and  judgment  for  the  plaintiff  below;  to  reverse 
which  judgment  this  suit  was  brought. 

Hvjgh  Canning,  for  plaintiff  in  error,  among  other  things, 
contended  that  no  cause  of  action  was  stated  in  the  com- 
plaint; that  the  so  called  "muster-in  papers"  were  only 
certificates  of  some  person  purporting  to  be  an  officer,  and 
could  not  be  received  as  evidence;  and  that  no  recovery 
could  be  had  without  showing  that  some  expense  had  been 
actually  incurred  in  filling  the  quota — ^that  some  amount 
had  been  paid  or  agreed  to  be  paid  to  volunteers. 

H.  G.  Tamer  J  for  defendant  in  error.    [No  brief.] 
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Painb,  J.  One  of  the  objections  taken  in  this  case  is, 
that  the  complaint  does  not  state  a  cause  of  action ;  yet  it 
is  not  printed  in  the  case.  We  have  with  some  reluctance 
looked  into  the  record,  and  are  satisfied  that  the  objection 
is  groundless.  The  action  is  broght  in  pursuance  of  the 
authority  given  by  chapter  295,  Laws  of  1863,  which  gives 
town  treasurer  the  right  to  bring  suit  on  any  subsciption 
made  to  pay  bounties  to  volunteers  for  that  town.  The  sub- 
scription here  sued  on  was  made  after  that  act  was  in 
force ;  and  the  complaint  sufficiently  states  a  cause  of  action 
on  the  subscription. 

K,  at  the  ^ime  the  motion  for  nonsuit  was  made,  the 
plaintiff  had  failed  to  prove  that  he  was  town  treasurer,  it 
was  within  the  discretion  of  the  court  to  re-open  the  proof 
and  to  allow  him  to  supply  that  oversight,  as  was  done. 
This  was  no  error.  We  do  not  see  that  the  muster-in  papers 
which  were  offered  and  received  in  evidence  were  material, 
and  counsel  does  not  suggest  what  bearing  they  had  upon 
the  issue.  If  it  was  merely  to  show  that  there  had  been 
volunteers  credited  to  that  town,  the  fiwt  was  shown  by  the 
testimony  of  Audier,  which  there  was  nothing  to  contradict. 
If,  therefore,  it  waa  necessary  to  prove  that  fact,  it  being 
shown  by  other  competent  and  uncontradicted  evidence,  the 
judgment  would  not  be  reversed,  even  if  the  certificates 
were  inadmissible,  which  we  do  not  determine,  as  there  has 
been  no  argument  presented  on  either  side  of  the  question. 

We  discover  no  error  in  the  case,  and  the  judgment  must 
be  affirmed. 

By  the  QmrL — Judgment  affirmed. 
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Ebubgbb  vs.  EInab.  ^^ 

Tax  Deed, 

A  tax  deed,  nnder  eh.  22,  Laws  of  1859,  which  does  not  show  that  the  per* 
son  depositing  the  certiicate  of  sale  is  the  pnrchaser  or  his  assignee,  is 
inTalid« 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

Ejectment.  Plaintiff's  claim  of  title  rested  upon  two  tax 
deeds,  which  were  received  in  evidence  against  objection. 
A  motion  by  defendant  for  a  nonsuit  was  denied.  The  jury, 
by  the  direction  of  the  court,  found  for  the  plaintiff;  and 
defendant  appealed  from  the  judgment. 

The  second  deed  recites  that  Edward  Krueger  has  depos- 
ited in  the  office  of  the  treasurer  of  the  city  of  Milwaukee  a 
certificate,  etc.,  whereby  it  appears  (as  the  fact  is),  "  that 
certain  described  land,'*  being  that  here  in  dispute,  was  for 
the  non-payment  of  taxes  sold  by  the  treasurer  of  Milwau- 
kee, on,  etc.,  "  to  the  said  city  of  Milwaukee,^'  for  a  specified 
sum,  ^^  which  it  seems  was  the  amount  of  taxes  assessed,  and 
due  and  unpaid  on  said  tract  of  land,  together  with  the  costs 
and  charges  of  such  sale,  due  therewith  at  the  time  of  mak- 
ing such  sale,  the  whole  of  which  sum  of  money  has  been 
paid  by  the  aforesaid  purchasers :  And  whereas,  it  further 
appears  (as  the  fact  is),  that  the  owner  or  claimant  of  said 
land  has  not  redeemed  from  said  sale  the  lands  which  were 
sold  as  aforesaid,  and  said  land  is  now  unredeemed  from 
such  sale,  whereby  said  described  land  has  become  forfeited, 
and  said  purchaser  or  its  assignees  are  entitled  to  a  convey- 
ance thereof:    Kow,  therefore,"  etc. 

i{.  N.  Austin^  for  appellant. 

J.  V.  y.  PUUtOj  for  respondent 

CoLB,  J.    It  is  conceded  that  the  first  tax  deed  offered  in 
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evidence  was  fatally  defective.  But  it  is  insisted  that  the 
second  deed  was  valid  and  conveyed  the  title.  Various  ob- 
jections, however,  are  taken  to  that  deed,  only  one  of  which 
will  be  noticed.  It  is  objected  that  the  deed  does  not  follow 
the  form  prescribed  by  section  50,  chap.  22,  liaws.of  1859; 
and  that  it  is  defective  because  it  does  not  recite  that  the 
grantee  named  therein  was  the  one  who  purchased  ihse  land 
at  the  tax  sale,  and  to  whom  the  tax  certificate  was  issued, 
or  that  he  was  the  assignee  of  such  purchaser.  Undoubt- 
edly the  deed  should  truly  recite  the  fact  whether  the  person 
depositing  the  tax  certificate  with  the  oflicer  was  the  orig- 
inal purchaser,  or  that  he  is  assignee  of  such  purchaser. 
In  other  words,  it  must  be  substantially  in  the  form  pre- 
scribed by  the  legislature.    That  form  is :   "  Whereaa, 

(or  assignee  of  )  has  deposited,*'  etc.  ,  The  statute 

clearly  contemplates  that  the  name  of  the  purchaser  shall 
be  stated ;  or,  if  the  person  depositing  the  certificate  is  an 
assignee,  that  this  fact  shall  appear,  and  that  he  is  the  as- 
dgnee  of  the  purchaser.  This  is  a  material  recital,  and 
cannot  be  disregarded.  Lain  v.  Chok,  15  "Wis.,  446;  Ixdn 
V.  Shepardson^  18  id.,  59 ;  Woodman  v.  Clapp  ei  of,,  21  Wis., 
355.  The  recitals  in  the  deed  show  that  the  lot  was  sold 
to  the  city  of  Milwaukee  by  the  treasurer.  Hence  we  cwi- 
not  assume  that  the  plaintifi*,  who  deposited  the  certificiftte 
with  the  treasurer,  was  the  purchaser  at  the  tax  sale.  He 
is  doubtless  the  assignee  of  the  city,  but  the  deed  does  not 
so  state.  The  motion  for  a  nonsuit  should  have  been 
granted  for  the  reason  that  neither  deed  ofiTered  in  evi- 
dence conformed  to  the  form  prescribed  in  the  law  of  1859. 
By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  a  new  trial  awarded. 
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• 

1.  A  tax  deed  under  oh.  608,  Laws  of  1862,  which  does  not  reoito  the  name 

of  the  parohaser  at  the  tax  sale,  is  injalid. 

2.  Can  lands  embraced  in  diiferent  tax  certiftoates  ba  included  in  one  tax 

deedt 

ERROR  to  the  Circuit  Court  fbr  Fond  du  Lac  County. 

The  action  below  was  by  Wendell  against  North;  and  the 
latter  seeks  in  this  suit  to  reverse  a  judgment  against  him. 
The  case  is  stated  in  the  opinion. 

GiUet  ^  Pier  J  for  plaintiff  in  error. 

jB.  p.  EaUm^  for  defendant  in  error. 

Paiwb,  J.  This  was  an  action  for  a  breach  of  the  cove- 
nants in  a  warranty  deed^  the  plaintiff  claiming  to  have  been 
ousted  under  a  paramount  title.  This  titie  depended  on  the 
validity  of  a  certain  tax  deed  given  by  Brown  county  to 
one  Eastman ;  and  the  court  instructed  the  jury  that  the 
evidence  showed  that.it  was  a  good  title,  which  was  excepted 
to.  "We  have  at  the  present  term,  decided,  in  the  case  of 
Krueger  v.  Knob  [ante,  p.  429],  that  when  the  form  of  a  tax  deed 
prescribed  by  the  statute  clearly  contemplates  that  the  name 
of  the  purchaser  shall  be  stated,  and  that  if  there  has  been 
an  assignment,  it  shall  show  that  the  person  depositing  the 
certificate  is  the  assignee  of  such  purchaser,  a  deed  failing 
to  do  this  is  void.  The  tax  deed  here  in  question  is 
liable  to  the  same  objection.  The  deed  was  issued  under 
chap.  508,  Laws  of  1852;  and  the  form  there  prescribed 
plainly  contemplates  that  the  name  of  the  purchaser  shall 
be  stated.  In  the  deed  here  in  question,  the  names  of  the 
purchasers  are  not  stated,  but  it  is  recited  that  it  appeared 
<^  that  divers  persons,  of  whom  said  Eastman  is  the  assignee. 
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did  purchase,*'  etc.  This  cannot  be  considered  as  equivalent 
to  a  statement  of  the  names  of  the  purchasers;  and  the 
deed  must,  within  the  strict  rule  applicable  to  this  class  of 
conveyances,  be  held  invalid. 

Whether  it  is  permissible  or  not  to  include  in  one  deed 
the  lands  embraced  in  different  tax  certificates,  it  is  not 
necessary  to  determine. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


Stbu?  vs.  Edens. 


In  an  action  for  an  ii^Jnrj  oooasioned  bj  defendant's  kortet  while  running 
away,  the  fact  that  thej  got  loose  after  being  hitched  would  be  some 
evidence  of  negligence  en  his  pari. 

ERROR  to  the  Circuit  Court  for  Fmd  du  Lac  County. 

The  action  below  was  by  JEJdena  against  Sintpj  for  an 
injury  to  the  daughter  of  the  former  done  by  the  horses  of 
the  latter  when  running  away.  After  a  nonsuit  had  been 
denied,  and  after  Strup  had  introduced  his  evidence,  there 
was  a  verdict  and  judgment  for  JSJdens.  The  only  question 
here  was,  whether,  when  the  nonsuit  was  denied,  negli- 
gence on  the  part  of  the  plaintiff  in  error  had  been  shown. 

GUlet  ^  Pier^  for  plaintiff  in  error,  to  the  point  that  the 
law  will  not  infer  negligence  merely  jBx)m  the  iiyury,  cited 
Terry  v.  R.  R.,  22  Barb.,  586;  Cox  v.  Burhridge,  106  E.  C. 
L.,  430;  Hanmack  v.  WdtCy  108  id.,  587;  Jackson  v.  Smiths 
ion^  16  M.  &  W.,  668;  Vrooman  v.  Lawyer j  18  Johns.,  389; 
Fantan  v.  SoNand^  17  id.,  92;    Clark  v.  Foot^  8  id.,  421; 
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TourteUot  v.  Bosebrookj  11  Met,  460 ;  Shrewsbury  v.  Smithy 
12  Cuflh.,  180;  HoUy  v.  Gas  Oo.^  8  Gray,  123;  HoWrook  v. 
R.  iZ.,  12  K  T.,  286;  18  ii,  248;  Bkhards  v.  Sperry,  2 
Wis.,  216;  7  id.,  425,  527;  8  id.,  255. 
Blair  ^  Golemanj  for  defendant  in  error,   « 

Painb,  J.  This  action  was  brought  for  an  injury  to  the 
plaintiff's  daughter,  occasioned  by  the  horses  of  the  defend- 
ant while  running  away.  The  only  exception  urged  here, 
is  to  the  refusal  of  the  court  to  grant  the  motion  for  a  non- 
suit But  at  the  time  that  motion  was  made,  there  was 
evidence  tending  to  show  that  the  horses  were  not  properly 
hitched.  The  evidence  of  Smith  tended  to  show  that 
And,  in  addition  to  his  evidence,  the  fact  that  the  horses 
got  loose  and  ran  away  is  some  evidence  of  negligence.  It 
is  true,  such  a  thing  might  occur  notwithstanding  due  care 
in  hitching.  But  such  would  not  be  the  ordinary  result; 
and,  unexplained,  the  reasonable  inference  from  the  fact 
would  be,  that  there  had  been  negligence  in  fastening  the 
horses.  The  motion  for  a  nonsuit  was  therefore  properly 
overruled. 

There  is  no  exception  presenting  the  question,  whether, 
on  the  whole  evidence,  the  verdict  ought  to  have  been 
sustained. 

By  the  Court — The  judgment  is  afltened,  with  costs. 


Starb  vs.  Light. 

CoRTftAOT  to  pay  m  vhsat  at  a  certain  price :  Damagee  on  default. 

1.  A.  oontraeted  to  paj  B.  »  oerUin  Bumber  of  dollars  in  wheat  of  a  oertab 
quality,  to  bo  deUrer^  in  tpooifiod  amountt  at  fpooifiod  timet  annoaUj 
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until  th«  pAjment  wm  eompleted,  at  %  tUpoUted  price  per  bnehel ;  and 
there  wm  a  ftirther  prorieion  that  he  might  paj  more  in  any  year,  pro- 
pided  said  additional  payment  should  be  made  in  wheat  at  the  stipulated 
price,  or  in  cash,  as  B.  might  elect.  ff$ldf  that  on  defsult  in  payment 
of  the  wheat,  B.  was  entitled  to  its  actual  Talue  when  due,  and  not  merely 
its  Talue  at  the  price  stipulated. 
2.  The  court  would  adopt  the  same  measure  of  damages  STen  if  the  proTision 
last  mentioned  were  omitted. 

APPEAL  from  the  Circuit  Court  for  Fond  du  Lac  County. 

The  defendant  appeals  from  a  judgment  in  fiivor  of  the 
plaintiff  for  the  whole  amount  claimed  by  him.  The  case 
is  stated  in  the  opinion. 

E.  L.  BunalSy  for  appellant,  cited  Pothier  on  Ob.,  497; 
Chipman  on  Con.,  85-6;  280-81,  sec.  49;  52  Pa.  St.,  868;  8 
Conn.,  68;  22  Vt,  801;  5  Wend.,  898;  4  Ohio  St.,  88;  1 
Doug.  (Eng.),  15;  1  Halsted,  465;  12  111.,  189, 191;  2  Pa., 
63,  801 ;  7  Watts,  881 ;  7  Ala.,  755 ;  Edwards  on  Bills,  728- 
5;  1  Black,  842;  2  Johns.,  248;  12  Mass.,  124;  12  Vt, 
509;  1  Ohio,  150, 160. 

A.  B.  Hamiltonj  for  respondent,  cited  Meascn  v.  Philips^ 
Ad.,  846 ;  JEdgar  v.  BoieSj  11  S.  k  R.,  445 ;  Price  v.  Justrobe^ 
Harper  (S.  C),  *111;  WUsan  v.  George,  10  N.  H.,  445-9; 
Hixon  V.  Hixorij  7  Humph.,  88;  Walker  v.  Meek,  12  S.  &  M., 
495 ;  McDonald  v.  Hodge,  5  Hayw.  (Tenn.),  85 ;  LyU  v.  LyU, 
6  Har.  &  J.  (Md.),  278. 

Painb,  J.  The  question  presented  in  this  case  is  one  of 
considerable  interest,  and  has  never  been  decided  by  this 
court. 

The  decisions  of  other  courts  are  conflicting  upon  the 
subject;  And  it  becomes  our  duty  to  determine  which  seems 
to  us  to  have  the  better  reason. 

The  plaintiff  gave  a  land  contract,  by  which  he  sold  and 
agreed  to  convey  the  land  'described  on  compliance  by  the 
purchaser  with  the  conditions  to  be  performed  on  his  part 
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The  provision  in  regard  to  payment  was  as  follows :  "  And 
the  said  party  of  the  second  part,  for  himself,  his  heirs,  ex- 
ecutors, administrators,  and  assigns,  does  covenant  and  en- 
gage to  and  with  the  said  party  of  the  fibrst  part,  his  heirs, 
executors,  administrators  and  assigns,  to  pay  the  said  party 
of  the  first  part,  his  heirs  and  assigns,  the  just  and  full  sum 
of  twenty-four  hundred  dollars,  with  interest  at  ten  per  cent 
per  annum  (payable  annually),  till  paid,  in  manner  follow- 
ing, viz. :  The  whole  amount,  principal  and  interest,  to  be 
paid  in  good,  clean,  dry,  merchantable  wheat,  equal  to  the 
best  qualities  of  club  and  Rio  Grande  produced  on  similar 
land  the  past  year ;  the  price  to  be  seventy-five  cents  per 
bushel,  and  the  wheat  to  be  delivered  at  such  place  in  the 
city  of  Ripon  aforesaid,  as  the  said  party  of  the  first  part 
may  from  time  to  time  require ;  the  wheat  to  be  delivered 
at  times  and  in  amounts  as  follows,  viz. :  Four  hundred 
bushels  on  the  10th  day  of  September,  1862,  and  six  hundred 
(600)  bushels  annually  on  the  10th  day  of  September  there- 
after, until  the  whole  amount  of  principal  and  interest  is 
paid,"  etc. 

Wheat  became  worth  a  much  larger  sum  than  seventy- 
five  cents  per  bushel ;  and  the  defendant,  who  is  the  assignee 
of  the  contract,  claims  the  right  to  pay  in  money  enough  to 
make  up  the  twenty-four  hundred  dollars  with  interest.  The 
plaintiff  claims  that  he  is  entitled  to  the  wheat,  or  to  the 
value  of  the  several  amounts  provided  for,  at  the  time  when 
they  ought  to  have  been  delivered ;  and  there  are  cases  sus- 
taining both  positions.  Those  that  support  the  defendant 
adopt  the  theory  that  provisions  like  these,  in  regard  to  the 
mode  of  payment,  are  inserted  only  for  the  benefit  of  the 
debtor,  and  that  they  give  him  the  privilege  to  pay  either  in 
money  or  in  the  articles  specified,  as  he  may  elect. 

I  shall  not  attempt  an  elaborate  review  of  these  cases,  but 
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shall  simply  state  the  ohjections  which  have  led  us  to  reject 
their  reasoning,  and  to  adopt  that  of  the  opposite  decisions. 

In  the  first  place  they  take  an  undue  liberty  with  the 
language  of  contracts,  and  insert  in  them  provisions  which 
the  parties  have  not  made.  When  the  contract  expressly 
provides  that  payment  shall  be  made  in  a  specific  article  at 
a  specified  price,  they  say  it  need  not  be  so  made.  They 
say  that  such  a  provision  was  for  the  benefit  solely  of  the 
debtor,  when  the  contract  says  no  such  thing,  and  when 
that  mode  of  payment  may  have  been  the  very  reason 
that  induced  the  creditor  to  make  it.  They  say  that 
because  such  contracts  specify  a  certain  number  of  dollars 
as  the  consideration,  that  shows  that  the  creditor  was 
willing  to  sell  his  property  for  that  amount  in  money; 
when  perhaps  the  sum  was  only  fixed  in  view  of  the  other 
provision  for  payment  in  a  specific  article  at  a  specified 
price.  There  is  no  mutuality  in  the  rule  they  establish. 
Thus,  if  the  value  of  the  article  in  which  payment  is  to  be 
made  falls  below  the  specified  price,  they  all  hold  that  the 
debtor  may  still  pay  in  that  article  at  that  price.  But  if 
the  value  rises  above  that  price,  then  he  may  pay  in  money. 
The  creditor  is  to  lose  by  the  fall  of  article  he  contracts  for, 
but  not  to  gain  by  the  rise.  Such  a  rule  seems  intrinsically 
unjust.  For  these  reasons,  even  though  there  were  nothing 
in  this  contract  which  distinguished  it  from  many  and  pro- 
bably from  all  of  those  cases,  we  should  still  hold  that  such 
a  contract  was  equivalent  in  all  respects  to  a  contract  for 
the  purchase  of  the  amounts  of  wheat  to  be  delivered  at  the 
times  and  price  specified.  That  conclusion  is  sustained  by 
the  following  cases :  Meason  v.  PhilipSy  Addison's  Rep.  (Pa.), 
846;  Edgar  v.  Boies,  11  S.  &  R.,  445;  Price  v.  Justrobej 
Harper  (S.  C),  111;  WUson  v.  George,  10  K  H.,  445,  449; 
Mattox  V.  Oraig,  2  Bibb,  584;  Oole  v.  Ross,  9  B.  Mon.,  893. 

We  do  not  rely  upon  that  class  of  cases  relating  to  notes 
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or  contracts  to  pay  specified  sums  in  stock  or  depreciated 
currency,  because  in  them  the  stock  or  currency  is  properly 
described  by  the  denomination  of  dollars. 

But  there  are  some  provisions  that  distinguish  this  con- 
tract firom  any  in  the  cases  relied  on  by  the  appellant.  It 
is  distinguished  from  some  of  them  in  the  fact  that  the 
amounts  of  wheat  to  be  delivered  are  specified.  This, 
however,  is  not  very  significant.  But  there  is  a  provision 
following  that  above  quoted,  which  seems  to  us  very  import- 
ant, as  showing  beyond  any  question  that  it  was  not  the 
intention  of  these  parties  that  the  mode  of  payment  pro- 
vided should  be  at  the  option  of  the  debtor.  And  if  that 
appears,  then,  according  to  all  these  cases,  the  intention 
must  govern.  After  specifying  the  amount  of  wheat  to  be 
delivered  at  each  installment,  the  contract  proceeds :  "  with 
the  privilege  to  the  said  party  of  the  second  part,  of  paying 
more  in  each  year,  providedy  that  said  additional  payments 
shall,  at  the  option  entirely  of  said  party  of  the  first  part, 
be  made  in  wheat  at  the  above  stipulated  price,  or  in  cash, 
as  the  said  first  party  shall  elect"  This  shows  clearly  that 
the  vendor  intended  to  secure,  and  the  purchaser  to  give, 
the  right  to  the  wheat  absolutely.  They  evidently  under- 
stood that  the  positive  provisions  of  the  contract  for  that 
mode  of  payment,  specifying  the  time  and  amounts,  would 
secure  that  result.  But  when  the  vendor  gave  the  debtor 
the  privilege  of  paying  more  at  any  of  those  times,  it  was 
feared  that  such  excess,  if  he  should  elect  to  pay  more, 
might  not  be  so  plainly  provided  for.  So,  to  remove  all 
doubt,  the  option  is  expressly  reserved  to  the  vendor  of  the 
land  to  receive  the  excess  in  wheat  at  the  stipulated  price, 
or  in  money,  as  he  might  elect  In  view  of  that  provision, 
which  distinguishes  the  contract  fr^m  any  in  the  cases  cited, 
there  is  no  room  to  maintain  that  the  parties  intended  the 

Vol.  XXn.— 29. 
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mode  of  payment  provided  in  the  contract  to  be  at  the 
option  of  the  debtor. 
By  the  ChurL — The  judgment  is  affirmed^  with  costs. 


Smith  and  others  vs.  Whitnbt  and  others,  impleaded,  etc. 

Judgment  on  drfatdt  of  answer^  no  cause  of  action  being  stated  m  complaint. 

A  defendant  against  whom  Judgment  is  taken  in  default  of  an  answer,  may 
still  objeot,  on  appeal,  that  no  oause  of  action  was  stated  in  the  com- 
plaint. 

APPEAL  from  the  Circuit  Court  for  Jefferson  County. 
Gary  ^  Pratt  (with  Jno.  W.  and  A.  L.  Cary^  of  counsel), 
for  appellant. 
Levi  Hubbelly  for  respondent. 

Dixon,  C.  J.  This  appeal  involves  the  same  question 
presented  and  decided  on  the  i^peal  of  Weage  and  Palmer^ 
two  other  defendants,  from  this  same  judgment,  with  this 
difference  only,  that  there  the  defendants  Weage  and  Palmer 
appeared  and  answered,  and  took  the  objection  in  the  court 
below  that  the  complaint  stated  no  cause  of  action  against 
them.  See  Smith  et  <d.  v.  Weage  etaLj  21  Wis.,  440.  Here 
defendants,  who  were  brought  in  under  the  same  order,  did 
not  appear,  but  allowed  judgment  to  go  against  them  by 
default.  The  question  is,  whether  they  can  now  take  ad- 
vantage of  the  feet  that  they  are  not  named  as  parties  defend- 
ant in  the  complaint,  and  that  no  cause  of  action  is  stated 
against  them.  The  majority  of  the  court  is  of  the  opinion 
that  they  can.  Justice  Paine  thinks  the  objection  open  to 
the  defendant  on  appeal  in  all  cases  where  he  has  not 
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appeared  and  waived  it  by  not  taking  the  proper  exception , 
in  the  court  below.    He  therefore  thinks  that  the  case  of 
Thurber  v.  Jcnes^  14  Wis,,  16,  was  correctly  decided.    In 
this  opinion  Justice  Cole  concurs.    On  further  reflection, 
I  am  not  quite  satisfied  that  I  was  right  in  the  views  which  I 

expressed  of  that  case  in  my  diss^iting  opinion  in  K v, 

H ,  20  Wis.,  245.    What  I  there  said  was  not  necessary 

to  the  decision  of  the  case  as  I  thought  it  ought  to  be 
decided;  and  it  is  no  doubt  better  that  questions  of  prac- 
tice of  this  nature,  once  settled,  should  remain  undisturbed, 
than  that  they  should  be  overturned,  even  though  there 
may  have  been  some  error  in  their  settlement. 
By  the  Cb2<r&— Judgment  reversed. 


Smith  and  others  v.  Russ,  impleaded,  etc. 

JSvidenee.^'BiU  of  Exeeptioni'-^ReverMl  of  Judgment. 

1.  In  an  aotion  f»r  the  ilowageof  land,  tetiimonj  as  to  tJi«  amount  of  grass 

per  aere  out  on  tke  land  of  a  witness,  its  relation  to  that  of  plaintiif  not 
being  shown,  held  irreleTant. 

2.  Where  OTidenoe  improperlj  admitted  is  of  little  weight  compared  with 

the  rest  of  the  proof,  which  clearly  justifies  the  Terdict,  a  new  trial  wiU 
not  be  granted. 
S.  But  where,  after  a  new  trial  is  denied,  the  ol^ectionable  evidence  is  pre- 
serred  bj  bill  of  exceptions,  which  omits  the  OTidence  (if  any)  showing 
that  the  rerdict  must  hare  been  as  it  was,  if  the  former  had  been 
rejected,  the  judgment  must  be  roTorsed. 

APPEAL  from  the  Circuit  Court  for  Jefferson  County. 

Action  for  the  flowage  of  land  by  a  mill-dam.  Verdict 
for  plaintiff;  new  trial  denied ;  and  defendant  appeals  from 
a  judgment  on  the  verdict. 


22  439 

59  LRA  888n 
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Gary  ^  Pratty  for  appellant. 
Levi  SubbeUj  for  respondent. 

Dixon,  C.  J.  The  other  exceptions  might  perhaps  be 
overraledy  but  there  is  one  on  which  I  think  the  judgment 
must  be  reversed,  and  a  new  trial  had.  It  is  with  the  great* 
est  reluctance  that  I  have  come  to  this  conclusion.  Know- 
ing the  history  of  this  litigation,  the  length  of  time  it  has 
been  pending,  the  number  of  trials  had,  and  the  great 
expense  attending  each  trial ;  and  knowing  also  the  diffi- 
culty which  the  ablest  and  most  vigilant  counsel  frequently 
experience,  in  sharply  contested  cases,  in  preventing  irrele- 
vant or  improper  testimony  from  creeping  in,  I  have  felt 
that  after  tiie  last  full  and  elaborate  trial,  the  judgment 
should,  if  possible,  be  affirmed,  and  the  controversy  termin- 
ated. I  regret  that  it  cannot  be  so,  consistently  with  what  I 
conceive  to  be  correct  principles  of  law  applicable  to  the 
case.  The  exception  to  which  I  refer,  is  that  to  the  admis- 
sion of  testimony  by  the  witness  Stratton,  who,  against  the 
objection  of  the  defendants,  was  permitted  to  testify  to  tiie 
quantity  of  grass  per  acre  cut  upon  his  (witness')  land,  ^^on 
Fox  river,  near  Putnam's  land,'*  in  the  years  1860, 1851, 
1852  and  1858.  He  was  in  like  manner  permitted  to  give 
evidence  of  what  one  "Wllkins,  to  whom  he  (the  witness) 
had  let  a  portion  of  the  same  land,  had  said  about  the 
quantity  of  grass  cut  by  "Wllkins  on  the  land.  This  testi- 
mony waff  in  part  hearsay,  and  wholly  irrelevant  There  is 
nothing  in  the  record  to  show  the  nature  and  situation  of 
Stratton's  land,  whether  it  was  near  to  or  remote  &om  the 
lands  of  the  plaintifi,  or  more  or  less  valuable  as  grass  land, 
or  whether  it  was  so  situated  upon  the  river  as  that  it  was 
likely  to  be  injured  in  the  same  manner  or  to  the  like  extent 
as  the  lands  of  the  plainti£&  by  the  back-water  from  the  de- 
fendant's dam.    Without  these  or  some  such  &ct8  being 
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shown,  it  is  obvious  that  the  testimony  was  totally  irrele- 
vant, and  that  it  tended,  or  may  have  tended,  seriously  to 
mislead  the  jury  on  the  main  question  of  damages  involved 
in  the  case. 

Now  the  rule,  and,  as  I  think,  the  correct  rule,  in  regard 
to  the  granting  or  revising  of  a  new  trial  for  the  admission 
of  irrelevant  or  improper  evidence,  is  this:  Where  the 
exceptionable  evidence  is  of  little  weight  compared  with 
the  rest  of  the  proof,  and  the  latter  clearly  justifies  the 
finding  of  the  jury,  a  new  trial  will  not  be  granted ;  but  it 
must  in  all  cases  appear  very  satisfisictorily  that  the  verdict 
must  and  ought  to  have  been  the  same  whether  the  ques- 
tionable evidence  was  admitted  or  not.  EUis  v.  Shartj  21 
Pick.,  142;  Thompson  v.  Lathropy  id.,  886.  In  this  case  the 
other  evidence  is  not  preserved,  so  that  we  cannot  say  what 
the  verdict  must  or  ought  to  have  been  without  the  testi- 
mony which  was  improperly  admitted. 

I  think,  therefore,  that  the  judgment  must  be  reversed, 
and  a  venire  de  novo  awarded. 

By  the  Court. — Ordered  accordingly. 


Statb  vs.  Gummsr. 

OHmimdl  Law  tmd  PUadmg. — CompUmt  for  ulUng  liquor  wiiAofU  license, 

1.  In  the  case  of  misdemeanors  punishable  onlj  bj  fine  or  imprisonment, 

sereral  distinct  offenses  maj  be  Joined  in  the  same  indictment. 

2.  In  an  indictment  for  selling  liquor  without  license,  the  person  to  whom 

it  was  sold  need  not  be  named. 
8.  It  is  no  defense  to  such  an  indictment,  that  the  liquor  was  sold  for  medic- 
inal purposes. 

APPEAL  from  the  Circuit  Court  for  Winneboffo  County. 


79    174 
22    441 
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The  complaint  against  the  defendant  in  a  justice's  court, 
for  selling  liquors  without  a  license,  contained  four  counts, 
charging  sales  on  different  days  to  different  persons  named; 
while  a  fifth  count  charged  a  sale  to  persons  unknown  to 
the  complainant,  on  divers  days  and  times  between  August 
1,  1866,  and  the  making  of  the  complaint  Defendant, 
being  convicted  before  the  justice,  appealed  to  the  circuit 
court ;  and  there  he  moved  to  quash  the  complaint  for  the 
reason  that  several  distinct  offenses  were  charged  therein ; 
and  subsequently  moved  that  the  prosecution  be  required 
to  elect  upon  which  count  they  would  rely  at  the  trial; 
both  which  motions  were  denied.  Defendant  objected  to 
the  introduction  of  any  evidence  under  the  last  count,  and 
also  objected  to  evidence  of  a  sale  to  one  Gbrdon,  a  wit- 
ness, because  he  was  not  named  as  a  person  to  whom 
liquors  had  been  sold;  but  both  objections  were  overruled. 
An  instruction  asked  by  defendant,  and  refused,  is  suffi- 
ciently stated  in  the  opinion.  The  defendant,  being  con- 
victed at  the  circuit,  appealed. 

Felker  ^  Weisbrody  for  appellant,  as  to  the  question  of 
pleading,  cited  R.  S.,  ch.  85,  sec.  7,  and  ch.  121,  sec.  3;  and 
as  to  the  instruction  reftised,  1  Bish.  Crim.  Law,  §  227; 
Donnell  v.  The  State,  2  Carter,  658;  SiaU  v.  WUUams,  19 
Mo.,  889. 

The  Attorn^  General^  contra. 

Cole,  J.  There  was  no  error  in  the  ruling  of  the  court 
refusing  to  quash  the  complaint  for  the  reason  that  several 
distinct  offenses  were  charged  therein.  In  the  case  of  mis- 
demeanors which  are  only  pumshable  by  fine  or  imprison- 
ment, the  prosecution  is  permitted  to  join  and  try  several 
distinct  offenses  in  the  same  indictment  Kane  v.  Peopfe,  8 
Wend.,  208 ;  State  v.  -Bei%, — "Wis.  — ;  Byrne  v.  SiaU,  12  id., 
619. 
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Kor  can  the  defendant  prevail  on  the  objection  that  the 
court  below  should  have  compelled  the  prosecution  to  elect 
upon  which  count  they  would  rely,  on  the  trial.  This  is  a 
matter  resting  very  much  in  the  discretion  of  the  court, 
even  in  the  case  of  felonies.  State  v.  Fee^  19  Wis.,  562. 
The  court  will  only  listen  to  the  request  to  compel  the 
prosecution  to  elect  in  felonies  when  tiiey  can  see  that  the 
charges  are  actually  distinct  and  may  confound  the  prisoner, 
or  distract  the  attention  of  the  jury,  but  will  not  listen  to 
it  in  a  case  of  misdemeanor.  1  Ohitty's  Crim.  Law,  249. 
,  Evidence  of  the  sale  of  liquor  to  the  witness  Gordon 
could  be  given  under  the  last  count  of  the  complaint, 
although  he  was  not  named  therein  as  one  of  the  persons 
to  whom  it  was  sold.  That  count  charged  that  the  defend- 
ant, on  etc.,  at  etc.,  unlawfully  and  willfully  sold  "  to  divers 
persons  and  citizens  of  this  state  to  the  complainant 
unknown,  strong  and  spirituous  and  intoxicating  liquors,'' 
etc.  It  was  unnecessary  to  specify  the  name  of  the  per- 
sons  to  whom  the  liquor  was  sold.    State  v.  Beilby^  supra. 

There  was  no  error  in  the  court  refusing  to  charge  the 
jury  that  if  they  should  find  that  the  prisoner  let  Gordon 
have  the  liquor  for  a  humane  and  charitable  purpose,  as 
medicine  for  his  wife,  with  no  intent  to  violate  the  law, 
then  they  should  acquit  A  person  is  not  permitted  to  sell 
liquor  without  a  license  even  for  medicine,  under  our  stat- 
ute. State  V.  Downer^  21  Wis.,  274.  The  legislature  has  not 
seen  fit  to  except  that  case  from  the  statute,  and  the  court 
connot  We  have  examined  tJie  cases  of  Donndt  v.  StatCj  2 
Carter  (Ind.),  658,  and  StaU  v.  Williams^  19  Missouri,  891,  to 
which  we  were  referred  upon  this  point  by  the  counsel  for 
the  defendant;  but  they  do  not  change  our  views  as  to 
the  proper  construction  of  our  statute. 

By  the  Court. — ^The  conviction  in  this  case  is  affirmed. 
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C&O0HAN  y.  Thb  State. 

Seduetum  and  rapt  dittmguUked, 

In  a  criminal  action  for  sedaotion  (R.  8.,  ch.  170,  sec.  6),  it  was  error  to 
instmct  the  Jurj  that  **  if  the  woman  ultimately  consented  to  the  illicit 
intercourse,  the  crime  was  seduction  [and  not  rape],  although  she  con- 
sented partly  through  fear  [of  personal  injury]  and  partly  because  the 
defendant  hurt  her." 

ERROR  to  the  Circuit  Court  of  Marathon  County. 

S.  U.  Pinney  and  E.  R.  ChasCj  for  plaintiff  in  error,  cited 
Wright  v.  The  StaUj  4  Humph.,  194 ;  StaU  v.  JBierce,  27  Conn., 
820. 

The  Attorney  General  and  W.  C.  SilverthorUj  for  the 
state,  cited  R  S.,  ch.  164,  sec.  39 ;  Wharton's  Crim.  Law, 
1141;  8  Greenl.  Ev.,  210;  5  Sneed,  581;  8  Zab.,  80;  29 
Conn.,  282 ;  1  Hals.,  829;  Oomm.  v.  Parr,  6  Watts  k  S.,  845. 

CoLB,  J.  This  was  an  indictment  under  section  5,  chap. 
170,  R.  S.,  for  seduction.  The  prosecutrix  in  her  testimony 
states  the  circumstances  under  which  the  sexual  intercourse 
took  place.  It  appears  that  she  was  between  fifteen  and 
sixteen  years  of  age  at  the  time,  and  was  living  with  the  de- 
fendant, who  had  married  her  aunt.  The  girl's  parents 
lived  in  Minnesota,  and  the  defendant  in  Marathon  county. 
The  girl  states  that  one  night  the  defendant,  during  the  ab- 
sence of  his  wife,  came  to  her  room  after  she  had  gone  to 
bed,  and  insisted  upon  getting  into  bed  with  her — ^that  she 
resisted,  and  he  choked  her — ^that  he  finally  had  intercourse 
with  her,  and  threatened  to  kill  her  if  she  told  of  it ;  that 
at  another  time,  in  April,  1865,  in  his  own  house,  he  seized 
her — said  he  would  have  what  he  wanted,  or  he  would  choke 
her — ^ihat  he  threw  her  across  the  bed-rail,  and  had  inter- 
course with  her.    The  girl  said  that  she  yielded  to  him 
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partly  on  account  of  his  threats,  and  partly  because  he  hart 
her.  The  court  charged  the  jury  that  there  was  but  one 
offense  charged  in  the  indictment,  which  was  that  of  seduc- 
tion ;  that  it  was  necessary  he  should  define  the  difference 
between  seduction  and  rape ;  that  if  they  found  that  the 
woman  ultimately  consented  to  the  illicit  intercourse,  the 
crime  was  seduction,  although  she  consented  partly  through 
fear  and  partly  because  the  defendant  hurt  her;  but  that  if 
she  did  not  consent,  and  the  offense  was  committed  by 
force,  it  would  be  rape,  and  the  defendant  should  be  acquit- 
ted. The  counsel  for  the  defendant  excepted  to  that  part 
of  the  charge  which  defined  the  offense  of  seduction ;  and 
the  correctness  of  the  ruling  upon  that  point  is  the  only 
question  we  have  to  consider. 

The  crime  of  seduction  is  not  to  be  confounded  with  the 
higher  and  more  atrocious  crime  of  rape.  The  latter  crime 
is  defined  to  be  the  carnal  knowledge  of  a  woman  by  a 
man  forcibly  and  unlawfully,  against  her  will.  2»Bouvier*8 
Law  Die, "  Rape.'*  The  element  of  force  forms  a  material 
ingredient  of  the  offense,  by  which  the  resistance  of  the  wo- 
man violated  is  overcome,  or  her  consent  induced  by  threats 
of  personal  violence,  duress  or  fraud.  For,  unless  the  con- 
sent of  the  woman  to  the  unlawful  intercourse  is  freely  and 
voluntarily  given,  the  offense  of  rape  is  complete.  But  the 
word  ^^  seduction,''  when  applied  to  the  conduct  of  a  man  to- 
wards a  female,  is  generally  understood  to  mean  the  use  of 
some  influence,  promise,  arts,  or  means  on  his  part,  by  which 
he  induces  the  woman  to  surrender  her  chastity  and  virtue  to 
his  embraces.  But  we  do  not  suppose  that  it  must  appear 
that  any  distinct  promise  was  made  to  the  female,  or  any 
subtle  art  or  device  employed.  It  is  sufficient  that  the  means 
used  to  accomplish  the  seduction,  and  induce  the  female 
to  consent  to  the  sexual  intercourse.  Perhaps  the  motive  of 
fear  on  the  mind  of  the  female  is  not  to  be  excluded — ^not 
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the  fear  of  personal  violence  and  ii\}iiry  unless  she  con- 
sents to  the  connection,  but  a  fear  that  the  man  may  in 
some  way  injure  her  reputation  or  standing  in  society,  un- 
less she  yields  to  his  importunities*  But  the  woman  must 
be  tempted,  allured,  and  led  astray  from  the  path  of  virtue, 
through  the  influence  of  some  means  or  persuasion  em- 
ployed by  the  man,  until  she  freely  consents  to  the  sexual 
connection.  But  if  the  circumstances  show  that  this  con- 
sent was  obtained  by  the  use  of  force,  and  the  woman's 
will  was  overcome  by  fear  of  personal  injury,  then  the 
crime  becomes  one  of  a  higher  grade.  Now  it  appears  to 
us  that  the  error  in  the  charge  of  the  court  consists  in 
holding  that  if  the  woman  ultimately  consented  to  the  illicit 
intercourse,  the  crime  was  seduction,  although  such  consent 
was  obtained  partly  through  fear,  and  partly  because  the 
defendant  hurt  her.  The  ultimate  consent  of  the  girl  to 
the  intercourse  might  have  been  gained  solely  because  the 
defendant  hurt  her,  and  through  threats  of  further  personal 
violence.  And  if  this  were  so,  then  it  is  very  manifest  that 
the  crime  is  not  seduction,  but  one  of  greater  atrocity. 
But,  notwithstanding  the  defendant  treated  the  girl  roughly 
at  first,  and  actually  threatened  to  kill  her,  yet  if  she  after- 
wards freely  consented  to  the  sexual  intercourse,  being 
enticed  and  persuaded  to  surrender  her  chastity  by  means 
employed  by  him,  then  the  offense  is  seduction.  There  are 
circumstances  attending  this  case,  as  presented  upon  the 
record,  which  are  well  calculated  to  excite  feelings  of  the 
liveliest  indignation  towards  the  defendant ;  but  we  forbear 
to  comment  on  them  at  this  time.  The  case  must  go  back 
for  a  new  trial  on  account  of  the  error  in  the  charge  before 
alluded  to.  For  it  is  probably  as  important  for  the  protec- 
tion of  female  character  that  the  true  distinction  between 
the  orime  of  seduction  and  rape  should  be  maintained,  as 
that  criminal  justice  should  be  properly  administered  in  this 
case. 
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By  the  Court — The  jadgment  of  the  circoit  court  ia  re- 
versed, and  a  venire  de  novo  awarded. 


Lbmon  vs.  Grosskopf. 

Liability  of  agent  far  moneys  coUeeted  on  sale  of  lottery  tickets. 

1  PUintiff,  as  the  owner  of  a  lottery  leheme,  employed  defendant  as  his 
agent  in  this  state  to  sell  tickets,  and  recelTe  and  retain  the  proceeds 
until  satisfied  that  the  drawing  was  fairly  conducted,  and  then  account 
therefor.  The  sale  of  lottery  tickets  being  unlawful  in  this  state,  ffeld^ 
that  plaintiff  could  not  reooyer  on  a  note  of  defendant  for  the  amount 
of  the  proceeds  of  tickets  sold  by  him. 

2.  But  where  another  agent  employed  by  plaintiff,  had  paid  OTer  to  defend- 
ant the  proceeds  of  tickets  sold  by  him,  with  directions  to  pay  them  to 
plaintiff  if  the  drawing  were  fairly  carried  on,  defendant  was  liable  for 
that  amount,  in  the  absence  of  any  OTidence  of  fhtud  in  the  drawing. 

APPEAL  from  the  Connly  Court  of  Milwaukee  Coxmty. 

In  the  winter  of  186&-66,  the  firm  of  Briggs,  Lemon  & 
Co.,  of  which  plaintiff  was  a  member,  were  the  originators 
and  owners  of  a  lottery  scheme  in  the  city  of  Chicago,  Illi- 
nois, known  and  described  as  a  gift  concert,  the  tickets  of 
which  were  sold  at  one  dollar  each.  During  that  winter, 
they  placed  in  defendant's  hands  a  number  of  the  tickets  to 
be  sold  by  him  as  their  agent;  and  there  was  an  under- 
standing between  them  that  he  should  retain  the  money 
received  for  such  tickets  until  satisfied  that  the  drawing  of 
the  prizes  in  said  scheme  was  to  be  fairly  conducted.  Dur- 
ing the  same  winter,  said  firm  left  with  one  Eilgore,  in 
the  city  of  Milwaukee,  a  number  of  said  tickets  to  be  sold 
by  him  as  their  agent,  the  money  received  by  him  to  be 
paid  over  to  them  before  the  drawing  of  the  prizes.    De- 
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fendant,  as  agent  of  said  firm,  sold  258  tickets  and  received 
$258  therefor;  and  he  himself  retained  nineteen  of  the 
tickets  as  a  purchaser.  Before  the  drawing  of  the  prizes 
(which  took  place  March  28, 1866),  plaintiff  became  sole 
owner  of  said  gift  concert  8chen>e.  Before  said  drawing, 
Eilgore  was  directed  by  defendant  to  deliver  to  him  all 
moneys  which  he  (Eilgore)  had  received  as  agent  for  the 
sale  of  said  tickets,  to  be  transmitted  to  plaintiff;  and 
accordingly  he  did  deliver  to  defendant  $255  received  by 
him  for  tickets ;  $95  of  which  were  so  delivered  without 
any  conditions  or  instructions,  other  than  a  statement  that 
it  was  money  for  the  plaintiff,  derived  from  the  sale  of 
tickets  in  s^d  scheme  in  this  state ;  but  when  the  balance 
of  the  $255  was  delivered  to  defendant,  Eilgore  directed 
him  to  retain  the  same  until  satisfied  that  ^'  the  show  was 
all  right,'*  though  Eilgore  had  no  authority  from  plaintiff 
to  attach  any  conditions  to  the  transmission  of  said  money 
by  defendant  Defendant  went  to  Chicago  about  the  time 
the  drawing  was  to  take  place ;  and,  before  the  drawing, 
becoming  satisfied  that  it  was  to  take  place  fairly,  accord- 
ing to  the  advertisement,  he  accounted  with  plaintiff  for  all 
the  money  he  had  received  for  tickets  sold  by  himself,  and 
for  the  nineteen  tickets  which  he  retained  as  sold  to  him- 
self, and  for  said  sum  of  $255  received  from  Eilgore,  and 
gave  plaintiff  his  check  on  a  bank  in  Milwaukee  for  the 
whole  amount,  which  was  intended  as  a  payment;  but  said 
check  was  not  paid.  Afterwards  defendant  gave  plaintiff 
his  note  at  thirty  days  for  the  amount  of  said  check,  with 
interest,  and  took  up  the  check.  The  present  action  is 
upon  the  note. 

The  county  court  held  that  plaintiff  could  not  recover; 
and  from  a  judgment  against  him,  plaintiff  appealed. 

Paine  ^  Oo.j  for  appellant,  cited  Brooks  v.  Martin^  2  Wd- 
lace,  70 ;  Teruxni  v.  EUioiiy  1  Bos.  k  Pul.,  8;  FartMr  v.  Bus- 
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selly  id.,  296;  ThatAson  v.  Thomscny  TVes.,  471;  Sharp  v. 
TayloTy  2  PhUlipa  Chu,  801 ;  Nodine  v.  Dokeriy,  Am.  Law 
Beg.,  Apr.,  1866,  846;  MerrUi  v.  MiUard^  6  Bosw.,  646; 
Owen  V.  DcmSy  1  Bailey,  816. 

Stark  ^  McMuUeny  for  respondent,  contended  that  plain- 
tiff had  been  gnilty  of  a  crime  under  the  laws  of  this  state 
and  of  Illinois,  and  courts  would  not  aid  him  to  reap  the 
fruits  of  it.  R.  S.  Wis.,  ch.  169,  sees.  1,  2,  6;  2  Statutes 
of  HI.,  p.  756;  Lanffton  v.  HugheSy  1  Maule  k  Sel.,  598; 
Fales  V.  Mayberry,  2  Gall.,  560.  2.  Proceeds  of  the  sales  ofi 
lottery  tickets  are,  in  contemplation  of  law,  money  had  and 
received  to  the  use  of  the  respective  purchasers,  who  muy 
'  recover  the  price  paid  either  from  the  manager  or  hia  agent 
Bicwning  v.  Morris^  Cowper,  790;  Jaques  v.  OoUghUyy  3 
Blacks.,  1078;  Jaguts  v.WUhy^  1  H,  Blacks.,  65;  WhiU  v. 
BarUeU,  9  Bing.,  878;  Warddl  v.  WaiU,  7  Johns.,  484; 
Tracy  r.  TabrngCy  14  N.  Y.,  162;  Smith  on  Con.,  286  [*204] ; 
2  Smith's  L.  C,  894  [*298] ;  Story  on  Con.,  §  491.  Such 
is  also  the  just  and  proper  construction  of  sees.  6,  7,  8, 16, 
17,  18,  ch.  169,  B.  S.  A  purchaser  of  lottery  tickets  is 
not  held  to  be  m  pari  deUctOy  with  the  seller.  Suckman  v. 
JPitchery  1  Corns.,  896.  8.  The  law  will  not  in  any  manner 
assist  an  illegal  transaction,  or  give  it,  or  anything  connected 
with  it,  any  countenace  or  validity.  Boby  v.  Westy  4  N".  H., 
285 ;  Brown  v.  Tarkmgtony  8  Wallace,  877;   Wheeler  v.  Sagey 

1  id.,  618;  Qmsins  v.  Smithy  18  Vesey,  542;  Broom's  Leg. 
Max.y  *349;  1  Selw.  N.  P.,  56;  Miller  v.  Larseny  19  Wis., 
468.  If  the  plaintiff  needs  the  aid  of  his  illegal  transaction 
in  any  respect  to  support  his  case,  he  cannot  be  heard. 
Simpson  v.  BlosSy  7  Taunt,  246.  K  a  new  contract  is  col- 
lateral  to,  or  tainted  with  the  illegality  of,  or  dependent 
upon,  the  original  unlawful  transaction,  it  cannot  be  en- 
forced.    Maybin  v.  Ooulmy  4  Dall.,  *298 ;  Faks  v.  Mayberryy 

2  GalL,  560;  Dunlap's  Paley,  64;  Story  on  Con.,  §  624; 
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Armstrong  v.  ToUtj  11  Wheat,  258;  Story  on  Agency,  § 
195.  4.  As  to  the  money  paid  defendant  hy  Kilgore,  coun- 
sel argued,  (1)  That  the  whole  arrangement  hy  which  de- 
fendant hecame  depository  of  that  money,  was  designed  and 
adapted  to  "  promote  *'  a  lottery,  in  violation  of  the  statute. 
When  Kilgore  made  the  last  payment,  he  directed  defend- 
ant to  retain  the  money  until  satisfied  that  '^  the  show  was 
all  right.''  Defendant  acted  under  this  condition,  made  a 
special  joumc^y  to  Chicago  to  attend  "  the  show,"  and  pro- 
nouncing himself  satisfied,  accounted  to  plaintifiT.  These 
were  illegal  aetSj  hecause  directly  promoting  the  lottery,  and 
they  taint  the  Kilgore  money  in  defendant's  hands  with 
illegality.  If  plaintiff  gave  Kilgore  no  authority  to  annex 
this  condition,  he  at  least  acquiesced  in  it,  demanding  no 
accounting  until  defendant  obeyed  the  condition.  More- 
over plaintiff  could  give  no  direction  respecting  the  money 
that  a  court  would '  enforce.  Kilgore,  being  in  possession, 
had  at  least  the  better  claim,  in  behalf  of  purchasers,  to 
direct  the  disposition  of  the  money.  In  illegal  transactions 
money  may  always  be  stopped  while  in  transitu  to  the  per- 
son who  is  to  receive  it ;  it  is  never  treated  as  paid.  Edgar 
V.  Fowler,  8  East,  118,  [♦222.]  And  to  show  fulfillment  of 
the  condition  annexed,  plaintiff  must  call  in  the  aid  of  his 
illegal  lottery.  Story  on  Agency,  §  800 ;  Dunlap's  Paley, 
888-98,  and  cases  there  cited ;  Edwards  v.  Hodding,  5  Taunt, 
815;  Blakefy  v.  Ins.  Co.,  20  Wis.,  206;  WaymeUv.  Reedy  6 
Term.,  *599 ;  Fales  v.  Mayhern/y  2  Gall.,  560 ;  Back  v.  AJbee, 
26  Vt.,  184;  Wooten  v.  MUer,  7  8.  A  M.,  880;  Bartle  v.  CbU- 
marij  4  Pet,  184;  Belding  v.  Pitkin^  2  Caines,  147;  Josephs 
V.  Prebrerj  8  Bam.  ft  Cress.,  629;  lAghtfoot  v.  Tennanty,! 
Bos,  A  PuL,  652 ;  Holland  v.  Hcdly  1  Barn.  A  Aid.,  68 ;  TV- 
rii  V.  Bartletty  21  Vt,  184;  NeJUs  v.  Clark,  20  Wend.,  24; 
Bliss  V,  Brainardy  41  N.,  256;  Bdl  v.  Qumny  2  Sandf.,  146. 
5*  This  money  may  likewise  be  viewed  as  a  stake  deposited 
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in  defendant's  hands  to  abide  a  certain  contingency.  By 
the  statute,  Eilgore,  or  at  least  purchasers  of  tickets,  could 
recover  the  moneys  in  defendant's  hands ;  but  plaintiff  hav- 
ing deposited  no  money,  can  recover  none.  SkimuUe's  Casey 
15  Gratt.,  653.  Counsel  further  argued  at  length,  that  the 
cases  relied  on  by  appellant  were  all  clearly  distinguishable 
from  this. 

CoLB,  J.  The  counsel  on  both  sides  substantially  con- 
cede that  the  rule  is  well  settled,  that  courts  will  not  enforce 
illegal  contracts;  but  they  differ  as  to  the  application  of 
that  rule  to  the  facts  of  this  case.  So  far  as  the  nineteen 
tickets,  which  the  defendant  retained  for  himself,  are  con- 
cerned, it  is  admitted  by  the  plaintiff's  counsel  that  no 
recovery  can  be  had.  Then  the  question  arises,  Was  the 
plaintiff  entitled  to  recover  the  money  received  by  the 
defendant  for  tickets  sold  by  himself?  It  is  insisted  that 
he  can  recover  that  money  because  the  illegal  contract  has 
been  fully  executed ;  the  purchasers  of  the  tickets  having 
paid  over  the  same  to  the  defendant  for  the  use  of  the 
plaintiff.  It  is  said  that  when  money  is  paid  by  one  person, 
on  an  illegal  contract,  to  the  agent  of  the  party  entitled  to 
receive  it,  such  agent  cannot  set  up  the  illegalily  as  an 
answer  to  the  claim  of  the  principal ;  that,  as  between  the 
agent  and  the  principal,  the  action  is  not  founded  on  the 
illegal  contract,  nor  does  the  obligation  of  the  agent  to 
pay  over  the  money  grow  out  of  such  contract,  but  arises 
from  the  fact  that  the  agent  has  received  money  for  the 
principal.  This  may  be  true  in  some  casep,  and  seems  to 
be  the  ground  upon  which  Tenant  v.  EUiotty  2  B.  &  P.,  4 ; 
Farmer  v.  Susselly  id.,  296;  Sharp  v.  Taylor y  2  Phillipps 
(22  Eng.  Ch.  R.),  801 ;  Owen  v.  DaviSy  1  Bailey,  815,  and 
some  other  cases  to  which  we  were  referred  on  the  argu- 
ment, are  decided.    It  seems  to  us,  however,  that  the  doc- 
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trine  of  these  cases  is  not  entirely  applicable  to  the  case 
before  its.  The  difference  may  not  be  very  discemable,  but 
still  we  are  disposed  to  ^ve  it  weight  in  our  decision. 
Here  the  defendant  was  employed  by  the  plaintiff  to  sell 
these  lottery  tickets,  receive  and  retain  the  money  for  them 
until  he  became  satisfied  that  the  drawing  of  the  prizes  in 
the  scheme  was  fairly  conducted,  and  then  account  to  the 
plaintiff.  It  was  as  well  a  part  of  his  agency  to  receive 
and  account  for  the  money,  as  to  sell  the  tickets.  And  an 
action  to  recover  this  money  goes  in  affirmance  of  the 
illegal  contract,  and  to  enforce  the  performance  of  this  duty. 
'  The  main  object  of  the  agency  was  to  do  an  act  criminal 
by  our  statute  (section  2,  chap.  169,  R.  S.) — ^to  engage  "  in 
a  traffic  not  merely  forbidden,  but  fraudulent  and  indict- 
able." And  if  the  agent  is  dishonest  in  the  transaction  of 
the  business — ^if  he  refuses  to  account  for  money  which  he 
has  secured  for  the  tickets  sold  by  him — should  the  court 
interfere  and  enforce  a  performance  of  his  duty  T  It  seems 
to  us  that  the  court  must  decline  to  interfere  on  either 
side,  upon  the  maxim,  tx  turpi  causa  non  oritur  actio.  In 
Hunt  V.  Knickerbockerj  5  Johns.,  826,  which  was  an  action 
on  a  contract  made  for  the  sale  of  tickets  in  a  lottery  not 
authorized  by  the  legislature  of  New  York,  Mr.  Justice 
Thompson,  in  delivering  the  opinion  of  the  court,  said: 
"  No  case  could  be  found  where  an  action  has  been  sustained, 
which  goes  in  affirmance  of  an  illegal  contract,  and  where 
the  object  of  it  is  to  enforce  the  performance  of  an  engage- 
ment prohibited  by  law.  Wherever  an  action  has  been 
sustained  against  a  party,  to  prevent  him  from  retaining  the 
benefit  derived  from  an  unlawful  act,  the  action  proceeds 
in  disaffirmance  of  the  contract ;  and,  instead  Of  endeavor- 
ing to  enforce  it,  presumes  it  void."  See  ThaUraer  v.  Brv^ 
herhoff,  20  Johns.,  886-897;  Armstrmg  v.  Toler^  11  Wheaton^ 
258.    It  seems  to  us  that  the  obligation  of  the  defendant 
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to  pay  over  the  money  which  he  has  received  for  the  tickets 
sold  by  him,  is  so  connected  with  the  illegal  contract  as  to 
be  inseparable  from  it,  and  that  a  court  should  not  lend  its 
aid  to  enforce  it.     Murdoch  v  Kilbourriy  6  Wis.,  468. 

But  the  money  which  the  defendant  received  from  Kil- 
gore  stands  upon  different  grounds.  So  £eu*  as  that  money 
was  concerned,  it  seems  to  us  that  it  stands  precisely  on 
the  same  ground  it  would,  had  Kilgore  delivered  the  money 
to  some  stranger,  or  to  an  express  company,  to  transmit  it 
to  the  plaintiff  It  is  disconnected  with  tibie  illegal  trans- 
action, and  is  not  affected  by  it.  It  is  the  case  suggested 
by  the  Master  of  the  Rolls  in  Thomson  v.  Thomsonj  7  Ves.,. 
Jr.,  468-471,  of  money  paid  into  the  hands  of  a  third  per- 
son for  the  use  of  the  plaintiff,  who  may  recover  the  same 
from  such  third  person,  although  the  money  is  the  proceeds 
of  some  illegal  transaction.  MerriU  v,  Millard^  5  Bosworth, 
645.  Therefore,  so  far  as  respects  the  two  hundred  and 
fifty-five  dollars  paid  the  defendant  by  Kilgore  for  the 
plaintiff,  the  action  is  maintainable. 

The  judgment  of  the  county  court  must  be  reversed,  and 
the  cause  remanded  with  directions  to  enter  judgment  for 
the  plaintiff  for  that  amount. 

By  the  Court. — Ordered  accordingly. 

Mr.  Justice  Painb,  having  been  of  counsel  for  the 
plaintiff,  did  not  sit  in  this  case. 


Howard  vs.  The  Town  op  Oscbola. 

Li«K  OF  Attobhet-at-Law,  on  irutrument  m  hit  hamhfir  9ttU-^Pr0t&tti§n  ef 
kit  interttt  by  the  court,  Wbit  or  Ebboe;  Jm^fmmU  of  diteimtmuimoo 
rooorttd  on. 
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1.  An  attornej  who  has  rendered  serrieet  and  adraneed  money,  or  made  him- 

self liable  for  the  ooetSy  in  am  aotion  eommenoed  by  him  on  a  town  order 
in  his  hands,  has  a  lien  upon  the  order  for  the  amount. 

2.  A  Judgment  of  disoontinuanee  in  such  an  action,  rendered  on  the  applica- 

tion of  the  defendant,  upon  the  ground  that  the  case  had  been  settled  by 
the  parties,  reyersed  to  enable  plaintiff's  attorney  (who  had  not  been 
consulted  in  regard  to  the  settlement)  to  proceed  to  collect  the  costs  of 
the  action  and  his  fees. 
8.  Such  a  Judgment  will  be  reyiewed  on  writ  of  erroTf  where  the  affidayits 
read  on  the  motion  for  the  Judgment  are  included  in  the  bill  of  excep- 
tions, and  the  order  for  the  judgment  is  duly  excepted  to. 

ERROR  to  the  Circuit  Court  for  Fond  du  Lac  County, 
Amdia  E.  Howard  brought  an  action  in  said  court  against 
the  Tovm  of-  Osceola  upon  a  town  order  for  $100  bounty 
money.  A  judgment  in  default  of  an  answer  was  set  aside, 
on  the  ground  that  there  had  been  no  personal  service  on 
the  clerk  of  the  town ;  and  defendant  then  answered,  that 
on  a  certain  day  subsequent  to  the  commencement  of  the  ac- 
tion, it  paid  plaintiff  $92,  which  she  received  in  full  payment 
of  said  claim.  The  action  was  noticed  for  trial,  and  placed 
on  the  calendar  for  the  October  term,  1866 ;  but  when  it 
was  called  in  its  order,  defendant  objected  to  plaintiff's  pro- 
ceeding therein,  and  read  an  order,  or  notice,  signed  by  the 
plaintiff,  under  date  October  8, 1866,  addressed  to  and  filed 
with  the  clerk  of  said  court,  to  the  effect  that  she  had  dis- 
continued the  action,  and  had  notified  het  attorneys,  Messrs. 
Blair  &  Coleman,  that  she  had  received  full  payment  and 
satisfaction  of  the  claim,  and  had  revoked  their  power,  etc. 
Plaintiff  thereupon  filed  her  own  affidavit,  and  that  of  Mr. 
Blair,  one  of  her  said  attorneys,  which  tended  to  show  that 
she  had  left  the  town  order  in  the  hands  of  her  attorneys  at 
the  commencement  of  the  action,  which  was  known  to 
defendant's  attorney ;  that  the  same  still  remained  in  their 
hands ;  that  she  had  never  paid  or  advanced  any  money  to 
them  for  their  fees,  or  to  pay  costs  in  the  action,  but  they 
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were  to  receive  their  fees  and  repayment  of  any  smns  ad- 
vanced by  them,  out  of  the  proceeds  of  the  suit;  that  the  de- 
fendant's attorney  had  been  informed  in  conversations  with 
plaintiff's  attorneys,  that  the  latter  had  paid  the  state  tax, 
and  that  plaintiff  was  too  poor  to  pay  the  costs,  and  if  they 
were  not  paid  by  the  town,  plaintiff's  attorneys  would  be 
obliged  to  pay  them ;  and  that  the  chairman  and  clerk  of 
the  town  had  come  to  her  for  the  purpose  of  inducing  her 
to  settle  the  suit,  and  had  offered  to  give  her  |92  if  she 
would  give  a  receipt  in  full,  representing  that  if  she  did 
not  take  that  she  would  never  get  anything,  but  it  would 
all  be  used  up  to  pay  the  costs  and  lawyers,  and  that  the 
town  would  not  pay  any  costs  unless  obliged  to;  that 
plaintiff  did  not  understand  her  rights,  and  had  no  oppor- 
tunity to  consult  her  attorneys ;  that  she  was  poor,  and 
needed  the  money,  and  said  officers  were  urgent  to  have 
the  matter  closed  up  then,  and  said  she  had  better  get  the 
money  while  she  could,  and  she  agreed  to  take  the  amount 
offered,  which  she  would  not  have  done  if  she  had  fully 
understood  her  rights  in  the  action ;  that  she  received  the 
amount,  and  gave  a  receipt  therefor;  that  on  the  9th  of 
October,  the  town  clerk  induced  her  to  sign  two  other  pa- 
pers, one  of  which  he  read  to  her,  and  the  other  he  did  not, 
saying  both  were  alike ;  and  that  she  had  not  seen  either  of 
her  attorneys  from  the  commencement  of  the  action  to  the 
signing  of  said  papers*  The  defendant's  attorney  filed  an 
affidavit,  stating  that  he  had  good  reason  to  believe,  and 
did  believe,  that  defendant  paid  plaintiff  $102,  being  in  full 
of  phdntiff 's  claim ;  that  affiant  offered  Mr.  Blair,  about 
May  Ist,  1866,  |92  in  payment  of  said  order,  at  the  same 
time  claiming  that  defendant  should  be  allowed  $10,  which 
affiant  said  he  should  obtain  on  decision  of  a  motion  in  said 
cause  then  pending ;  that  said  claim  was  then  disputed  in 
good  fSEuth ;  that  affiant  had  received  a  letter  from  the  a<^u- 
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tant  general  of  the  state,  saying  that  Christopher  Howard 
had  not  been  credited  to  said  town ;  that  affiant  verily  be- 
lieves the  payment  of  said  order  could  not  be  legally 
enforced  in  a  suit  at  law  against  said  town,  and  that  it  had 
a  good  defense  to  said  action  before  said  settlement ;  and 
that  affiant  did  not  know  that  defendant  was  about  to  settle 
the  suit,  and  does  not  believe  that  it  settled  the  same  with 
intent  to  defraud  or  deprive  plaintiff's  attorneys  of  any 
costs. 

The  circuit  court  held  that  the  cause  had  been  properly 
discontinued,  for  that  it  did  not  appear  that  the  settlement 
had  been  made  and  the  discontinuance  obtained  with  intent 
to  defraud  plaintiff's  attorneys,  or  deprive  them  of  their 
costs ;  and  by  its  order  a  judgment  of  discontinuance  was 
entered ;  to  reverse  which  plaintiff  sued  out  her  writ  oi 
error,  a  bill  of  exceptions  being  duly  settled  and  made 
part  of  the  record. 

Blair  ^  Ookmariy  for  plaintiff  in  error,  to  the  point  that 
the  lien  of  an  attorney  for  his  services  in  bringing  suit  upon 
a  claim  attaches  to  the  claim  itself  from  the  commencement 
of  the  action  to  judgment,  cited  Keenan  v.  DorJUnffer,  19 
How.  Pr.  R,  168 ;  Gihm  v.  FryaU,  2  Sandf.,  688 ;  Wood  v. 
N.  W.  Presb.  Ch.,  7  Abb.,  210,  note;  Shcu^cdUm  v.  Hart,  12 
id.,  826,  note.  If  there  is  any  private  settlement,  or  collu- 
sion in  effecting  the  settlement,  of  an  action,  without  pay- 
ing the  costs,  the  attorney's  lien  is  not  avoided,  but  holds 
good  as  well  before  as  after  judgment  Chapman  v.  How^ 
1  Taunt,  841 ;  Basqtm  v.  Knickerbocker  Stage  Co.^  21  How. 
Pr.  R,  298 ;  Read  v.  Dupper^  6  Term.,  861.  See  also  9  How. 
Pr.  R,  460. 

Henry  F.  Bose^  for  defendant  in  error,  contended  that  the 
judgment  could  not  be  reversed  on  writ  of  error,  because 
the  error,  if  any,  does  nor  appear  from  the  record  proper; 
and  because  the  error,  if  any,  was  one  of  judgment  in  the 
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jadge,  imd  not  one  of  law  in  the  cottrt  2.  This  was  a  dis- 
puted claim^  which  the  parties  had  a  right  to  settle  without 
consulting  their  attorneys  (4  Sandf.,  661 ;  18  K  Y.,  489) ; 
and  the  court  decided  correctly  that  there  was  no  evidence 
of  fraud.  4  Bosw.y  670,  and  cases  there  cited.  8.  Attor- 
neys have  no  lien  on  the  judgment  for  costs,  under  our 
statute,  and  certainly  none  before  judgment,  nor  one  which 
will  authorise  a  writ  of  error  on  a  judgment  of  discontinu* 
ance.    R.  8.,  ch.  188,  sec.  41. 

CoLB,  J.  It  is  objected,  that  we  cannot  review  on  writ 
of  error  the  ruling  of  the  circuit  court  directing  judgment 
of  discontinuance,  even  if  that  ruling  is  erroneous.  But 
this  is  a  mistake.  The  affidavits  read  on  the  motion  are 
incorporated  in  the  bill  of  exceptions ;  and  exceptions  were 
properly  taken  to  the  ruling  of  the  court  directing  that  a 
judgment  of  discontinuance  be  entered  in  the  action.  The 
question,  therefore,  whether  the  judgment  of  discontinu-^ 
ance  should  have  been  entered  imder  the  circumstances,  is 
fidrly  presented  by  the  record ;  and  upon  that  question  we 
think  the  ruling  of  the  circuit  court  erroneous.  For  we 
are  satisfied,  from  the  affidavits,  that  the  settlement  was 
collusive— made  for  the  purpose  of  defrauding  the  attorney 
out  of  his  compensation.  It  is  quite  likely  that  the  plain- 
tiff did  not  intend  any  wrong  to  her  attorney.  She  was 
applied  to  privately  for  a  settlement  of  the  action,  when 
she  had  no  opportunity  to  consult  her  attorney.  She  says 
that  she  was  poor  and  needed  the  money,  and  that  she  did 
not  understand  her  rights.  Under  these  circumstances, 
she  agreed  to  take  the  sum  offered,  because  she  was  urged 
to  do  so  by  the  agents  of  the  town ;  but  she  says  she  should 
not  have  accepted  that  sum  had  she  frilly  understood  her 
rights.  It  would,  therefore,  be  unjust  to  attribute  to  her  a 
meditated  fraud,  although,  if  the  discontinuance  is  permit- 
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ted  to  stand,  it  will  deprive  the  attortuey  of  all  compenBa- 
tion  for  serviceB  rendered.  Where  a  settlement  is  privately 
effected  between  the  parties,  with  the  design  of  preventing 
the  attorney  from  obtaining  his  compensation,  as  this  was, 
it  should  be  set  aside.  For  that  this  was  the  intention  on 
the  part  of  the  agents  of  the  town,  we  think  is  clear  from 
the  affidavits.  It  appears  that  the  town  order,  upon  which 
suit  was  brought,  was  ^ven  to  the  attorney  of  the  plaintiff 
at  the  commencement  of  the  action,  and  has  remained  in 
his  possession  ever  since.  It  further  appears  that  the 
understanding  between  the  plaintiff  and  her  attorney  was, 
that  he  was  to  be  paid  for  his  services  in  collecting  the 
money  on  the  order,  out  of  the  avails  of  the  judgment,  and 
that  the  plaintiff  has  no  means  to  pay  him  except  in  this 
way.  Upon  the  strength  of  this  understanding,  the  attorney 
has  advanced  money  and  rendered  services.  And  we  have 
no  doubt  that  he  has  a  lien  for  compensation  upon  the 
order,  by  well  established  principles.  The  authorities  cited 
by  the  counsel  for  the  plsdntiff  show  that  such  is  the  law. 
See  likewise  Chappell  v  Cody,  10  Wis.,  112. 

We  think,  notwithstanding  the  settlement,  the  attorney 
of  the  plaintiff  should  be  allowed  to  proceed  and  collect  the 
costs  in  the  action,  and  his  fees,  that  he  may  thereby  secure 
compensation  for  his  services. 

By  the  Court. — The  judgment  of  discontinuance  is  re- 
versed, and  the  cause  remanded  for  further  proceedings 
in  accordance  with  this  decision. 
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Thb  City  of  La  Ckossb  vs.  The  Town  of  Mblbosb.  [g  ^ 


Waher  of  ol^tion.—'Notke  t9  remove  pavper, 

1.  An  objection,  that  this  action  should  hayebeen  brought  in  the  name  of  the 

mayor  and  eotmeUf  and  not  in  that  of  the  citj,  and  against  the  wptrvuort 
of  the  town,  instead  of  against  the  town,  is  merely  formal,  and  cannot 
be  irst  taken  in  this  court. 

2.  A  notice  is  generally  held  sufficient  when  it  giTes  the  necessary  informa- 

tion to  the  proper  persons,  though  in  some  respects  irregular  or 
informaL 

$.  The  name  of  a  town  haring  been  changed  ftrom  B.  to  M.,  a  notice  actually 
serred  upon  the  superrisors  thereol^  requiring  them  to  remoTO  a  certain 
pauper  f^om  the  plaintiff  city,  was  not  insufficient  because  addressed 
<'to  the  superrisors  of  the  town  of  B." 

4.  Nor  was  it  insufficient  because  it  deecribed  such  pauper  as  haring  a 
<*  residence/'  instead  of  a  settlement,"  in  the  town ;  it  showing  clearly 
that  she  was  in  the  city,  being  suf^rted  by  it,  and  that  the  city  claimed 
that  the  town  was  liable  for  her  support,  and  requested  it  to  remoTe 
her. 

6.  Such  notice  was  properly  authenticated  by  the  signature  of  the  mayor 
of  the  city. 

6.  The  statute  not  prescribing  any  time  within  which  the  authorities  of  one 
town  or  city  must  notify  those  of  another  to  remoTc  a  pauper  residing 
in  the  former,  but  haying  a  settlement  in  the  latter,  it  teems  that  the 
former  town  may  recoyer  its  expenses  upon  such  pauper  incurred  brfore 
giying  the  notice,  restricted  only  by  the  general  statute  of  limitations. 

APPEAL  from  the  Circuit  Court  for  Monroe  County. 

The  plaintiff  recovered  a  judgment  in  said  court  for 
moneys  expended  by  it  for  the  support  of  one  Betsy 
McCoy  from  October  1st,  1861,  to  December,  1864;  and 
this  appeal  was  taken  by  the  defendant  from  the  judgment. 
The  errors  relied  on  to  reverse  it  will  appear  from  the 
opinion. 

The  following  are  the  notices  referred  to  in  the  opinion : 

"  1.  To  the  Shtpervisors  of  the  Town  of  Bristol^  Jackson 
County^  State  of  Wisconsin :  GsirrLBMBK : — ^You  will  please 
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take  notice  that  Betsy  McCoy,  a  pauper  who  has  a  legal 
residence  in  your  town,  is  now  within  the  city  of  La  Crosse, 
and  you  are  hereby  notified  to  take  charge  of  said  Betsy 
McCoy  forthwith.  A.  W.  Pkttibonb,  Mayor  of  the  CUy  of 
La  Orosse. 

"  2.  Mayoe's  Office,  City  of  La  Crosse,  Dec.  19th,  1868. 
To  the  Supervisors  of  the  Town  of  Jfelrosej  in  the  County  of 
Jackson  and  State  of  Wisconsin :  Gentlemen  : — ^Betsy  McCoy, 
a  pauper,  having  a  residence  in  your  town,  has  heen  here 
for  a  considerahle  time  on  expense  to  this  city  as  a  pauper, 
and  you  are  required  to  remove  her  from  thi9  city,  and  the 
city  of  La  Crosse  will  look  to  the  town  of  Melrose  for  all 
the  expenses  incurred  by  this  city  in  supporting  her  since 
she  came  here,  A.  W.  Pbttibone,  Mayor  of  the  Gty  of 
La  OrosseJ^^ 

The  second  notice  was  served  about  the  time  of  its  date; 
the  first  about  May  14th,  1862. 

J.  A.  Johnson  and  JR.  Bunn  (with  S.  U.  Pinney^  of  counsel), 
for  appellant,  contended  that  the  right  of  action  was  given 
by  statute  only  to  and  against  the  supervisors  of  towns,  or 
those  who  succeed  to  their  rights  and  duties  as  overseers 
of  the  poor,  which,  in  the  case  of  the  Qty  of  La  Crosse^ 
would  be  the  common  council ;  and  the  suit  was  improperly 
brought  in  the  name  of  the  cily  against  the  town.  R.  S., 
ch.  84,  sees.  4,  20,  21,  22,  24-27;  ch.  15,  sec.  62;  sec.  22, 
eh.  9  of  plaintiff's  charter,  Pr.  A  L.  Laws  of  1866,  ch.  184; 
Overseers  of  Poor  of  PiUsUnwn  v.  Overseers  of  Poor  of  PlaUs- 
burg,  18  Johns.,  407 ;  Todd  v.  BirdsaU,  1  Cow.,  260 ;  Qahoay  v. 
Simsm,  4  Hill,  186 ;  PahMt  v.  Vandenberghy  8  Wend.,  198; 
Agent  of  ML  Pleasant  Prison  v.  Bikemany  1  Denio,  279; 
People  ex  rd.  AUaben  v.  Supervisors  of  Delaware^  12  How.  Pr. 
B.,  55.  2.  K  one  town  voluntarily  maintains  a  pauper 
having  a  legal  settlement  in  another,  no  action  will  lie  for 
compensation  (where  there  is  no  express  promise),  unless 
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given  by  statute.  DaUon  v.  HmsdaUj  6  Mass.,  501.  The 
statute  gives  such  an  action,  provided  due  notice  has  been 
given.  K  S.,  ch.  84,  sees.  26,  27.  The  notice,  then,  was 
the  foundation  of  plaintiflT's  right  to  recover.  This  notice 
must  be  in  writing,  signed  by  the  major  part  of  the  over- 
seers giving  it.  Perhaps  it  may  be  given  by  an  agent,  if 
those  to  whom  it  is  given  are  furnished  with  evidence  of 
his  authority ;  but  not  otherwise.  DaUon  v.  HmsdaUy  supra. 
One  purpose  of  the  notice  is  to  enable  the  town  liable  for 
the  pauperis  support  to  remove  him  to  that  town,  and  sup- 
port  him  there.  Per  Metoalf,  J.,  in  Springfield  v.  Worceaterj 
2  Cush.,  60.  The  notice  must  state  all  the  facts  which  go 
to  make  up  the  liability  of  the  supervisors  of  the  town  for 
the  support  of  the  pauper.  Both  notices  in  this  case  are 
defective.  Neither  asserts  that  Betsy  McCoy  had  a  legal 
settlement  in  Melrose  (R.  S.,  ch.  84,  sec.  2,  subd.  4) ;  nor  that 
she  was  a  pauper  there ;  nor  that  she  had  been  brought, 
removed  to  or  enticed  from  there  to  La  Crosse;  and  neither 
purports  to  have  been  given  or  signed  by  the  overseers  of 
the  poor  of  La  Crosse,  or  by  any  one  by  their  authority; 
and  the  first  did  not  state  that  said  Betsy  had  become  a 
charge  to  the  city,  or  was  likely  to  become  so.  See  Quincy 
V.  Braintree,  6  Mass.,  86;  6  id.,  601;  Shutesbury  v.  Oxford, 
16  id.,  102;  12  id.,  806;  4  Pick.,  867;  88  Me.,  468. 

James  L  Lyiides,  for  respondent,  contended  that  the  com- 
mon council  of  La  Crosse  having,  by  its  charter,  the  same 
rights  and  duties  as  overseers  of  the  poor  that  supervisors 
have  in  towns  (charter,  ch.  9,  sec.  22),  the  city  had  the 
same  right  as  a  town  would  have  to  recover  for  expenses 
incurred  in  the  support  of  a  pauper  having  a  settlement  in 
another  town.  R.  8.,  ch.,  6,  sec.  20,  and  ch.  191,  sec.  14; 
Gen.  Laws,  1869,  ch.  66 ;  Bumford  v.  Wood,  18  Mass.,  199. 
See  also  4  Denio,  841 ;  1  Cow.,  670 ;  18  Johns.,  418.  2.  As 
to  the  sufficiency  of  the  notices,  he  dted  Black  v.  Ch.  ^  N. 
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W.  Railway  Co.,,  18  "Wis.,  208 ;  Westminster  v.  BemardsUmy 
8  Mass.,  104;  Quincy  v.  BramtreCj  6  id.,  86;  DaUon  v.  Hins- 
dalcy  6  id.,  601;  8  id.,  280;  15  id.,  286;  2  Denio,  161. 

Painb,  J.  This  action  was  brought  to  recover  the  ex- 
pense of  supporting  a  pauper,  who,  it  was  claimed,  had  a 
legal  settlement  in  the  town.  It  is  objected  that  the  judg- 
ment cannot  be  sustained  for  the  reason  that  the  action 
should  have  been  brought  in  the  name  of  the  mayor  and 
common  council  of  the  city,  agidnst  the  supervisors  of  the 
town.  This  position  is  based  upon  the  provisions  of  sec- 
tions 4  and  27,  chap.  84,  R.  S.  Strictiy  speaking,  the  action 
should  have  been  so  brought.  These  sections,  considered 
in  connection  with  section  64,  chap.  15,  R.  S.,  which  pro- 
vides that  in  other  actions  for  tiie  town  the  supervisors  shall 
sue  by  their  name  of  office,  seem  to  indicate  that  tiie  suit 
should  be  brought  in  their  name.  But  the  objection  ought 
not  to  prevail ;  for  it  was  made  in  this  court  for  the  first 
time,  and  it  is  a  formal  and  not  substantial  objection.  The 
city  and  the  town  are  the  real  parties  in  interest  If  the 
suit  had  been  brought  in  the  name  of  the  supervisors,  they 
would  have  been  merely  the  representatives  of  the  town. 
The  judgment,  if  recovered,  would  have  been  enforced 
against  the  town.  If,  therefore,  the  parties  go  to  trial  on 
the  merits,  without  raising  this  objection,  the  judgment,  if 
otherwise  proper,  ought  not  to  be  reversed  because  the 
action  is  entitled  as  between  the  real  parties  in  interest, 
instead  of  between  their  representatives. 

It  is  objected,  also,  that  the  notices  given  by  the  city  to 
the  supervisors  of  the  town  were  insufficient.  Two  notices 
were  given.  The  first  was  directed  to  the  supervisors  of  the 
town  of  Bristol.  This  was  formerly  the  name  of  the  town 
of  Melrose,  but  it  had  been  changed.  The  notice  was  actu- 
ally served  on  the  supervisors  of  the  town  of  Melrose.    If 
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it  was  otherwise  proper,  this  defect  should  not  vitiate  it.  It 
being  served  upon  the  proper  persons,  and  containing  the 
necessary  information,  the  fact  that  the  former  name  of  the 
town  was  used  could  not  have  misled  any  one.  And  where 
a  notice  conveys  the  necessary  information  to  the  proper 
person,  it  is  good,  even  though  there  are  some  inaccuracies 
in  it  But  a  later  notice  was  given,  addressed  to  the  super- 
visors of  Melrose,  thus  remedying  the  defect,  if  there  had 
been  any. 

The  notices  were  properly  signed  by  the  mayor  on  the 
part  of  the  city.  It  was  objected  in  the  court  below  that  the 
city  could  not  maintain  the  action,  not  because  it  should 
have  been  in  the  name  of  the  mayor  and  council,  but  be- 
cause the  law  applied  only  to  towns,  and  did  not  extend  to 
a  city  at  all.  This  objection  was  properly  overruled :  and 
it  was  not  contended  here  by  the  counsel  for  the  appellant, 
that  the  mayor  and  council  of  the  city  did  not  succeed  to 
all  the  duties  and  rights  of  the  supervisors  of  towns  in  re- 
spect to  the  poor.  This  being  so,  and  the  mayor  being  the  ' 
chief  executive  officer  of  the  city,  his  signature  is  sufficient 
to  authenticate  such  a  notice  in  behalf  of  the  city. 

Nor  are  the  notices  defective  in  substance.  Certainly  the 
last  one  contains  all  the  information  that  the  statute  directs 
to  be  given.  It  is  objected  to  because  it  describes  the  pau- 
per as  having  a  "  residence,"  instead  of  a  "  settlement,"  in 
the  town.  Undoubtedly  there  is  a  distinction.  And  if  this 
notice  were  a  pleading,  it  might  be  defective  if  it  used  the 
word  "  residence "  only,  where  the  object  was  to  show  a 
legal  settlement.  But  the  notice  was  not  a  pleading.  Its 
object  was  merely  to  convey  certain  information  to  the  super- 
visors of  Melrose.  That  information  was,  that  the  pauper 
was  in  the  city,  being  supported  by  it,  and  that  the  city 
claimed  that  the  town  of  Melrose  was  liable  for  her  support, 
and  requested  to  have   her  removed.     All  this  is  fully 
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apparent  from  the  notice.  No  intelligent  person  could  mis- 
nnderstand  it  for  a  moment.  And  aucli  proceedmgs  ought 
not  to  be  vitiated  because  they  do  not  ^ve  the  desired  in- 
formation with  the  precision  that  would  be  necessary  in 
stating  a  cause  of  action.  There  is  no  reason  for  applying 
to  such  a  notice,  under  our  statute,  the  strict  rule  applied 
by  the  Massachusetts  cases  to  such  notices  under  the  statute 
of  that  state,  because  that  made  the  notices  conclusive  upon 
the  town  notified,  of  all  the  facts  stated,  unless  the  notice 
was  denied  within  a  limited  time.  Under  such  a  statute, 
there  ^ould  be  great  reason  for  saying  that  the  focts  must 
be  stated  with  legal  precision.  But  the  notice,  under  our 
statute,  can  have  no  such  effect.  It  stands  upon  the  general 
rules  applicable  to  notices.  And  in  regard  to  them  the  law. 
is  well  settled  as  above  stated — ^that  if  they  convey  the 
necessary  information,  they  are  not  vitiated  by  formal 
inaccuracies,  which  could  not  mislead. 

There  was  no  error  in  refusing  the  instruction  asked  by  the 
defendant,  that  if  the  city  waited  an  unreasonable  time  be- 
fore ^ving  the  notice,  it  could  not  recover  for  expenses. in- 
curred before  notice.  The  statute  prescribes  no  time  within 
which  the  notice  shall  be  given.  And  in  the  absence  of  such 
a  provision,  we  think  there  is  no  limitation  except  the  general 
statute  of  limitations. 

By  the  Court — ^The  judgment  is  aflirmed,  with  costs. 


Barket,  Administratrix,  etc.,  vs.  Douglass. 

RiPUTiN :    EvideHM — Dmna^n. 

In  repIeTin  for  %  sieftm  engine  the  owner  cannot  recoTor  the  ralue  of  iti 
use  during  the  time  it  was  wrongfully  detained,  without  showing  that 
he  was  in  a  position  to  use  it,  and  was  proTonted  firom  doing  so  hj  sueh 
detention. 
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2.  ETid«nee  that  a  ahingle  mAohine  to  wldoh  raeh  enfine  was  to  be  attaohed, 
*'  would  haTO  oamed  thirty  or  forty  dollars  per  day,"  (which  is  con- 
strued to  mean  that  the  gross  Talue  of  the  shingles  manufactured  would 
equal  one  of  those  sums,)  was  inadmissible,  unless  connected  with  OTi- 
dence  as  to  the  expenses  of  running  the  same,  etc. 

S.  It  is  doubtAil  whether  the  owner  could  recoTcr  as  a  part  of  his  damages 
for  the  detention,  his  expenses  In  going  some  distance  with  a  team  to 
remoTO  the  engine,  after  he  knew  that  it  was  held  by  the  opposite  party, 
as  sherifT,  under  an  attachment,  he  not  haying  ascertained  whether  it 
would  be  Toluntarily  dellTered  to  him,  nor  being  prepared  to  take  it  by 
legal  proceedings. 

ERROR  to  the  Circuit  Court  for  Orawf&rd  County. 

This  action  was  brought  to  reverse  a  judgment  against 
the  plaintiff  in  error,  and  in  fiayor  of  the  defendant  in  error. 
The  errors  relied  upon,  so  far  as  they  are  important  here, 
will  appear  from  the  opinion. 

David  NoggU^  for  plaintiff  in  error. 

0.  -B.  Thomas^  for  defendant  in  error. 

Paine,  J.  The  action  was  to  recover  possession  of  a 
steam  engine,  and  damages  for  its  detention.  The  plaintiff 
below  had  caused  it  to  be  shipped  on  a  barge  which  the 
steamer  Idaho  was  to  transport  from  Galena  to  La  Crosse. 
The  barge  was  towed  to  !Prairie  du  Chien,  and  there  left  by 
the  steamer;  and  while  there,  the  engine  was  attached  upon 
a  claim  against  the  steamboat  The  intestate  of  the  plain- 
tiff in  error,  who  was  the  sheriff,  served  the  attachment,  and 
held  the  property  under  it  It  was  conceded  that  the  attach- 
ment was  invalid,  and  that  the  property  did  not  belong  to 
the  steamboat;  so  that  no  question  was  really  litigated,  ex- 
cept the  amount  of  damages  for  the  detention.  Many  ob- 
jections were  made  to  the  rulings  on  the  trial ;  but  we  shall 
notice  only  one,  upon  which  we  think  the  judgment  must 
be  reversed.  The  court  allowed  the  plaintiff,  under  objec- 
tion, to  give  evidence  tiiat  the  engine  would  have  earned 
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thirty  or  forty  dollars  per  day,  in  connection  with  a  shing- 
ling machine  with  which  it  was  to  have  been  run.  He  also 
instructed  the  jury  that  they  might,  '^  in  lieu  of  interest  on 
the  value,  give  as  damages  the  value  of  the  use  of  the  engine 
during  the  time  it  was  detained,"  This  was  error,  as  applied 
to  the  evidence  in  this  case. 

In  the  first  place,  it  waa  error  because  the  proof  not  only 
failed  to  show  that  the  plaintiff  was  prevented  from  using 
the  engine  by  the  detention,  but  it  showed  that  he  was  not 
He  testified  that  he  had  contracted  to  sell  it,  and  it  was  the 
purchaser  who  was  going  to  use  it  in  the  shingle  machine. 
In  respect  to  property  of  this  kind,  which  is  incapable  of 
use  except  as  a  propelling  power  for  some  machinery,  the 
owner  ought  not  to  be  allowed  to  recover  the  value  of  its 
use  for  that  purpose,  even  though  wtongfiilly  detained, 
without  showing  that  he  was  in  a  position  so  to  use  it,  and 
was  prevented  from  so  using  it  by  the  detention.  If  he  had 
shown  that  he  himself  had  a  shingle  machine,  or  any  other 
machinery,  in  connection  with  which  he  designed  to  use  the 
engine,  and  that  while  transporting  it  to  be  set  up  for  that 
purpose,  it  was  wrongfully  seized  and  detained,  the  question 
would  be  entirely  diflferent 

The  evidence,  and,  so  far  as  appears,  the  only  evidence, 
to  which  this  instruction  was  applicable,  was  also  improper, 
even  though  it  had  appeared  that  the  plaintiff  himself  was 
to  have  owned  and  run  the  shingle  machine.  It  was,  that 
it  would  have  earned  thirty  or  forty  dollars  per  day.  We 
do  not  understand  this  to  mean  that  the  value  of  the  use  of 
the  en^ne  would  have  been  so  great  Such  a  statement 
would  be  improbable  on  its  face.  We  understand  it  to 
mean  that  thirty  or  forty  dollars'  worth  of  shingles  could 
have  been  made  in  a  day.  But  it  is  very  obvious  that  this 
would  be  no  proper  criterion  by  which  to  determine  the 
value  of  the  use  of  the  en^ne.    The  value  of  the  labor 
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employed,  and  the  use  of  the  other  capital  invested  in  the 
machinery,  and  the  whole  expense,  would  have  to  be  con- 
sidered, in  determining  that  question.  The  general  state- 
ment, therefore,  that  the  engine  would  have  earned  thirty 
or  forty  dollars  per  day,  was  improper  evidence,  and  tended 
to  mislead  the  jury. 

As  the  judgment  must  be  reversed  for  this  error,  we  shall 
not  pass  upon  the  many  other  objections  made.  But  we 
may  say  that  it  seems  questionable  whether  some  other 
items  of  damages  which  the  judge  instructed  the  jury  they 
might  allow,  ought  to  have  been  allowed.  Thus,  he  told 
them  they  might  allow  the  plaintiff  the  expense  of  coming 
to  Prairie  du  Chien  with  teams  in  the  winter  to  carry  the 
engine  to  La  Crosse.  It  appears  from  his  own  testimony, 
that  before  he  came  with  the  teams,  he  knew  the  engine 
was  in  the  hands  of  the  sheriffl  Knowing  that,  it  is  at  least 
doubtful  whether  he  ought  not  to  have  ascertained  whether 
the  sheriff  would  deliver  the  property,  before  he  incurred 
the  expense  of  going  a  great  distance  with  teams  after  it  in 
the  winter;  or  whether,  if  he  did  not  do  that,  he  ought  not 
to  have  gone  prepared  to  take  it  by  .legal  proceedings. 
Certidnly  that  expense  was  not  the  necessary  or  natural 
result  of  the  detention,  but  was  incurred  by  reason  of  the 
pliuntiff's  not  proceeding  with  reasonable  prudence,  after 
the  property  had  been  attached. 

By  the  Court — The  judgment  is  reversed,  with  costs,  and 
the  cause  remanded  for  a  new  trial. 
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ROTHBAUER  VS.   ThB  StATB. 

C&naiiAL  AoTZONs:   BUI  of  estaptiani  $iffnsd   hff  judgt  itfUr  Urm^What 
^telaration  o/Jwor  $houid  prevent  ruiptUm  of  verdict, 

1.  When  a  party  oonyioted  in  a  criminal  action  seeks  a  Teriew  by  appeal 

or  writ  of  error,  his  bill  of  exceptions  may  be  signed  by  the  Judge  cfUr 
the  term,  with  the  consent  of  the  district  attorney. 

2.  It  is  error  to  receiye  (against  objection)  a  yerdict  of  guilty  in  a  criminal 

action,  where  one  of  the  Jurors  declares,  upon  the  Jury  being  polled, 
that  he  assented  to  the  Terdict  for  the  saiLc  of  an  agreement,  but  does 
not  regard  it  as  correct 

ERROR  to  the  Circuit  Court  for  La  Orosse  County. 

The  plaintijBT  in  error  having  been  found  guilty  of  murder 
in  the  second  degree^  and  a  new  trial  having  been  denied, 
the  present  action  is  brought  to  reverse  a  judgment  on  the 
verdict.    The  errors  relied  on  will  appear  from  the  opinion. 

JB.  F.  Montgomery  and  J.  W.  Losey^  for  plaintiff  in  error. 
[No  brief.] 

The  Attorney  Generaly  for  the  State. 

Painb,  J.  The  plaintiff  in  error  was  indicted  and  tnea 
for  murder,  and  a  verdict  was  returned  of  murder  in  the 
second  degree.  A  question  of  practice  is  made  as  to  the 
sufficiency  of  the  bill  of  exceptions.  The  counsel  for  the 
prisoner  prepared  a  bill  of  exceptions,  and  tendered  it  to  the 
judge  for  signature  before  the  end  of  the  term,  but  the  judge 
declined  to  sign  it,  on  the  ground  that  it  was  not  a  lull  and 
correct  bill.  Thereupon  tiie  district  attorney  agreed  with 
the  counsel  for  the  prisoner,  that  the  bill  might  be  settled 
after  the  term.  The  prisoner's  counsel  accordingly  prepared 
a  bill  after  the  term,  served  it  on  the  district  attorney,  who 
served  amendments,  and  agreed  to  a  time  when  it  should  be 
settied  by  the  judge ;  and  it  was  so  settled.    The  question 
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is,  whether  it  was  competent  for  the  judge  to  sign  it  after 
the  term,  by  the  consent  of  the  district  attorney.  It  was 
held  by  this  court,  in  Olesan  v.  The  SiaiCy  19  Wis.,  660,  that 
this  could  not  be  done  against  his  objection.  But  we  think 
this  provision  of  the  statute  requiring  the  bill  to  be  pre- 
sented and  signed  before  the  end  of  the  term,  is  one  which 
may  be  waived  by  the  district  attorney.  There  are,  of 
course,  some  provisions  of  statute  which  could  not  be  con- 
trolled by  the  stipulations  of  parties.  The  provision  fixing 
the  time  for  taking  an  appeal  is  of  this  character.  But 
there  are  other  provisions,  not  relating  to  jurisdictional 
questions,  but  regulating  merely  the  method  of  conducting 
causes,  which  the  parties  may  by  their  agreement  waive. 
Provisions  fixing  the  time  in  which  to  plead  or  settle  bills 
of  exceptions,  would  belong  to  this  class.  It  would  clearly 
be  so  in  civil  cases;  and  we  see  no  reason  why  the  same 
rule  should  not  be  applicable  in  criminal  cases. 

The  judgment  must  be  reversed  for  the  reason  that  the 
verdict  was  improperly  received.  When  the  jury  returned 
into  court,  one  of  them  asked  if  it  would  be  proper  for  him 
to  make  a  statement,  and,  on  being  told  by  the  judge  that 
he  could  do  so,  he  said  that  ^^  he  had  assented  to  the  verdict, 
but  it  had  been  his  conviction,  and  still  was  his  conviction, 
that  the  verdict  should  be  for  manslaughter  in  the  first  de- 
gree, and  not  for  murder;  and  that  he  had  reluctantly  as- 
sented to  the  verdict  for  the  sake  of  an  agreement''  The 
juror  then  sat  down,  and  the  foreman,  on  being  asked  if 
they  had  agreed  upon  a  verdict,  said  they  had,  and  deliv- 
ered it  to  the  court  The  prisoner's  counsel  objected  to  its 
reception;  but  his  objection  was  overruled.  The  verdict 
was  then  read  to  the  jury,  and  the  prisoner's  counsel  re- 
quested that  they  might  be  polled.  They  all  assented  with- 
out qualification,  except  the  one  who  had  before  made  the 
statement  above  quoted,  and  he  replied  ^^  I  assent  to  it  as  J 
Vol.  XXn.— 81. 
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stated  before**  The  court  again  asked  him,  "  Is  this  your  ver- 
dict?" and  he  answered,  "I  assent  to  the  verdict"  It 
is  obvious  from  the  statements  of  the  juror,  that  he  was  not 
convinced  that  th«  prisoner  was  guilty  of  murder.  He  said 
explicitly  that  it  was  his  conviction  then,  that  he  ought  not 
to  be  convicted  of  that  offense.  He  stated  this  twice.  And 
there  was  nothing  in  his  final  statement,  that  he  assented  to 
the  verdict,  which  at  all  retracted  or  modified  what  he  had 
previously  said.  He  had  before  said  that  he  assented  to  the 
verdict  for  the  sake  of  an  agreement.  And  after  having 
said  that  so  plainly  and  so  often,  his  last  statement  can  only 
be  understood  as  having  been  made  subject  to  the  explanation 
already  ^ven. 

Such  a  verdict  ought  not  to  be  received*  If  a  juror  sajrs 
that  he  thinks  the  prisoner  is  not  guilty,  but  assents  to'the 
verdict  for  the  sake  of  an  agreement,  that  is  not  a  proper  ver- 
dict. The  assent  must  be  an  assent  of  the  mind  to  the  &ct 
found  by  the  verdict.  The  case  is  fully  within  the  principle 
of  The  State  v.  Austin^  6  Wis.,  205.  See  also  Farrell  v. 
Henneseyy  21  id.,  682. 

The  charge  of  the  court  to  the  jury  was  criticised  as  being 
too  much  in  the  nature  of  an  argument  against  the  prisoner; 
and  the  rulings  on  the  question  of  insanity  were  also  objected 
to.  But  as  we  have  to  reverse  the  case  upon  the  point  above 
stated,  we  shall  decline  to  pass  upon  the  other  questions. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 
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Stats  vs.  Yogel  and  another* 

Criminal  Aetiont :  AUmage  of  petit  jurort. 

The  alienage  of  a  petit  Juror  is  ground  of  challenge,  but  not  for  setting 
aside  the  yerdict  in  a  criminal  cause  not  capital,  though  the  fact  was 
unknown  to  the  accused  when  the  jury  was  impanneled. 

REPORTED  from  the  Circuit  Court  for  WashingUm 
County. 

This  cause,  while  pending  on  a  motion  to  set  aside  the 
verdict,  and  for  a  new  trial,  wks  hy  the  judge  of  said  cir- 
cuit court,  under  the  statute  (sec.  8,  ch.  130,  R  S.),  reported 
to  this  court  for  its  opinion  on  questions  of  law  involved  in 
the  motion. 

Thorp  ^  FriAt/j  for  the  defendant,. cited  Sehumaker  v. 
Siate,  5  Wis.,  824;  Keenm  v.  The  StaUyS  id.,  182;  State  v. 
CoUj  17  id.,  674;  Peopk  v.  Camemi,  7  Abb.,  271,  802-3. 

Jm>.  W.  Gary  and  L.  F.  Frisby,  for  the  State,cited  18  JST.  T., 
128, 187 ;  87  Miss.,  407 ;  2  Bay,  150 ;  9  Dana,  208 ;  Greenup 
V.  SiokeSy  8  Oilman,  202;  12  Wis.,  619;  HoVmgaworth  t?. 
Ihume,  4  Dall.,  *  858  [880];  SlaU  v.  Fishery  2  Nott  &  Mc, 
261 ;  BiUia  ads.  The  Statey  2  McCord,  *  12 ;  InhabUmis  of  ML 
Desert  v,  InhabiimUs  of  Cranberry  IdeSy  46  Me.,  411;  18 
Conn.,  458;  King  v.  StUtoriy  16  E.  C.  L.,  262. 

Painb,  J.  The  defendants,  having  been  convicted  of 
arson,  moved  fbr  a  new  trial,  on  the  ground  that  one  of  the 
jurors  who  foxmd  the  v^dict  was  an  alien. 

The  following  cases,  cited  by  the  counsel  for  the  state, 
establish  the  rule  that  the  mere  alienage  of  a  juror  is  not 
sufficient  to  justify  the  setting  aside  of  a  verdict,  although 
it  would  have  been  good  cause  of  challenge.  HoUingsworih 
V.  Duane^A  Dallas,  858;  SiaUv.  Quarrely  2  Bay  (S.  C),  150; 
StaU  V.  Fishery  2  Nott  k  McCord,  261 ;  WHliams  v.  The  Stale, 
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87  MisB.,  407;  Presburyv.  The  Oomnumwealthy  9  Dana,  208; 
Oreenwp  v.  Stoker ^  8  Gilmaiiy  202;  Qwnnehixug  Bank  v. 
LeavenSy  20  Conn.,  89;  King  v.  SuitoUy  8  B.  &  C,  417. 
Some  of  these  were  civil  cases;  but  it t appears  from  them 
that  the  same  rule  prevails  in  civil  and  criminal  cases  not 
capital.  And  we  can  see  no  well  grounded  reason  for  any 
distinction  between  the  two.  It  is  true  that,  in  favor  of  life, 
the  prisoner  in  capital  cases  is  held  not  to  waive  anything. 
But  the  reason  of  the  rule  does  not  exist  in  other  cases,  and 
has  never  been  applied  by  the  courts. 

In  some  of  these  cases,  also,  the  disqualification  was  not 
that  of  alienage.  But  if  the  disqualification  of  a  juror  is 
waived  by  not  taking  the  objection  till  after  verdict,  of 
course  the  rule  is  as  applicable  to  a  disqualification  by  alien- 
age as  to  any  other.  Some  of  the  cases  also  seem  to  lay 
stress  upon  the  &ct  tiiat  the  disqualification  was  known  to 
the  party  before  verdict  But  others  hold  expressly  tiiat  it 
is  immaterial  whether  known  or  not  And  this,  we  think, 
is  the  true  rule.  The  defendant  has  his  right  of  challenge. 
He  has  an  opportunity  to  question  every  person  called  as  a 
juror,  as  to  his  qualifications.  And  if  he  neglects  to  do 
this,  he  must,  in  cases  not  capital,  be  presumed  to  have 
waived  all  objections  which  do  not  tend  to  impeach  the 
justice  or  fairness  of  the  verdict  The  reasons  of  the  rule 
are  well  stated  in  the  cases  above  cited  from  9th  Dana  and 
3d  Gilman. 

There  is  no  doubt  that  alienage  is  a  disqualification  under 
our  statute,  as  this  court  has  decided.  But  it  is  purely  a 
legal  disqualification,  and  one  that  does  not  at  all  tend  to 
impeach  the  integrity  or  capacity  of  the  juror ;  and  it  is  too 
late  after  verdict  to  raise  the  objection. 

By  (tie  OourL — ^In  answer  to  the  question  certified  by  flie 
circuit  court,  we  direct  that  the  motion  for  a  new  trial  be 
denied,  and  that  sent^ice  be  pronounced  upon  the  verdict 
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DbWitt  vs.  Pbrkins. 

PBOMiiaoBT  Notb:     Bon*  ild«  holder  for  value  f     Etidbncb:    Attorney'^ 
PrivHeged  dmmtmieaium, 

1.  Plaintiff,  knowing  defendant  and  that  he  was  in  fair  credit  and  able  to 
respond,  purchased,  shortly  before  its  matnritj,  his  note  for  three  hun- 
dred dollars  and  interest  for  six  months,  paying  therefor  onij  flye 
dollars.  As  between  the  original  parties  the  note  was  inyalid  for  want 
of  consideration.  Held,  that  the  plaintiff  was  not  a  b<ma  fide  holder  for 
ralue,  so  as  to  protect  him. 

i.  Plaintiff's  attomej,  as  a  witness,  was  questioned  bj  defendant  as  to  who 
owned  the  note  when  he  (said  attorney)  sold  it  to  the  plaintiff.  Htld, 
that  the  witness  was  bound  to  answer  the  question,  as  it  did  not  call  for 
facts  communicated  to  him  by  the  plaintiff;  and  this,  although  the 
payee  had  formerly  been  his  client,  since  the  latter  does  not  appear  as 
a  party  in  interest  in  this  action. 

S.  The  question  whether  said  witness  had  oyer  adyanced  any  money  to  any 
person  on  the  note,  did  not  call  for  an  answer  which  could  haye  been 
the  subject  of  a  priyileged  conununication. 

APPEAL  from  the  County  Court  of  Milwaukee  County. 

Action  on  defendant's  promissory  note.  The  jury,  by 
direction  of  the  court,  found  for  the  plaintiff;  and  the  de- 
fendant appealed  from  the  judgment.  The  questions  in  dis- 
pute will  sufficiently  appear  from  the  opinion. 

E.  Mariner  and  Ikivid  S.  Ordwayy  for  appellant,  to  the 
point  that  the  plaintiff's  attorney  should  have  been  required 
to  answer  the  questions  put  to  him,  cited  Ooveney  v.  ToTma^ 
hiUy  1  Hill,  40,  and  the  case  there  cited  of  Duffin  v.  Smithy 
Peake,  108;  Dudiet/  v.  Becky  8  Wis.,  285-6;  HaUan  v.  Bob- 
inacny  14  Pick.,  416.  To  the  point  that  plaintiff  was  not  a 
purchaser  in  good  fi^ith,  LeNeve  v.  LeNevey  2  L.  C.  in  Bq, 
(Am.  ed.).  Ill;  Edwards  on  Bills  (2d  ed.),  §  820;  WhiU 
bread  v.  Jord/my  1  Younge  k  Cole  (Exch.),  808;  Anderson  vi, 
Nkholasy  28  K  T.,  600;  Jones  v.  Smithy  28  Eng.  Ch.,  70; 
Goodman  v.  SimondSy  20  How.  (IJ.  S.),  866-7;  WiUiamson  V. 
Brown,  16  K  Y.,  864. 
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Oeo.  W.  Lakin^  for  respondent,,  contended  that  the  evi- 
dence called  for  by  the  questions  put  to  plaintiff's  attorney, 
was  immaterial ;  and  to  the  point  that  they  called  for  priv- 
ileged communications,  he  cited  1  Greenl.  Ev.,  §§  287-40; 
Beltzhoover  v.  Blackstockj  8  Watts,  21 ;  Foster  v.  Holly  12  Pick., 
89;  Parker  v.  Carter^  4  Munf.,  278;  Chirac  v.  Bdnickery 
11  Wheat,  280;  Bean  v.  Quimby,  6  N.  H.,  94. 

Dixon,  C,  J.  The  plaintiff,  knowing  the  defendant,  and 
that  he  was  in  fair  credit  and  able  to  respond,  purchased, 
shortly  before  its  maturity,  a  promissory  note  against  him 
for  three  hundred  dollars  and  interest  for  six  months,  pay- 
ing therefor  only  the  sum  oi  five  dollars.  As  between  the 
defendant  and  the  payee,  the  note  was  invalid  for  want  of 
consideration.  Is  the  plaintiff  a  bona  fide  holder  for  vaulej 
so  as  to  protect  him  against  the  defense  of  a  want  of  con- 
sideration? We  toswer,  no.  The  consideration  paid  by 
him  was  merely  nominal  It  is  as  if  the  note  had  been 
given  to  him,  and  he  should  claim  the  protection  afforded 
a  bona  fide  holder  for  value.  It  appears  on  the  face  of  the 
transaction  that  it  was  not  a  negotiation  of  the  note  in  the 
usual  course  of  business,  but  that  the  sum  exacted  on  the 
one  side  and  paid  on  the  other  was  to  give  that  the  sem- 
blance of  a  sale,  which  otherwise  was  intended  as  a  mere 
gift,  or,  what  is  worse,  a  shift  to  get  the  note  out  of  the 
hands  of  the  payee  so  as  to  cut  off  the  defense  of.  the 
maker,  for  the  payee's  benefit  Either  view  is  equally  fatal 
to  the  action  of  the  plaintiff  provided  the  defense  of  a  want 
of  consideration  is  established. 

Agwi,  the  buying  of  a  note  against  a  solvent  maker,  the 
purchaser  knowing  him  to  be  such,  for  a  mere  nominal 
consideration,  is  very  strong,  if  not  conclusive,  evidence  of 
mala  fides.  It  is  constructive  notice  of  the  invalidity  of  the 
note  in  the  hands  of  the  seller — such  as  to  put  the  purcha- 
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0er  upon  inquiry,  which  if  he  £Edls  to  make,  he  acts  at  his 
peril.  Brovm  v.  Taber^  6  Wend.,  666 ;  Mathews  v.  Paythress, 
4  Ga.,  287, 299  et  seq.,  and  cases  cited ;  Anderson  v.  Nicholas^ 
28  ST.  T.,  600;  WhUbread  v.  Jordan,  1  Younge  &  Collyer 
(Exch.),  808,  828 ;  Jones  v.  Smithy  1  Hare,  68 ;  1  Parsons  on 
Notes  and  Bills,  254,  259-^0.  The  proof  offered  to  show  a 
fEiilure  of  consideration  should  have  been  received,  and  the 
case  submitted  to  the  jury  on  this  ground. 

The  court  likewise  erred  in  not  requiring  the  witness 
Lakin  *  to  answer  the  questions  put  to  him.  The  question 
as  to  who  owned  the  note  when  he,  Lakin,  sold  it  to  the 
plaintiff,  did  not,  by  possibility,  call  for  any  information 
communicated  to  the  witness  by  the  plaintiff.  It  related  to 
a  fact  which  the  witness  must  have  known  before  the  note 
was  sold  or  the  plaintiff  became  interested.  The  claim  of 
privilege  interposed  to  this  question  seems  to  proceed  upon 
the  idea  that  Mr.  Cady,  the  payee  of  the  note  and  former 
client  of  the  witness,  is  the  real  party  in  interest  in  this 
suit,  which  may  be  very  true,  but  still  he  does  not  appear 
before  the  court  in  that  attitude.  He  appears  as  one  having 
sold  the  note  without  liability  over,  and  therefore  having 
no  interest  in  the  question.  He  cannot  for  this  purpose  be 
regarded  as  the  party  in  interest. 

The  other  question  put  to  the  same  witness,  and  answer 
declined  on  the  same  ground,  was  as  to  a  matter  which  in 
its' very  nature  never  could  have  been  the  subject  of  a  priv- 
ileged or  professional  communication  to  the  witness.  It 
was,  whether  h^,  the  witness,  had  ever  advanced  aby  money 
on  the  note  tQ  any  person.  If  the  advancing  of  money  by 
an  attorney  upon  a  note  is  a  privileged  communication, 
then  it  is  difficult  to  conceive  what  single  act  of  an  attorney 
may  not  be. 

*  Mr.  Lakin  wm  the  plaintiff's  attorney  in  this  action. — BiP. 
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By  the  Cburt— Judgment   reversed,  and   a   new   trial 
awarded. 
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Hopkins  vs.  Gilman. 


114 


4TM  B^uitt:    ^ecifie  ptrformanee  of  an  agreement  to  arbitrate — EquUahU  reUrf  Ajr 
^  tray  of  eompen$ation,  when  tpeeifie  performance  denied, 

1.  An  agreemcint  to  arbitrate  will  not  be  specifioally  enforced. 

2.  A  lease  contained  a  stipulation  that  at  the  end  of  the  term  the  lessor 

should  haye  the  yalue  of  the  land,  independently  of  the  improyements, 
determined  by  arbitrators  (to  be  chosen  in  a  specified  way),  and  renew 
the  lease  at  a  rent  of  eight  per  cent,  upon  that  yalue,  or  shonld  giye  a 
•ertain  notice  of  his  election  to  take  the  improyements  at  a  yalue  to  be 
determined  by  arbitrators.  Such  notice  not  haying  been  giyen,  Beld, 
that  the  contract  to  renew  the  lease  is  still  incomplete,  the  price  being 
required  to  be  fixed  by  arbitration,  and  it  will  not  be  specifically 
enforced. 
S.  The  court  haying  obtidned  jurisdiction  of  the  cause  should  proceed  to 
render  the  relief  to  which  the  complaint  shows  the  plaintiff  entitled,  by 
determining  the  yalue  of  the  improyements,  and  restraining,  until  the 
payment  of  such  yalue,  any  legal  proceeding  by  the  landlord  to  get 
possession  of  the  premises. 

APPEAL  from  the  Circuit  Court  for  MUvoaukee  County. 

The  terms  of  the  contract  on  which  the  action  was  brought, 
are  stated  in  the  opinion.  The  judgment  decreed  not  only 
a  specific  performance  of  the  contract,  but  also  a  perpetual 
injunction. restraining  the  defendant,  etc.,  from  proceedings 
in  justice's  court  under  the  statute  to  recover  possession  of 
the  premises,  and  from  instituting  any  other  suit  for  the 
restitution  of  the  same  by  reason  of  any  alleged  past  breaches 
of  the  provisions  of  the  contract     The  defendant  appealed. 

J.  Downer y  for  appellant,  to  the  point  that  equity  will  not 
decree  a  specific  performance  of  an  agreement  to  arbitrate, 
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cited  Qreason  v.  KeieUaSy  17  N.  Y.,  496,  and  authoritieB  there 
cited ;   Van  Chrtland  v.  Vnderhitty  17  Johns,,  405, 

Palmer  ^  Hooker ^  for  respondent,  contended  that  a  bill  for 
the  specific  performance  of  a  contract  is  addressed  to  the 
soand  discr^ion  of  the  court ;  and  where  a  contract  is  fair, 
just  and  certain,  and  founded  on  an  adequate  considera- 
tion, its  performance  will  be  enforced,  where  there  is  not  a 
complete  remedy  by  an  action  for  damages.  2  Story's  Eq« 
Jur.,  §§  761,  793  a,  798  b;  Willard's  Eq.  Jur.,  266-7; 
Seymour  v.  Ddanceyy  6  Johns.  Ch.,  222;  Mintum  v.  SeymcfUTy 
4  id.,  497. 

CoLB,  J.  The  first  objection  taken  to  the  judgment  is^ 
that  it  decrees  a  specific  performance  of  an  agreement  to 
arbitrate,  which,  it  is  said,  is  one  of  those  agreements  that 
courts  of  equity  never  specifically  enforce.  It  appears  that 
the  defendant,  on  the  5th  of  April,  1858,  leased  to  the 
assignor  of  the  plaintiff  a  certain  lot  in  Milwaukee  for  the 
term  of  five  years.  Among  other  matters,  the  lease* con* 
tains  this  stipulation :  ^^  And  it  is  further  agreed  by  and 
between  the  parties  hereto,  that  in  case  the  said  lessee  shall 
make  any  improvements  on  the  said  premises  during  the 
term  aforesaid,  it  shall  be  optional  with  the  lessor  either  to 
have  said  improvements  appraised  by  three  disinterested 
men  (one  to  be  chosen  by  each  of  the  parties,  and  the  third 
by  the  two  thus  chosen),  at  the  expiration  of  the  said  term, 
without  regard  to  the  situation  of  value  of  the  premises 
leased,  and  to  pay  the  said  lessee  the  appraised  valuQ 
thereof;  or  to  have  the  said  premises  leased  appraised  in 
like  manner,  without  regard  to  the  said  improvements,  and 
to  renew  this  lease  thereof  to  the  said  lessee  for  the  further 
term  of  five  years,  for  the  annual  rent  of  eight  per  cent, 
upon  the  appraised  value  of  said  premises,  to  be  paid  in 
manner  aforesaid,  and  subject  to  all  the  conditions  afore- 
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said.  And  at  the  expiration  of  the  said  five  years,  and  any 
additional  five  years  thereafter,  it  shall  be  optional  with  the 
aaid  lessor  either  to  take  and  pay  for  the  said  improvements, 
at  an  appraisal  to  be  made  as  aforesaid,  or  to  have  said  pre- 
mises appraised  as  aforesaid  and  to  renew  this  lease  thereof 
to  the  said  lessee  at  an  annual  rent  of  ten  per  cent  upon  the 
appraised  value  thereof,  to  be  paid  as  aforesaid,  and  subject 
to  the  conditions  aforesaid.  And  in  case  the  said  lessor 
shall  elect  to  take  and  pay  for  the  said  improvements  in 
maimer  aforesaid,  he  shall  give  the  said  lessee  three  months 
notice  of  such  election  previous  to  the  time  herein  appointed 
for  the  appraisal  of  the  same/' 

When  the  lease  was  made,  the  lot  was  unimproved.  The 
lessee,  however,  entered  into  possession,  built  a  dwelling 
house  thereon,  and  has  made  other  valuable  improvements. 
At  the  expiration  of  the  term,  the  defendant  did  not  elect  to 
take  and  pay  for  the  improvements;  and  no  new  lease  was 
given  or  other  contract  made,  but  the  plaintiff  continued  in 
possession,  paying  rent  according  to  the  terms  of  the  original 
lease,  until  June,  1865,  when  the  defendant  commenced  a 
suit  before  a  justice  for  the  restitution  of  the  premises. 
This  action  was  instituted  to  restrain  the  prosecution  of  the 
suit  pending  before  the  justice,  and  to  compel  the  execution 
of  a  new  lease.  The  circuit  court  ordered  and  adjudged 
that  the  agreement  embodied  in  the  lease  for  a  renewal 
thereof  be  specifically  performed,  and  that  the  leased  prem- 
ises be  appraised  by  three  disinterested  men  (one  to  be 
chosen  by  each  party,  and  the  third  by  the  two  thus  chosen), 
and  tiiat  the  lease  be  renewed  to  the  plaintiff  for  the  term 
of  five  years  from  the  1st  of  May,  1868,  at  an  annual  rent 
of  eight  per  cent  upon  the  appraised  value  as  fixed  by  the 
appraisers. 

The  question  now  is,  can  this  judgment  be  sustained,  or 
must  the  objection  first  taken  to  it  prevail?    It  appears  to 
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US  that  it  would  be  in  conflict  with  the  principle  of  the 
decided  cases  upon  the  subject,  to  sustain  the  judgment  and 
enforce  a  performance  of  the  agreement  to  renew  the  lease. 
The  contract  sought  to  be  enforced  is  essentiallj  incom^ 
plete  in  a  most  important  particular,  as  the  amount  of  rent 
to  be  paid  depends  upon  an  appraisal  of  the  premises  to 
be  made  by  arbitrators  chosen  by  the  parties.  The  amount 
of  rent  to  be  paid  is  of  the  very  essence  of  the  contract. 
The  parties  have  not  agreed  upon  the  amount,  but  they 
have  agreed  upon  a  manner  by  which  the  amount  is  to  be 
ascertained.  Can  the  court  supply  the  defect  in  the  con- 
tract, or  decree  that  the  parties  shall  go  on  and  choose 
arbitrators  to  make  the  appraisal  ?  And  if  the  court  enforces 
a  performance  of  the  contract,  does  it  not,  in  substance  and 
effect,  enforce  an  agreement  to  arbitrate  ?  The  contract  is 
certainly  incomplete  as  it  now  stands,  and  resort  must  be 
had  to  the  action  of  arbitrators  to  supply  material  conditions 
in  it,  which  the  parties  did  not  agree  upon.  The  judgment 
directs  that  the  leased  premises  be  appraised  in  the  manner 
specified  in  the  lease,  and  that  thereupon  a  renewed  lease 
be  executed  at  an  annual  rent  of  eight  per  cent,  upon  the 
appraised  value.  What  is  this  but  enforcing  an  agreement 
to  arbitrate  ? 

Says  Judge  Sblden,  in  Oreason  v.  KeteUas^  17  N.  T.,  491- 
96 :  "  It  is  well  settled  that  courts  of  equity  will  never  enter- . 
tain  a  suit  to  compel  parties  specifically  to  perform  an  agree- 
ment to  submit  to  arbitration."  To  this  point  he  cites  the 
cases  of  Gourhy  r.  Duke  of  Somerset^  19  Vesey,  481,  and 
Agar  v.  MackleWy  2  Sim.  &  Stuart,  418.  These  authorities  fully 
sustain  the  proposition  to  which  they  are  cited,  and  a  num- 
ber of  other  cases  might  fee  cited  to  the  same  effect.  See 
MUner  v.  Gery,  14  Vesey,  400 ;  Bhtndett  v.  Bretiargh^  17  id., 
281 ;  Morgan  v.  MilmaUy  17  Eng.  L.  &  Eq.,  208 ;  Ciiy  of  Provir 
dence  v.  SL  John's  LodgCy  2  R.  L,  461 ;  Dike  v.  Orecncy  4  id., 
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286.  The  case  of  MtJbner  v.  Gtry^  waa  where  a  bill  was  filed 
for  a  specific  performance  of  an  agreement  for  the  sale  of 
certain  estates  according  to  the  valuation  of  two  persons, 
one  to  be  chosen  bj  each  party,  or  of  an  umpire  to  be  ap- 
pointed by  the  two  in  case  of  a  disagreement,  and  asking 
the  court  to  appoint  a  person  to  make  the  valuation,  or 
otherwise  to  ascertain  it ;  and  the  Master  of  the  Rolls  makes 
the  following  remarks,  which  are  quite  pertinent  to  the  ques- 
tion we  are  considering :  "  The  only  agreement  into  which 
the  defendant  entered,  was  to  purchase  at  a  price  to  be 
ascertained  in  a  specified  mode.  No  price  having  ever  been 
fixed  in  that  mode,  the  parties  have  not  agreed  upon  any 
price.  Where,  then,  is  the  complete  and  concluded  contract 
which  this  court  is  called  upon  to  execute  ?  The  price  is  of 
the  essence  of  a  contract  of  sale.  In  this  instance  the  par- 
ties have  agreed  upon  a  particular  mode  of  ascertaining  the 
price.  The  agreement  that  the  price  shall  be  fixed  in  one 
specific  manner,  certainly  does  not  afford  an  inference  that 
it  is  wholly  indifferent  in  what  manner  it  is  to  be  fixed.'* 
This  last  remark  is  not  strictly  applicable  to  this  case,  since 
the  judgment  directs  that  an  appraisal  shall  be  made  in  the 
manner  provided  for  in  the  lease.  But  the  real  ground  of 
the  difficulty  is,  that  the  contract  is  still  incomplete,  the  par- 
ties not  having  fixed  the  amount  of  rent  to  be  paid,  which 
is  an  essential  ingredient  in  the  lease  to  be  made.  The  con- 
tract which  the  court  is  called  upon  to  enforce  is  not  an 
existing  contract.  Its  terms  are  still  to  be  settled  by  arbi- 
trators ;  and  where  this  is  the  case,  courts  of  equity  refuse 
to  decree  a  specific  performance.  This  is  the  language  of 
the  authorities;  and  the  reasons  for  the  doctrine  are  so 
forcibly  stated  in  the  above  cases,  that  it  would  be  idle  to 
attempt  to  add  anything  to  them. 

The  contract,  then,  being  one  which  the  court  cannot  en- 
fcnrce,  the  question  arises,  What  relief,  if  any,  is  the  plaintiff 
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entitled  to  7  He  or  hia  asaignor  entered  into  possession  of  the 
lot,  and  has  made  yaluable  improvements  thereon,  as  it  is 
obvious  the  parties  expected  he  would  do.  Must,  then,  he 
yield  up  the  possession,  and  resort  to  his  action  at  law  to 
recover  damages  for  a  breach  of  the  covenants  in  the  lease  ? 
Or  can  he  have  the  value  of  the  improvements  assessed  by 
way  of  damages  in  this  case  ?  This  is  the  question  which 
has  given  us  the  chief  difficulty. 

In  the  first  place,  we  are  fiiUy  satisfied  that  it  was  the 
clear  duty  of  the  defendant  either  to  renew  the  lease  or  to 
take  and  pay  for  the  improvements.  One  or  the  other 
thing  it  was  his  bounden  duty  to  do,  and  he  has  shown  no 
valid  excuse  for  his  fidlure  to  perform  his  agreement  The 
lease  provides  that  in  case  the  lessor  elects  to  take  and  pay 
for  the  improvements,  he  should  give  the  lessee  three  months 
notice  of  such  election  previous  to  the  time  appointed  for 
the  appraisal  of  the  same.  It  is  optional  with  him  either 
to  take  his  property,  paying  the  appraised  value  of  the  im- 
provements, or  to  renew  the  lease.  He  refuses  to  do  either 
the  one  thing  or  the  other.  Now,  although  the  facts  alleged 
are  insufficient  to  justify  a  decree  for  a  specific  performance, 
yet  we  think  a  court  of  equity  may  retain  the  suit  for  the 
purpose  of  awarding  compensation  for  the  value  of  the  im- 
provements. Undoubtedly  an  action  lor  damages  for  non- 
performance of  the  contract  would  be  the  usual  remedy. 
But  must  this  suit  be  dismissed,  and  the  plaintiff  turned  over 
to  that  remedy  alone  ?  It  seems  to  us  not,  but  that  the  court, 
having  acquired  jurisdiction  of  tiie  cause,  should  provide 
and  grant  any  relief  consistent  with  the  case  made  by  the 
complaint  and  embraced  within  the  issue.  The  cases  of 
TeTmey  v.  The  State  Bmk^  20  "Wis.,  162,  and  Leonard  v.  Bo- 
gan^  id.,  540,  are  strong  authoritiee  for  this  practice.  So 
are  the  cases  of  Oreason  v.  KeieUas^  9upra^  and  Barlow  v» 
Seotty  24  N.  T.,  40.    We  have  therefore  concluded  to  reverse 


Digitized  by 


Google 


!^4® 
88  4BQ| 
22  m 
L103  130 


482         SUPREME  COURT  OF  WISCONSIN, 

Platto  T8.  ]>6U8ter,  impleiulfld  with  another. 

the  judgment,  and  send  the  case  back  with  directions  to  the 
circuit  court  to  ascertain  the  value  of  the  improvements 
placed  upon  the  property  by  the  the  plaintiff  or  his  assignor. 
And  we  are  further  disposed  to  permit  the  plaintiff  to  retain 
the  possession  until  he  is  paid  for  the  improvements.  This 
appears  to  us  just  and  equitable  under  the  circumstances. 

By  the  QrwrU — The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  for  further  proceedings 
in  accordance  with  this  opinion. 


Platto  vs.  Deustkr,  impleaded  with  another. 

JimiSDiOTioH  of  County  Court  of  MMwtukse, — ^iKimronoF,  to  re$trmm  tqmtMi 
ffocieimgt  tn  9curi  of  io^ordmati  fmiidUikm. 

1.  Within  the  limits  prescribed  by  law  for  the  oountj  court,  the  cironit  and 

coantj  courts  of  Milwaukee  county  are  courts  of  co-ordinate  jurisdic- 
tion in  equity. 

2.  Proceedings  under  a  Judgment  in  equity  will  not  be  restndned  by  anothfir 

court  of  co-ordinate  Jurisdiction,  iq^on  a  suit  subsequently  eommeneed 
therein. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

Application  for  an  injunction  to  restrain  the  defendants 
from  executing  a  writ  of  assistance  issued  from  the  county 
court  of  said  county.  The  case  stated  in  the  complaint  is 
substantially  as  follows :  In  1858,  Gilman  leased  to  one 
Krause,  a  certain  lot  in  the  city  of  Milwaukee  for  a  term  of 
years  at  a  specified  rent,  the  lessee  to  pay  taxes  assessed 
upon  the  premises  daring  the  term,  and  Oilman  to  have  a 
lien  (with  power  of  sale)  upon  such  buildings  as  Erause 
might  place  on  the  premises  during  the  term,  bs  security  for 
the  payment  of  any  rent  or  taxes,  not  paid  when  due.    On 
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the  15th  day  of  October,  1864,  Ej*aTi8e  sold  the  buildings 
and  improvements  then  upon  the  premises,  and  underlet 
said  premises  to  one  Witte,  who  took  possession.  In  April, 
1865,  Oilman  brought  suit,  and  in  November  following  ob- 
tained judgment  in  said  county  court,  to  enforce  an  alleged 
lien  against  said  buildings,  ^'  under  pretense  that  Erause 
was  in  default  and  arrears  for  rent  due  under  said  lease,  and 
for  taxes  which  he  had  neglected  to  pay,  although  said  Grilr 
man  had  not  then  paid  or  caused  to  be  paid  any  part  of  said 
taxes,  and  was  in  no  manner  damnified  by  the  default  of 
said  Krause,"  and  by  said  judgment  it  was  ordered,  among 
other  things,  that  the  dwelling  house  on  said  premises 
should  be  sold  at  public  auction  to  satisfy  the  amount  found 
due ;  and  afterwards,  in  1867,  said  dwelling  house  was  sold 
pursuant  to  the  judgment,  to  Gilman  himself,  and  the  sale 
confirmed.  Plaintiff  claims  to  be  owner  in  fee  of  said 
premises  and  the  buildings  thereon  under  tax  deeds  execu- 
ted subsequently  to  April  20th,  1865 ;  and  in  November, 
1865,  recovered  judgment  in  an  action  against  Witte,  in 
which  it  was  adjudged  that  he  (plaintiff)  was  owner  in  fee 
wad  entitled  to  the  possession  of  the  premiBCs;  and  ac- 
cordingly he  obtained  possession  thereof  ft-om  Witte  and 
thereupon  executed  to  him  a  lease  of  the  same  for  five 
years,  and  since  that  time  has  made  valuable  and  expensive 
improvements  thereon.  In  April,  1867,  Oilman  obtained 
from  the  county  court  a  writ  of  assistance  directed  to  the  de- 
fendant Deuster  J  as  sheriff,  directing  the  latter  to  forcibly 
remove  Witte  from  the  premises  and  put  Oilman  in  posses- 
sion; and  it  is  to  restrain  the  execution  of  this  writ  that  the 
present  action  was  brought 

An  iiijunctional  order  having  been  granted,  the  defendant 
Deuster  demurred  to  the  complaint  as  not  stating  a  cause  of 
action,  and  moved  to  dissolve  the  ii\junction ;  and  appealed 
from  an  order  denying  his  motion* 
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J.  DovmeTj  for  appellant,  to  the  point  that  a  court  of 
equity  does  not  enjoin  its  own  decrees  or  judgments,  or 
writs  issued  to  cany  them  into  execution,  or  the  decrees  of 
another  court  of  equity,  cited  1  Barb.  Ch.  Prac.,  619 ;  2 
Paige,  26 ;  Lane  v.  Clark^  1  Clark,  809 ;  Smith  v.  Ins.  Co.^ 
id.,  807;  1  Hoff.  Ch.  Pr.,  89,  note  2;  4  How.  Pr.  R,  350; 
Hunt  V.  Farmers'  L.  ^  T.  Co.,  8  id.,  416;  16  id.,  244;  14 
id.,  178 ;  Ghrant  v.  Quicks  5  Sandf.,  612.  He  also  contended 
that  a  public  officer  cannot  rightly  be  enjoined  from  execu- 
ting the  writ  of  another  co-ordinate  court  in  his  hands,  but 
the  injunction  should  be  against  the  plaintiff  or  his  attor- 
neys who  are  directing  the  execution  of  the  writ 

J,  V.  V.  PlattOy  for  respondent.     [No  brief  on  file.] 

Dixon,  C.  J.  "Within  the  limits  prescribed  by  law  for  the 
county  court,  the  county  and  circuit  courts  of  Milwaukee 
county  possess  equal  equity  powers.  They  are  courts  of 
concurrent  jurisdiction,  proceeding  upon  the  same  princi- 
ples and  in  the  same  modes.  Any  relief  which  can  be  ob- 
tained in  the  one  can  be  obtained  in  the  other,  and  neither 
has  any  authority  superior  to  the  other.  Will  an  injunction 
issue  from  one  of  these  courts,  upon  a  new  suit  commenced, 
to  restrain  proceedings  under  a  judgment  in  equity  ren- 
dered in  the  other?  The  question  may  be  more  broadly 
put:  "Will  one  court  of  co-ordinate  chancery  jurisdiction 
restrain  by  injunction  the  proceedings  previously  instituted 
in  another  ?  Can  the  execution  of  an  order  or  judgment  in 
equity  in  one  o*f  the  circuit  courts  of  this  state  be  restrained 
by  injunction  issued  in  an  action  subsequently  commenced  in 
another  circuit  court  ?  Such  is  the  question  presented  in 
this  case;  and  I  apprehend,  both  on  principle  and  authority, 
that  the  power  thus  claimed  does  not  exist;  or  if  it  does, 
that  it  ought  never  to  be  exercised.  It  is  easy  to  see  the 
great  confusion  and  endless  trouble  and  litigation  which 
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might  ensue  from  the  exercise  of  such  a  jurisdiction.  The 
impropriety,  I  might  say  the  utter  absurdity,  of  applying  to 
one  court  to  restrain,  modify  or  correct  the  orders  or  de- 
crees of  another  court  of  co-ordinate  jurisdiction,  is  also 
apparent.  I  think  it  is  wholly  inadmissible  to  do  so.  No 
instance  has  been  found  where  one  court  of  equity  has  thus 
interfered  with  the  proceedings  in  another  court  of  equity 
of  the  same  jurisdiction,  and  it  is  believed  that  none  can  be. 
The  practice  of  the  court  of  chancery  in  former  times  is 
well  understood.  An  original  bill  could  not  be  sustained 
either  by  parties  or  privies  to  a  former  suit,  for  an  injunc- 
tion to  restrain  proceedings  under  a  decree  in  such  suit. 
Dyckman  v.  Kemochany  2  Paige,  26.  And  the  rule  was  the 
same  where  the  new  bill  was  filed  either  in  the  same  or  an- 
other circuit,  by  a  stranger  to  the  original  suit  Smith  v. 
American  Life  Ins.  and  Trust  Co.,  1  Clarke  Ch.,  807 ;  Lane  r. 
Clark  J  id.,  809;  Newton  v.  Douglas^  cited  in  1  Hoff.  Ch. 
Practice,  89,  n.  (2).  The  proper  course  was  to  apply  to  the 
court  by  petition  for  an  order  in  the  original  suit.  Such  is 
the  practice  in  this  state.  Farmer^  and  Hitlers^  Bank  v. 
Luther,  14  Wis.,  96;  The  State  ex  rel  Mills  v.  Kispertj  21 
Wis.,  887.  See  also  WUsm  v.  Jarvis,  19  Wis.,  697.  The 
power  of  the  court  in  which  the  judgment  or  decree  was 
rendered,  to  grant  the  requisite  relief  in  cases  like  this,  is 
undoubted.  The  chancellor  might  always,  either  in  the 
court  or  at  chambers,  suspend  the  execution  of  a  final  order 
or  decree,  on  the  ground  of  subsequent  matter  that  would 
render  its  execution  oppressive  or  iniquitous.  Spann^  Jen- 
nings V.  Spam,  2  Hill's  Ch.  R.  (S.  C),  156.  In  Mc  Chard's 
Heirs  v,  McCUntock,  5  Littell,  804,  a  person  not  a  party  or 
privy  to  a  chancery  suit  had  been  turned  out  of  the  posses- 
sion of  land  under  a  writ  of  possession,  issued  to  carry  the 
decree  into  effSsct.    He  applied  to  the  court  in  the  same  suit, 

Vol.  XXn.— 81. 
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and  obtained  a  writ  of  restitution,  by  which  the  poesession 
of  the  land  was  restored  to  him. 

The  former  practice  in  chancery,  not  to  interfere,  upon  a 
new  bill  filed,  to  restrain  proceedings  in  equity  already 
pending,  is  in  perfect  harmony  with  the  provisions  of  the 
code,  and  fully  sustained  by  the  modem  decisions.  Ded^ 
rick  V.  Hoysradty  4  How.  Pr.  R.,  850 ;  JBuni  v.  Farmers'  Loan 
^  Trust  Co.,  8  id.,  416;  Bennett  v.  LeJioy,  14  id.,  178;  Amdi 
V.  WiUiams,  16  id.,  244 ;  Grant  v.  Quick,  5  Sandf.,  612 ;  An- 
thony V.  Dunlap,  8  Cal.,  26;  Bickett  v.  Johnson,  id.,  84;  Bevalk 
V.  Kraemer,  id.,  66 ;  Gorham  v.  Toomey,  9  id.,  77 ;  Uhlfelder 
V.  Levy,  id.,  607. 

For  these  reasons  the  motion  to  dissolve  the  injunction  in 
the  court  below  should  have  been  granted,  and  the  order 
appealed  from  must  be  reversed. 

By  the  Court. — Order  reversed. 


McHosB,  Adm'r,  and  Miother  vs.  Cain,  mipieaded,  etc. 

.   Wimts:  **A9iiffnar  </  a  thinff  m  action:"  See.  61,  eh.  187,  E.  8. 

One  who  tr«Bsfera  a  promissory  note  or  bill  hj  indorsement  or  delirerj,  is 
not  an  '*  assignor  of  a  thing  in  action,"  within  the  meaning  of  sec.  61, 
oh.  187,  R.  8.,  so  as  to  be  ezduded  from  testifying  in  the  case  there 
named. 

APPEAL  from  the  County  Court  for  Milwaukee  County. 

Action  by  the  executor  and  executrix  of  Pinney  Youngs, 
deceased,  to  recover  the  amount  of  two  promissory  notes, 
purporting  to  have  been  made  April  18, 1859,  by  "  Lee  k 
Cain,"  payable  to  their  order,  and  by  them  indorsed.  The 
complaint  avers  that  Lee  and  Cain  were  partners  in  April, 
1859,  and  that  the  notes  were  by  them  made  and  indorsed, 


Digitized  by 


Google 


FEBEITARY  TERM,  1868.  487 

MoHose,  Adm'r,  and  another  Tt.  Cain,  impleaded,  etc. 

Mid  were  then  for  value  delivered  to  Pinney  Young8  &  Co., 
and  by  said  firm,  for  value,  transferred  to  plaintiflT's  intes- 
tate, etc.  Qxin  answered  by  a  general  denial.  The  firm 
of  Pinney  Youngs  k  Co.  consisted  of  said  intestate  and  one 
Smith;  and  plidntififs  having  called  Smith  as  a  witness, 
offered  to  prove  by  him  the  co-partnership  of  the  defend- 
ants at  the  time  of  the  making  of  the  notes,  and  the  trans- 
actions and  conversations  between  witness  and  defendants 
at  that  time  in  reference  to  said  notes.  The  evidence  was 
rejected,  and  judgment  rendered  in  favor  of  Cain;  from 
which  the  plaintifis  appealed. 

Palmer  ^  Mookety  for  appellant. 

E.  Mariner y  fyr  respondent 

Dixon,  C.  J.    This  case  is  ruled  by  that  of  McConneU  v. 

McCrakeriy  AdmWj  et  al^  14  Wis.,  83.    We  there  held  that 

the  term  "  assignor  of  a  thing  in  action,"  in  sec.  61,  ch.  ISfT, 

B.  &,  does  not  include  a  person  who  transfers  a  promissory 

note  or  bill  by  indorsement  or  delivery.    The  witness  Smith 

was  therefore  competent  to  give  evidence  as  to  the  matters 

proposed  to  be  proved  by  him.    If  there  is  hardship  (as  no 

one  will  deny)  in  permitting  him  to  testify  to  conversations 

and  transactions  between  himself  and  the  defendant  Cdin^ 

when  Cain  is  peremptorily  Excluded,  that  is  a  matter  which 

addresses  itself  to  the  discretion  of  the  legislature,  and  not 

to  the  courts.    We  must  administer  the  law  as  we  find  it, 

and  have  no  dispensing  power  over  statutes  because  they 

establish  seemingly  harsh  or  uxgust  rules.    See  Wright  v. 

Mardy^  ante^  p.  848. 

By  the  Cbur^-*-Judgment   reversed,  and   a  new  trial 
awarded. 
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QlaBS  and  another  ts.  QoldmitK. 


Glass  and  another  vs.  Goldsicith. 

Bill  or  Ladivo  :  whm  opem  to  esg^Unaiiaii,    DeUpmy  of  gram  from  eUnUor 
to  ff€»94l,  whm  eompUti. 

1.  As  between  the  shipper  of  goods  and  the  owner  of  the  yesscl,  a  bill  of 

lading  is  open  to  explanation  as  to  the  quantity  of  the  goods,  their  con- 
dition, etc. 

2.  The  fact  that  the  shipper  has  surrendered  to  the  warehouseman,  after  the 

execution  of  the  bill  of  lading,  his  warehouse  receipt  for  the  tall 
amount  named  In  such  bill,  will  not  preclude  the  ship-owner  from  dis- 
puting the  correctness  of  the  bill  in  that  respect. 
8.  The  facts  that  the  warehouseman  weighed  grain  into  ears  in  the  ware- 
house (which  cars  were  then  to  be  taken  by  the  warehouseman's  horses 
and  men  to  the  edge  of  the  dock,  thence  to  be  discharged  into  the 
yessel),  and  that  '*  each  car  was  tallied  by  the  mate  or  other  authorised 
officer  of  the  yeesel,  in  the  warehouse,'*  did  not  constitute  a  deliyery 
there  of  the  grain  to  the  ship-master. 

APPEAL  from  the  Connly  Court  of  Milwaukee  County. 

Action  by  the  owners  of  a  vessel  against  the  owner  of  a 
cargo  of  wheat  shipped  on  said  vessel  from  Port  Washing- 
ton in  this  state  to  Buffitlo,  New  York,  to  recover  f  S91 
and  interest,  retained  by  the  consignee  from  the  freight 
earned,  as  the  value  of  197  bushels  of  wheat,  the  difference 
between  the  number  expressed  in  the  bill  of  lading  and  that 
delivered  to  such  consignee.  The  answer  set  up  a  defense 
and  counter-claim,  based  on  the  following  alleged  fiicts: 
Defendant  had  in  an  elevator  at  Port  Washington,  18,229 
bushels  of  wheat,  for  which  he  had  the  receipts  of  the 
warehouseman.  It  was  the  usage  in  said  port  for  vessels 
intended  to  be  loaded  with  wheat  from  the  elevator  to  lie 
by  a  pier  connected  therewith,  and  that  an  officer  of  the 
vessel,  together  with  the  warehouseman,  should  weigh  out 
and  tally  the  wheat,  and  that  the  officer,  on  such  tally, 
should  at  the  elevator  receive  the  wheat  for  the  vessel  and 


Digitized  by 


Google 


FEBRUARY  TERM,  1868.  489 

01*88  and  another  ts.  Goldsmith. 

stow  it  aboard,  and  that  thereupon  the  master  should  deliver 
a  bill  of  lading  to  the  warehouseman  for  whom  it  might 
concern,  and  that  the  holder  of  receipts  for  the  wheat, 
should,  upon  a  surrender  of  them,  be  entitled  to  the  bill  of 
lading.  The  officers  of  plaintiflEs'  vessel,  with  the  ware- 
houseman, did,  in  said  elevaiovy  weigh  out  and  tally  to  the 
vessel  13,229  bushels  of  defendant's  wheat,  which  said 
vessel  then  and  there  received,  and  the  master  delivered  to 
the  warehouseman  a  bill  of  lading  for  that  amount,  of  the 
tenor  above  stated,  which  the  warehouseman  delivered  to 
defendant  as  and  for  said  vessel's  bill  of  lading ;  in  consid- 
eration whereof,  and  relying  on  the  representations  in  said 
bill  contained,  defendant  surrendered  the  warehouse  receipts 
for  the  number  of  bushels  above  named.  Plaintifls  failed 
to  deliver  the  full  amount,  and  thereby  defendant  sustained 
a  loss  of  197  bushels,  of  the  value  of  $891.  Substantially 
the  same  facts,  except  as  to  the  delivery  and  receipt  of  the 
grain,  were  set  up  in  a  separate  defense.  At  the  trial,  the 
plaintiflfe  admitted  that  they  delivered  at  Buffalo  197  bush- 
els less  than  the  number  named  in  the  bill  of  lading,  but 
introduced  evidence  of  the  circumstances  under  which  the 
bill  of  lading  was  signed,  and  tending  to  show  that  the 
number  was  left  in  blank  at  the  time  of  such  signature,  to 
be  afterwards  filled  up  by  the  warehouseman;  that  the 
wheat  was  loaded  into  cars  in  the  elevator,  the  cars  having 
been  previously  weighed ;  that  after  the  cars  were  loaded 
they  were  again  weighed,  the  tally  being  kept  by  the  ware- 
houseman or  an  agent  for  him,  and  by  the  mate  as  a  repre- 
sentative of  the  vessel,  and  the  weight  of  each  car  was 
agreed  on  before  it  left  the  warehouse ;  that  a  horse  was 
then  hitched  to  the  car  and  hauled  it  down  to  the  edge  of 
the  dock  near  tiie  vessel,  and  there  a  spout  from  the  vessel 
was  attached  to  one  projecting  from  the  car,  and  through 
these  the  wheat  was  discharged  into  the  vessel;  that  there 
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was  some  loss  of  wheat  between  the  car  and  the  vessel,  but 
that  all  the  wheat  delivered  upon  the  vessel  was  carried 
without  loss  to  Buffalo,  and  there  delivered  to  the  con- 
signee. The  defendant's  evidence  tended  to  show  that 
there  was  a  considerable  waste  at  the  end  of  the  spout  on 
board  of  the  vessel  and  near  the  hatch,  of  which  end  the 
sailors  had  charge,  as  it  was  their  business  to  have;  that 
this  waste  was  caused  by  the  roughness  of  the  sea  during 
the  latter  part  of  the  time  that  the  vessel  was  loading,  pro- 
ducing a  violent  motion  of  the  vessel  and  throwing  the 
wheat  upon  the  deck,  which  was  washed  by  the  water ;  that 
the  state  of  the  sea  during  that  time  was  such  that  the  pro- 
cess of  loading  should  have  been  suspended ;  and  that  it 
was  for  the  captain  of  the  vessel  to  determine  whether  such 
suspension  should  be  made.  It  also  tended  to  show  that 
the  full  amount  named  in  the  bill  of  lading  was  delivered 
over  the  rail  of  the  vessel,  and  that  defendant  had  nothing 
to  do  with  the  loading,  and  had  no  knowledge  that  the 
amount  was  short  when  he  delivered  the  warehouse  receipts 
and  received  the  bill  of  lading.  It  further  appeared  that 
the  cars  and  the  horses  by  which  they  were  drawn  belonged 
to  the  warehouse,  whose  men  were  on  the  dock  in  charge 
of  them,  but  some  of  the  vessel's  crew  were  also  on  the 
dock,  and  "  helping  generally."  The  warehouseman  testi- 
fied: ^^The  sailors  were  standing  about  the  spouts;  that 
was  their  business.  We  take  care  of  the  cars  and  the  grain 
before ;  but  they  have  to  look  after  the  spouts.  *  *  There 
was  a  little  waste  at  the  ear  end  of  the  spouts — ^five  to  seven 
bushels.  I  told  the  captain  I  would  make  allowance  for  it" 
,  The  court  instructed  the  jury  that  if  the  whole  amount 
of  wheat  actually  delivered  on  board  the  vessel  at  Port 
Washington  was  delivered  to  the  consignee  at  Buffalo,  then 
plaintiffs  were  entitled  to  recover  the  amoimt  claimed  by 
them;  and  that  if|  in  loading  the  vessel,  wheat  was  lost 
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after  it  passed  over  tbe  rail  thereof^  the  loss  would  fall  on 
the  vessel;  and  that  it  \^as  for  plaintiffs  to  prove  the 
alleged  error  in  the  bill  of  lading. 

The  following  instructions  asked  by  the  defendant  were 
refused  by  the  court :  1.  "  If  the  warehouseman  weighed 
into  cars  defendant's  wheat  for  plaintiffj^  to  load  on  their 
vessel  and  transport  to  Bufiblo,  and  each  car  was  tallied  by 
the  mate,  or  other  authorized  officer  of  the  vessel,  such  acts 
constituted  a  delivery  to  and  acceptance  by  plaintiffii  as 
common  carriers,  of  each  car  of  wheat  as  soon  as  so  tallied ; 
and  from  the  time  of  such  delivery  and  acceptance,  plaintiff 
were  bound  to  safely  keep  and  load  such  wheat  on  ,board 
the  vessel.  2.  If  such  cars,  so  weighed  and  tallied,  con- 
tained the  quantity  of  wheat  mentioned  in  the  bill  of  lading, 
plainti£b  are  liable  to  defendant  for  the  value  of  the  differ* 
ence  between  such  quantity  and  that  delivered  at  Buffalo, 
at  the  market  price  at  Buffalo.''  Another  instruction  so 
asked  and  revised  was,  in  substance,  that  if  after  such 
weighing  and  tallying,  the  master  of  the  vessel  signed  bills 
of  lading  in  blank,  and  agreed  that  the  warehouseman 
should  fill  out  the  same,  which  he  did,  and  if  defendant,  in 
consideration  of  the  delivery  to  him  of  the  bill  of  lading, 
surrendered  the  warehouse  receipts  to  an  amount  equal  to 
that  specified  therein,  without  any  reason  to  believe-  that 
such  amount  was  erroneous,  plaintiffs  were  estopped  from 
denying  that  such  amount  was  weighed  and  tallied. 

Yerdict  for  the  plaintiffs  for  the  full  amount  claimed  by 
them;  new  trial  denied;  and  defendant  appealed  from  a 
judgment  on  the  verdict. 

Mnmons  ^  VanDykCy  for  appellant,  argued  that  there  was 
an  implied  promise  that  the  master  and  crew  would  take 
due  care  of  the  wheat  as  to  loading  it  on  board,  by  which 
both  the  vessel  and  owners  were  bound.  1  Parsons'  Mar. 
Law,  122.    It  is  the  master's  duty  to  ^re  a  bill  of  ladings 
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which  has  an  important  influence  over  the  rights  and  obliga- 
tions of  the  parties,  and  whose  statements  should  be  accurate. 
Id.,  134-5.  If  such  a  bill  has  altered  the  situation  of  parties 
relying  on  its  truth,  so  that  either  an  innocent  party  must 
suffer,  or  else  the  ship  owner,  whose  agent  signed  the  bill 
either  fraudulently  or  heedkaslyy  the  owner  must  bear 
the  loss.  Id.,  187.  This  defense  does  not  grow  out  of 
the  bill  of  lading,  but  of  the  implied  agreement  on  the 
part  of  the  owners  that  the  master  will  make  all  the  papers 
usually  issued  by  him  with  accuracy.  In  signing  bills  of 
lading  in  blank,  the  master  was  guilty  of  gross  negligence. 
In  consequence  of  this  n^ligence,  the  defendant  delivered 
up  his  warehouse  receipts,  thus  divesting  himself  all  means 
of  Controlling  the  property,  and  passing  the  title.  Bice  v. 
OuUer,  17  Wis.,  861;  Whitney  v.  TibbUs,  id.,  869.  The 
warehousemen  could  pass  a  good  title  to  a  third  party ;  and 
defendant  would  be  remitted  to  an  action  against  the  ware- 
housemen, with  the  burden  upon  him  of  overcoming  the 
prima  facie  evidence  of  delivery  to  him  furnished  by  the 
possession  of  the  receipts,  and  sustained  by  the  tally, 
against  which  he  could  only  offer  proof  by  the  crew  of  the 
vessel  that  they  delivered  all  they  received,  and  that  the 
tneasurement  in  Buffalo  was  accurate.  2.  We  submit  that 
defendant,  having  taken  the  bill  of  lading  from  the  ware- 
housemen in  extinguishment  of  his  receipts,  stands  on  the 
same  footing  as  a  holder  for  a  valuable  consideration ;  as  to 
whose  rights  see  Abbott  on  Ship.,  *826 ;  1  Parsons'  Mar. 
Law,  187,  and  cases  cited  in  note ;  Strong  v.  Baihoay  Oo.^ 
Am.  Law  Reg.,  Sept.,  1867,  p.  680;  Laws  of  1860,  ch.  840; 
Laws  of  1868,  ch.  28;  Norris  v.  Wlwaukee  Dock  Co.,  21 
Wis.,  180.  8.  The  delivery  of  the  wheat  was  complete 
when  the  tally  was  made  by  the  mate.  This  weighing  was 
for  a  two-fold  purpose :  as  between  the  warehousemen  and 
the  defendant,  it  was  to  determine  the  amount  shipped  out 
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of  the  warehouse ;  as  between  the  warehoasemen  and  the 
vessel,  it  was  to  set  it  apart  and  deliver  it  to  the  mate. 
When  once  tallied  by  the  mate,  the  whole  duty  of  the  ware- 
housemen w^  ended ;  they  had  no  more  control  over  it 
Newhall  v.  The  Barque  R.  C.  WinsloWy  8  Law  Monthly,  78. 
The  vessel  or  owners  are  bound  by  the  reception  of  the 
goods  for  transportation,  by  any  person  authorized  by  the 
master  or  owner  to  receive  them,  either  on  board,  on  a 
lighter,  or  at  an  adjacent  wharf  or  other  usual  place  of  de- 
livery. 1  Parsons'  Mar.  Law,  132 ;  Balkley  v.  The  Naumkeag 
Steam  Cotton  Co.,  24  How.  (IT.  8.),  886.  The  fact  that  the  trans- 
portation of  the  wheat  from  the  elevator  to  the  vessel,  and 
its  discharge  from  the  cars,  were  managed  jointly  by  the 
warehousemen  and  the  crew,  does  not  change  the  time  of 
the  commencement  of  the  vessel's  liability.  Newhail  v. 
Barque  R.  C.  WinsloWy  supra;  DeMott  v.  Larawayy  14  WendL, 
225. 

Jno.  W.  ^  A.  L,  Carrfy  for  respondents,  to  the  point  that 
the  bill  of  lading  is  not  conclusive  as  between  the  shipper 
and  vessel  owner,  cited  EUia  v.  WtUardy  9  N.  Y.,  629; 
Strong  v.  Railway  Co.,  Am.  Law  Reg.,  Sept.,  1867,  p.  680. 
2.  No  act  can  constitute  a  delivery  which  does  not  place  the 
property  within  the  actual  custody  and  control  of  the  party 
to  whom  the  delivery  is  to  be  made.  Plaintifi  kept  a  man 
at  the  scales  to  tally  the  weights  and  ascertain  the  quantity 
of  wheat,  for  their  own  protection  and  convenience,  but  ex- 
ercised no  control  over  the  wheat  until  it  was  discharged 
from  the  cars  over  the  rail  of  the  vessel. 

Dixon,  C.  J.  It  is  well  settled  as  between  the  original 
parties,  the  shipper  of  the  goods  and  the  owner  of  the 
vessel,  that  a  bill  of  lading,  like  other  receipts,  is  open  to 
explanation,  so  far  as  it  is  a  receipt,  that  is,  as  to  the  quan- 
tity of  the  goods,  their  condition,  and  the  like.    ElUs  v. 
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WiUard,  9  N.  T.,  629;  and  Sttons  v.  Saikoay  Co.,  Sup.  Ct, 
Mich.,  Am.  Law  Reg.,  Sept.,  18§7,  and  caaea  cited.  The 
jury  in  this  case,  upon  evidence  which  is  not  claimed  to 
have  heen  insufficient,  have  found  that  there  was  a  mistake 
in  the  bill  of  lading  as  to  the  quantity  of  wheat  shipped; 
but,  as  the  defendant,  the  shipper  of  the  wheat,  held  the 
warehouse  receipts  of  Blake  &  Son  for  the  wheat  before  it 
was  shipped,  which  receipt,  for  the  full  amount  of  wheat 
specified  in  the  bill  of  lading,  he  surrendered  to  Blake  k 
Son  on  delivery  to  him  of  the  bill  of  lading,  and  without, 
as  he  testifies,  knowing  anything  about  the  mistake,  it  is 
contended  that  the  plaintifEs  ought  to  have  been  precluded 
from  showing  the  mistake ;  and  that  an  instruction  of  the 
court  to  the  jury,  that  they  were  to  inquire  as  to  the  whole 
amount  actually  delivered  on  board  the  vessel,  was  errone- 
ous. This  is  the  principal  question  to  be  considered  in  the 
case.  It  is  argued  that  the  warehouse  receipts  were  valu- 
able evidence  of  the  defendant's  right  to  the  wheat;  that 
the  surrender  of  these  to  the  warehousemen  destroyed  this 
evidence,  and  so  far  divested  the  title  of  the  defendant  that 
the  warehou3emen  could  pass  a  good  title  to  a  third  party, 
and  that  thus  the  defendant  would  be  remitted  to  his  action 
against  the  warehousemen  for  the  value  of  the  property,  m 
which  action  the  burden  of  proof  would  be  upon  him  to 
overcome  the  prima  facie  evidence  afibrded  by  the  produc- 
tion of  the  receipts  in  their  hands.  This  is  about  all  there 
is  of  the  objection ;  the  burden  of  proof  has  been  changed. 
Is  this  such  a  change  in  the  situation  of  the  defendant, 
caused  by  the  mistake  in  .the  bill  of  lading,  as  ought  to 
make  the  bill  of  lading  conclusive  between  these  parties? 
We  are  cited  to  no  authority  to  this  effect,  and  we  know  of 
none.  It  seems  clear  to  us  that  it  is  not,  and  consequently 
that  there  was  no  error  in  the  instructions  given  upon  this 
part  of  the  case. 
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Thd  foar  speoial  instractions  asked  by  the  defendant 
were  properly  refased,  because  the  placing  of  the  wheat  in 
the  cars  in  the  warehouse,  or  on  the  dock,  was  not  a  delivery 
to  the  carrier  or  on  board  the  vessel,  so  as  to  make  the 
carrier  liable. 

By  the  Court — Judgment  affirmed. 


Mbckleh  vs.  Blakb. 


79  mj 

I  86  484| 

32  495 

104  610 


TBin>om  AWD  Yixdm  :  Bnach  of  eovmumi  of  #mi«pi — Datmiffu-'Reteiitum  of 
tale.  Btatutb  or  Likitatiohb:  Adverte  po—euion  under  tax  deed.^-^ 
Mevertal  of  judgmaU, 

1.  For  broaeh  of  Uio  core&ftBt  of  soiiin,  wKere  thero  haf  been  bo  eriotion  nor 

other  Miual  ii^vrj,  the  grsntee  oan  reoorer  only  neminnl  damages. 

2.  But  the  grantee,  after  tendering  a  re-conyeyance  and  poaseseion,  may 

maintain  an  action  to  rescind  and  recover  the  purchase  money. 

S.  Under  sees.  6,  10,  ch.  1S8,  R.  8.^  1858,  adyerse  possession  under  a  tax 
deed  for  ttn  years  commencing  hefort  that  rerision,  barred  the  title  of 
the  original  owner,  if  a  reasonable  portion  ef  the  term  remained  after 
the  act  to  enable  him  to  commence  suit ;  otherwise  the  previous  limita- 
tion of  twenty  years  would  apply. 

4.  A  Judgment  of  dismissal  will  not  be  reversed  where  the  only  relief  to 
which  the  pHdntiiF  was  entitled  was  a  Judgment  for  nominal  damages. 

APPEAL  from  the  Circuit  C5onrt  for  MUwtmkee  County. 

In  March,  1867,  Blake  conveyed  to  Mecklem  the  south 
eighty  feet  of  "  lots  7  and  11,  in  block  17,"  in  a  certain 
section  of  land  in  Washington  county,  the  consideration 
named  being  $4,000 ;  and  the  deed  contained  the  usual  cov- 
enants of  seiidn  and  against  incumbrances.  Mecklem 
brought  this  action  to  recover  the  purchase  money  paid, 
alleging  a  breach  of  said  covenants.  The  fiftcts  will  suffi- 
ciently appear  from  the  last  paragraph  of  the  opinion. 
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The  jury,  under  the  direction  of  the  court,  found  for  the 
defendant;  and  the  plaintiff  appealed  from  the  judgment 

Hugh  Cunning^  for  appellant,  cited  Rawle  on  Cov.,  84, 
89,  344-49,  464-5,  682;  2  ffilliard  on  R.  P.,  849,  408, 
410;  Abbott  v.  Alien,  14  Johns.,  248;  1  Come.,  609,  564; 
Beckmann  v.  HenUy  17  TVis.,  412;  6  Wis.,  86. 

A.  M.  Blair,  for  respondent. 

Dixon,  C.  J.  This  case  presents  the  vexed  question  of 
the  measure  of  damages  in  an  action  for  a  breach  of  the 
covenant  of  seizin,  where  the  covenantee  has  entered  and 
held  possession  of  the  land  under  the  deed  without  ouster 
or  eviction  by  paramount  title,  and  without  having  sustained 
any  real  injury  in  consequence  of  the  alleged  breach.  In 
this  country  there  is  an  irreconcilable  conflict  of  decisions 
upon  the  question.  In  some,  perhaps  most,  of  the  states,  no 
distinction  is  taken  between  a  nominal  and  a  substantial 
breach  of  the  covenant — a  breach  by  which  the  covenantee 
sustains  no  injury,  and  one  where  he  is  actually  injured; 
and  it  is  held  that  the  covenant  is  broken  as  soon  aa  made, 
and  becomes  at  once  a  chose  in  action,  not  assignable  at  com- 
mon law,  and  not  passing  by  descent  or  conveyance  of  the 
land ;  and  that  on  such  merely  nominal  breach,  the  cov- 
enantee, though  still  possessed  of  the  land,  may  sue  for  and 
recover  back  the  purchase  money  paid,  and  interest  upon 
the  same  for  such  length  of  time  as  he  himself  may  be  liable 
for  the  use  and  occupation  of  the  premises  to  the  rightfal 
owner.  Several  decisions  to  this  effect  are  cited  by  Judge 
Downer  in  his  opinion  in  Noonan  v.  Ilsley,  21  Wis.,  138; 
and  others  may  be  found  in  the  note  to  Spencer* a  Oise,  1 
Smith's  Leading  Cases,  *164-65.  This  doctrine  has  been 
carried  so  far  as  to  hold  that  full  damages  may  be  recovered 
on  a  covenant  for  seizin  or -against  incumbrances,  even  when 
the  land  has  been  conveyed  by  the  covenantee  before  action 
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brought,  without  warranting  the  title,  and  for  as  much  or 
even  more  than  he  originally  gave.     Davis  v.  Lyman^  6 
Conn.,  249 :    Cornell  v.  Jackson^  8  Oush.,  609 ;   Bickford  v. 
PagCy  2  Masa.,  455 ;  Bennett  v.  Irwm^  8  Johns.,  868.    On  the 
other  hand,  the  English  courts,  and  with  them  the  courts  of 
several  of  the  states,  make  a  distinction  between  a  mere 
formal  breach,  from  which  no  real  damage  results,  and  a 
final  or  complete  breach,  by  whieh  the  possession  of  the  land 
is  lost  or  other  actual  injury  ensues.     The3e  courts  hold  that 
where  the  covenantor  is  in  possession  claming  title,  and 
delivers  the  possession  to  the  covenantee,  the  covenant  of 
seizin  is  not  a  mere  present  engagement,  made  for  the  sole 
benefit  of  a  covenantee,  but  that  it  is  a  covenant  of  indem- 
nity entered  into  in  respect  of  the  land  conveyed,  and  in- 
tended for  the  security  of  all  subsequent  grantees,  until  the 
covenant  is  finally  and  completely  broken ;  and  they  conse- 
quently hold  that  no  such  right  of  action  accrues  to  the 
covenantee  on  the  mere  nominal  breach,  which  always  hap- 
pens the  moment  the  covenant  is  executed,  as  is  sufficient 
to  merge  or  arrest  the  covenant  in  the  hands  of  the  cov- 
enantee, or  to  deprive  it  of  the  capacity  of  running  with  the 
land  for  the  benefit  of  the  person  holding  under  the  deed 
when  an  eviction  takes  place  or  other  real  injury  is  actually 
sustained.    The  possession  of  the  land,  or  seizin  in  fact, 
under  the  deed,  by  the  covenantee  or  those  claiming  through 
him,  is  considered  such  an  estate  as  carries  the  covenant 
along  with  it;  and  whilst  some  of  the  cases  hold  that  such 
possession  or  seizin,  so  long  as  it  remains  undisturbed,  satis- 
fies the  covenant,  so  that  no  action  can  be  maintained  until 
a  right  of  substantial  recovery  exists,  consequent  upon  an 
eviction  or  other  actual  loss,  it  is,  or  seems  to  be,  the  opin- 
ion of  the  courts  in  others,  that  there  may  be  an  action  by 
the  covenantee  for  the  formal  breach,  in  which  only  nominal 
damages  can  be  recovered.    It  is  not  required  of  us  here  to 
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express  an  opinion  as  to  which  of  these  views  may  he  the 
more  correct;  since  the  result  in  this  action  would  he  the 
same,  whichever  view  was  taken.  It  is  enough  that  hoth 
result  in  establishing  the  same  proposition,  which  is,  that 
the  covenant  is  a  covenant  of  indemnity  against  actual  dam- 
age arising  from  want  of  lawfiil  title,  and  that  it  runs  with 
the  land  until  such  damage  has  actually  arisen  to  the  party 
holding  possession  under  the  deed. 

The  English  decisions  to  which  reference  is  made,  are 
Kingdon  v.  NottUy  1  Maule  &  Selw.,  855 ;  -Ktnjr  r.  Jones^  6 
Taunt.,  418;  and  Kingdon  v.  JVottfe,  4  Maule  k  Selw.,  58. 
These  have  been  followed  in  Indiana  {Martin  v.  Bakery  6 
Blackf.,  282;  and  Overhiser  v.  McOaUistery  10  Indiana,  41); 
in  Ohio  {Backus  v.  McCotfy  8  Ohio,  211;  Foote  v,  Burnet^  10 
id.,  817;  and  Devcre  v.  SunderUmdy  17  id.,  52) ;  and  in  Mis- 
souri {Dickson  V.  DesirCy  28  Mo.,  151).  Such  also  is  the  prac- 
tical effect  of  the  decision  in  Kew  Hampshire,  Morrison  v. 
Underwoody  20  K  H.,  869,  where  it  was  held  that  upon 
breach  of  the  covenant  of  seizin,  no  more  than  nominal  dam- 
ages can  be  recovered,  unless  it  appears  that  the  grantee  has 
suffered  some  actual  injury.  And  the  same  doctrine  is 
directly  sustained  in  South  Carolina,  where  the  covenant 
against  incumbrances  is  similarly  interpreted,  and  it  is  held 
that  the  right  of  action  passes  with  a  transfer  of  the  land, 
and  vests  in  the  party  on  whom  the  weight  of  the  incum- 
brance falls,  and  not  in  the  original  covenantee.  McCrady 
V.  BrisbanSy  1  KTott  &  McCord,  104;  Jeter  v.  Qlemiy  9  Rich- 
ardson, 876.  And  it  gains  much  additional  strength  ftom 
the  decisions  in  several  other  states,  where  it  is  held  that 
upon  the  covenant  against  incumbrances,  which,  like  the 
covenant  of  seizin,  is  broken,  if  at  all,  as  soon  as  made,  the 
covenantee  can  found  no  right  to  actual  damages  on  the 
mere  existence  of  the  incumbrance,  but  will  be  limited  to  a 
nominal  recovery,  unless  he  has  paid  off  the  incumbrance, 
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or  actually  lost  the  estate  in  consequence  of  it.  Jklav^yne 
V.  NorriSj  7  Johnson,  858;  Bean  v.  Mayo y  6  Maine,  94;  Jtich- 
ardson  v.  DorVy  6  Vt.,  9;  Siannard  v.  Eldredge^  16  Johns., 
254;  Prescott  v.  Trueman^  4  Mass.,  627;  W]/man  v»  Ballard^ 
12  id.,  *304;  Tafi  v.  Adams,  8  Pick.,  547;  LeffingweU  v. 
MUottj  id.,  467 ;  Harlow  v.  Thomas^  15  id.,  66.  If  the  incum- 
brance may  never  be  enforced,  and  the  covenantee  never 
injured  by  it,  so  the  outstanding  paramount  title  may  nev^r 
be  asserted,  and  no  damage  ever  result  from  that.  If  the 
covenantee  is  not  permitted  to  recover  the  amount  of  the 
incumbrance  without  having  discharged  it,  because  he  may 
thus  retain  both  the  land  and  the  money  so .  recovered,  it 
would  seem  that  he  ought  not  to  be  allowed  to  recover  the 
consideration  money  and  interest  and  at  the  same  time  to 
retain  possession  of  the  land  under  a  title  which  may  never 
be  disturbed,  or  the  defects  of  which  may  be  remedied  by 
the  payment  of  an  inconsiderable  sum,  or  by  the  mere  lapse 
of  time  without  the  payment  of  any  money  at  all. 

This  doctrine  is  furthermore  supported  by  the  decisions 
of  this  and  other  courts,  that  where  a  deed  is  made  and 
accepted,  and  possession  taken  under  it^  want  of  title  will 
not  enable  the  purchaser  to  resist  the  payment  of  the  pur- 
chase money,  while  he  retains  the  deed  and  possession,  and 
has  been  subjected  to  no  inconvenience  or  expense  on 
account  of  the  defect  of  title.     Toft  v.  Kesady  16  Wis.,  278 
HorUm  V,  Arnold,  18  id.,  212;  Ludlow  v.  Qilman,  id.,  652 
HaU  V.  Gakj  14  id.,  84;  BiU  v.  BuUer,  6  Ohio  St,  207 
SmaU  V.  Be^es,  14  Ind.,  168.    Nothing  could  be  more  incon- 
sistent than  to  hold  that  the  purchaser  in  possession  cannot 
resist  an  action  to  compel  payment  of  the  purchase  money, 
and  yet  that  he  may  turn  around  and  immediately  recover 
it  back  by  suit  upon  the  covenant  of  seizin. 

On  the  whole,  after  the  fullest  consideration  of  the  ques- 
tion and  examination  of  the  authorities,  we  are  satisfied 
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that  the  decisions  of  the  English  courts,  and  of  the  courts 
in  this  country  in  which  they  have  been  followed,  furnish 
the  only  sound  and  just  rule  for  the  interpretation  of  the 
covenant  of  seizin.  "We,  therefore,  without  hesitation, 
adopt  it,  and  deem  it  unnecessary  at  this  time  to  enter  more 
at  large  into  the  reasons  for  this  conclusion,  since  they  are 
so  fully  illustrated  in  the  several  cases  to  which  reference 
has  been  made. 

"We  proceed  now  to  apply  the  rule  to  the  case  before  us. 
BlakCy  being  in  possession  under  color  of  title,  claiming 
adversely,  sold  and  conveyed  the  premises,  with  covenants 
of  seizin  and  against  incumbrances,  to  Mecklem^  who  entered 
under  the  deed  and  held  possession  for  several  years,  until 
a  mortgage  executed  by  him  to  secure  a  portion  of  the 
purchase  money  was  foreclosed,  and  the  premises  sold,  and 
possession  delivered  to  the  purchaser  pursuant  to  the  judg- 
ment. About  one  year  afterward,  this  action  was  com- 
menced, in  which  it  is  neither  claimed  nor  shown  that 
Mecklem  was  ever  disturbed  in  the  possession,  or  that  he 
suffered  any  other  actual  damage  by  reason  of  the  defect 
in  Blake^s  title.  In  fact,  the  title  to  one  of  the  lots  (lot  11) 
became  perfect  by  lapse  of  time  before  or  about  the  time 
this  action  was  commenced.  It  had  been  occupied  by 
Blake  and  his  assigns,  under  claim  of  title  exclusive  of  any 
other  right,  founded  on  the  tax  deed  to  Farwell  of  June 
7th,  1845,  for  the  period  of  ten  years.  This,  under  tbe 
present  statute  (R.  S.  1858,  ch.  188,  sees.  6  and  10),  barred 
the  title  of  the  original  owner.  This  statute  is  applicable, 
because  a  reasonable  portion  of  the  term  limited  remained 
after  its  passage,  in  which  the  original  owner  might  have 
commenced  suit.  Smith  v.  Packard^  12  Wis.,  871;  SoweU 
V.  HoweUy  15  id.,  55.  The  same  was  not  true,  however,  of 
lot  sev6n,  which  is  governed  by  the  statute  of  1849,  and 
required  "to  adverse  possesion  of  twenty  years.    R  S., 
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1849,  ch.  127,  sees.  6  and  7.  That  lot  having  been  adversely 
possessed  for  the  period  of  ten  years  before  the  statutes  of 
1858  took  effect,  the  limitation  of  ten  years  was  inapplica- 
ble. Osbom  V.  JaineSj  17  Wis.,  573.  But  be  this  as  it  may, 
it  is  obvious  that  Mecklem  has  suffered  no  damage  in  conse- 
quence of  the  defect.  The  result  to  him  would  have  been 
the  same,  had  Blake^s  title  been  indefeasible.  In  no  event 
can  he  recover  more  than  nominal  damages.  The  convey- 
ance by  the  foreclosure  is  the  same  as  if  he  himself  had 
voluntarily  conveyed.  If  he  desired  to  rescind  for  want  of 
title,  and  to  recover  back  the  purchase  money  paid  and 
interest,  he  should  have  tendered  Blake  a  re-conveyance 
and  the  possession,  and  then  he  could  have  maintained  his 
action^  Tafi  v.  Kessel^  supra.  As  it  is,  he  has  sustained  no 
real  injury,  and  we  are  not  required  to  say  whether  he  was 
entitled  to  nominal  damages  or  not  If  he  was,  and  the 
circuit  judge  erred  in  instructing  the  jury  that  their  verdict 
must  be  for  the  defendant,  still  the  judgment  would  not 
forHhat  reason  be  reversed.  Laubmheimer  v.  ManUy  19 
Wis.,  519. 
£j/  the  CofUTU — Judgment  affirmed. 


Madigak  and  another  vs.  Walsh. 

DowiB :     H99band*9  oral  agreemmU  of  moU  of  landi,  brforo  th$  marrwgo, 

1.  An  inohoate  right  of  dower  is  suoh  an  interest  in  land  as  wiU  enable  the 

wife  to  maintain  an  action  to  establish  such  contingent  right,  and  re- 
more  a  cloud  fraudulently  attempted  to  be  created  upon  it. 

2.  An  oral  agreement  for  the  sale  of  lands  being,  under  the  statutes-  of  this 

state,  not  pierelj  Toidable  but  void^  a  wife  acquires  on  the  marriage  an 
inchoate  right  of  dower  in  lands  of  her  husband,  notwithstanding  sioh 

Vol.  XXn.— 88. 
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an  agreement  preTionsly  entered  into,  irbere  there  la  no  part  perform* 
anee  h^e  ik$  m&triage  taking  the  case  out  of  the  ttatute. 

APPEAL  from  the  Circuit  Court  for  Ozaukee  County. 

Action  by  Mary  and  Patrick  Madigan  to  have  a  deed  of 
forty  acres  of  land  in  said  county  executed  by  them  to 
Walsh,  adjudged  fraudulent  and  void  as  against  her. 
Plaintifi  are  husband  and  wife,  and.  were  such  in  December, 
1857,  at  which  time  said  PaMek  was  seized  in  fee  of  the 
lands  described  in  said  deed ;  and  the  complaint  alleges  that 
Walsh,  Patrick  Madigan,  and  others,  at  his  request,  with  in- 
tent to  defraud  said  Mary,  represented  to  her  that  the  deed 
(which  Patrick  had  executed)  was  a  promissory  note,  and 
she,  not  being  able  to  read  writing,  and  relying  upon  such 
£Bdse  representation,  affixed  her  signature  to  it  by  making 
her  mark.  The  answer,  after  a  general  denial,  alleges  that 
in  1856,  Patrick  Madigan  and  Walsh  resided  in  the  state  of 
Bhode  Island ;  that  Patrick  was  the  owner  in  fee  of  eighty 
acres,  including  the  forty  in  question ;  that  he  then  offered 
to  grant  one  half  of  said  eighty  in  fee  to  Walsh,  if  the  latter 
would  come  to  this  state  widi  him  and  improve  the  land  so  to 
be  granted ;  that  Walsh  accepted  the  offer,  came  to  Wiscon- 
sin with  said  Patrick,  worked  upon  the  eighty  acres  with  him, 
took  possession  of  the  land  in  dispute,  and  "  improved  it 
in  common  between  times,"  until,  in  execution  of  their 
agreement,  said  Patrick  made  the  deed  to  him,  said  Mary 
joining  therein ;  that  immediately  after  he  took  exclusive 
possession  of  said  forty,  commenced  to  chop  and  dean 
thereon,  built  a  house  on  it,  into  which  he  moved  in  the 
spring  of  1858,  and  has  continued  to  possess  and  improve 
the  same  as  his  own  ever  since ;  and  that  plaintifl&  have  at . 
all  times  had  knowledge  thereof.  A  third  defense  was  set 
up  on  the  ground  that  the  cause  of  action  had  not  accrued 
within  six  years. 
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The  evidenee  tended  to  prove  the  fttots  specificiJly  alleged 
in  the  complaint  and  answer.  The  court  found,  inler  aliay 
''  that  said  Mary  Madigan  v$  entitled  to  her  right  of  dower 
in  the  premises  described  in  the  complaint,  as  the  wife  of 
Patrick  Madigan ;''  and  rendered  judgment  '^  that  the  signa- 
ture of  Mary  Mjadigan  to  the  deed  was  wrongfully  and 
fraudulently  obtained,  and  that  said  Mary  have  the  relief 
demanded  in  the  complaint,  so  far  as  her  right  of  dower  in 
the  premises  is  affected  thereby,  and  that  the  deed  is  fraud- 
ulent and  void  as  to  her,  and  her  name  thereoji  is  cancelled," 
etc    The  defendant  appealed. 

G^€0.  W.  Foeier^  for  appellant: 

If  one  contracts  to  sell  land,  and  afteVwards  marries, 
dower  does  not  attach.  6  Sonne's  Comp.,  94 ;  Connor  and 
LawBon's  R.,  592.  It  makes  no  difference  whether  the  con- 
tract be  in  writing  or  not  Story's  Eq.  Jur.,  753, 769.  The 
statute  of  frauds  does  not  require  that  a  contract  should  be 
made  in  writing,  but  only  that  it  should  be  evidenced  by 
writing.  4  Kent,  Lecture  61.  A  man  may  lawfully  fulfill 
a  parol  contract  to  convey  land,  and  the  grantee  would  have 
bU  the  rights  the  grantor  had  when  the  contract  was  made, 
saving  the  rights  of  bona  fde  purchasers  for  a  valuable  con- 
sideration. The  wife  does  not  have  dower  as  such  a  pur- 
chaser. It  is  a  sort  of  inchoate  gift  until  assignment.  13 
Wis.,  844  et  seq. ;  8  K  Y.,  110.  See  also  1  Washb.  R.  P., 
248.  The  inchoate  right  of  dower  cannot  be  superior  to  the 
right  of  the  husband  when  it  attached.  It  must  therefore 
be  subject  to  the  same  equities.  In  the  case  at  bar  the  court 
wouM  have  compelled  a  specific  performance.  1  Hilliard 
on  Vendors,  di.  25,  sec.  47 ;  France  v.  France^  4  Halst.  Gh., 
660 ;  2  Stoics  Eq.  Jur.,  661  et  seq. ;  16  Wis.,  142,  202 ;  18 
id.,  610 ;  2  Parsons  <m  Con.  (4th  ed.),  part  2,  ch.  9.  2.  The 
action,  being  brought  by  the  husband  and  wife,  is  his  action. 
9  Paige,  265 ;  Story's  Eq.  PL,  61.    Can  he  bring  an  action 
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for  an  alleged  wrong  which  he  has  caneed?  2  Story's  Eq. 
Jur.,  694.  Having  an  adverse  interest,  he  should  have  been 
made  defendant  Story's  Eq.  PI.,  61 ;  1  Tiffi  &  Sm.  Pr.,  86, 
478-9.  The  action  being  that  of  the  husband,  the  statute 
of  limitations  applied.  8.  The  judgment  that  Maty  Modi- 
gan  has  a  right  of  dower  in  the  premises,  is  certainly  erro- 
neous. 
H.  CSmningy  for  respondent    [No  brief  on  file.] 

Dixon,  C.  J.  I  have  had  some  difficulty  in  coming  to  a 
conclusion  in  this  case,  not  however  upon  the  question 
whether  an  inchoate  right  of  dower  is  such  an  interest  in 
the  land  as  will  enable  a  married  woman  to  maintain  an 
action  like  this,  but  upon  the  question  whether  Mrs.  Modi- 
gan  has  a  right  of  dower  at  all  in  the  land  described  in  the 
complaint  "Dower,**  says  Chancellor  Kent,  "is  a  title 
inchoate,  and  not  consummate  until  the  death  of  the  hus- 
band ;  but  it  is  an  interest  which  attaches  on  the  land  as 
soon  as  there  is  a  concurrence  of  marriage  and  seizin."  4 
Kent's  Com.,  50.  It  has  been  compared  to  a  life  estate 
vested  in  one  person,  to  take  effect  only  in  case  he  survives 
another.  The  right  to  enjoy  the  estate  is  but  a  possibility. 
He  may  or  he  may  not  survive.  If  he  do  survive,  the  right 
becomes  perfect  4  New  York  B.,  99.  An  inchoate  right 
of  dower  is  such  a  title  as  will  authorize  a  purchaser  who 
has  contracted  for  a  good  and  lawful  titie,  to  refuse  to  per- 
form his  contract  Parks  v.  Brooks^  16  Ala.,  529 ;  17  id., 
298 ;  28  id.,  616.  The  relinquishment  of  such  a  right  of 
dower  is  a  good  consideration  for  notes  given  for  purchase 
money  and  payable  to  the  married  wcmiaa.  OaldweU  v. 
Bower ^  17  Mo.,  564.  I  think  it  clear,  therefore,  that  the 
wife  has  an  interest  upon  which  an  action  may  be  main- 
tained, where  an  attempt  has  been  made  to  defeat  her  right 
by  act  of  gross  fraud,  as  was  shown  in  this  case ;  but  I 
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have  had  some  doubts  as  to  whether  Mra.  Madigan  was 
entitled  to  dower  under  the  circumstances  disclosed  by  the 
evidence. 

It  appears  that  Mr.  Madigan,  before  his  marriage  with 
the  plaintiff,  Mrs.  Madigarty  being  sole  owner  of  the  land, 
entered  into  a  verbal  agreement  with  Mr.  Wo&A,  by  which 
he  agreed  to  convey  the  land  in  question  to  WdUhy  in  case 
Walsh  would  come  west  with  him  and  settle  upon  and  help 
to  clear  and  prepare  the  land  for  cultivation.  The  parties 
resided  at  that  time  in  Providence,  in  the  state  of  Rhode 
Island.  Walsh  assented  to  the  agreement,  and  subse- 
quently, but  not  until  after  the  marriage,  came  west  with 
Mr.  Madigan,  and  has  since  fiiUy  performed  the  agreement 
on  his  part.  Mr.  Madigan,  always  acknowledging  the 
agreement  as  valid,  has  accepted  the  performance  by  Walsh, 
and  carried  the  agreement  into  ^Eect  by  executing  and 
delivering  to  Walsh  a  deed  of  conveyance  of  the  land. 
Under  these  circumstances,  it  has  been  a  serious  question 
in  my  mind,  whether  Mrs.  Madigan  was  entitled  to  dower 
in  the  land  so  sold  and  conveyed ;  and,  but  for  the  differ- 
ence between  our  statute  of  fi^^^uds  and  the  English  statute, 
and  the  statutes  of  many  of  the  states,  as  shown  in  Brandeis 
V.  Neusiadtly  13  TVls.,  142,  it  seems  to  me  that  she  would 
not  be  and  consequently  that  this  action  could  not  be  main- 
tained. Upon  this  point  I  content  myself  with  a  simple 
reference  to  the  following  authorities :  Oldham  v.  Sale,  1  B. 
Monroe,  76 ;  Firestone  v.  Firestoney  2  Ohio  St.,  415 ;  Botoie 
V.  Berry y  8  Md.  Ch.  Decisions,  859 ;  Hinion  v.  HirUoriy  2 
Yes.  Sen.,  681,  688 ;  Jackson  v.  BuU,  1  Johns.  Cases,  81 ; 
Blackwell  on  Tax  Tities,  Title  "  RdaMmy''  p.  888  et  seq., 
and  cases  cited.  As  our  statute  of  frauds  makes  a  verbal 
agreement  for  the  sale  of  lands  not  merely  voidable  but 
void,  and  as  Mr.  Walsh  did  nothing  under  the  agreement 
by  way  of  part  performance  before  the  marriage,  I  think, 
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notwithstanding  the  anthoritiea  above  cited,  that  Mrs. 
Madiffon  may  avoid  the  agreement,  and  insiat  upon  her 
right  of  dower. 

The  objection  that  the  judgment  gives  Mrs.  Madigan  an 
absolute  right  of  dower  in  the  land  is  untenable.  The 
language  must  be  construed  with  reference  to  the  &cts 
pleaded  and  proved;  and  being  so  construed,  the  judgment 
establishes  only  Mrs.  MadigarCs  contingent  right  The 
effect  is  merely  to  relieve  her  inchoate  title  of  the  cloud 
created  by  her  supposed  conveyance. 

By  the  CbwrL — Judgment  affirmed. 


BiCKABD  vs.  EOHU 

Counterclaim — CondUional  and  absolute  j»romite9  topajf  in  eame  inetrument 

1.  A  claim  against  plaintiff,  porobased  by  defendant  after  tbe  commenoe- 

ment  of  tbe  aetion,  oannet  be  let  up  af  a  ooumter-olaim  under  subd.  2, 
see.  11,  cb.  12!s  B.  8. 

2.  By  an  instrument  dated  October  18,  1865,  K.,  for  yalue,  promisee,  on  or 

before  October  8d,  1866,  <*  to  pay  B.  or  bearer  tbe  sum  of  $900,  and  tbe 
sum  of  $600  in  addition,  proTiding  tbe  said  B.  bas  paid,  satisfied  and 
discbarged  a  oertahi  mortgage  giren  by  bim  to  tbe  La  C.  A  M.  B.  B. 
Oo.,  for  $600,  OS  a  certain  pieee  of  land  for  wliieb  tbis  note  is  giren  in 
part  payment— said  mortgage  to  be  paid  witbin  tbree  years ;  if  not,  said 
K.  to  e^plj  said  $600  in  payment  tbereof."  ffeld,  tbat  tbis  was  an  ab* 
solute  promise  to  pay  tbe  $900,  and  defendant,  bolding  plaintiff's  note 
to  tbe  B.  B.  Go.  for  $600,  secured  by  mortgage  as  aboTO  stated,  oould 
not  set  it  up  at  a  eeunier-olaim  to  an  action  for  tbe  $900t« 

APPEAL  from  the  Circuit  Court  for  J)oc^  County. 

The  action  was  on  the  following  instrument :  ^^  91500. 
On  or  before  the  3d  of  October,  1866,  for  value  received,  I 
promise  to  pay  Chester  Bickard  or  bearer  tbe  Bum  of  nine 
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hundred  dollars,  and  the  sum  of  six  hnndred  dollars  in  ad- 
dition, providing  the  said  Chester  Bickard  has  paid  or  caused 
to  be  paid,  satisfied  and  discharged,  a  certain  mortgage 
given  by  him  to  the  La  Crosse  &  Milwaukee  R.  R.  Co.,  for 
$600,  on  a  certain  piece  of  land  for  whieh  this  note  is  given 
in  part  payment — the  said  mortgage  to  be  paid  within  three 
years,  if  not,  the  said  Kohl  to  apply  the  said  $600  in  payment 
of  said  mortgage.  Interest  7  per  cent.  Rubicon,  Oct 
18th,  1865.  John  Eohl.''  The  complaint  states  that  in 
October,  1866,  Kohl  paid  plaintiff  $500  of  the  principal 
sum  named  in  said  instrument,  and  $10S  as  interest  thereon; 
and  asks  judgment  for  |400,  as  due  and  unpaid. 

The  answer  sets  up  a  counter-claim,  the  nature  of  which 
will  appear  from  the  opinion ;  and  the  defendant  appealed 
from  an  order  denying  him  judgment  on  his  counter-<^laim. 

Leiois  ^  Friberty  for  appellant : 

Where  the  objection  to  a  counter-claim  is,  not  that  the 
fieu^ts  alleged  do  not  constitute  any  cause  of  action  in  favor 
of  the  defendant  against  the  plaintiff,  but  that  the  demand 
founded  upon  &em  cannot  be  set  up  as  a  counter-claim 
in  the  pending  action,  such  objection  must  be  taken  by 
demurrer  or  it  is  waived.  R.  8.,  ch.  126,  sees.  15, 16,  81, 
82;  1  Tiff.  &  Sm.Pr.,  886-7.  2.  Sec.  11,  ch.  125,  R.  S., 
allows  defendant  to  set  up  as  a  counter-claim  a  demand  ac- 
quired after  the  commencement  of  the  action,  provided  it  is 
"connected  with  the  subject  of  the  action.''  Compare 
subds.  1  and  2,  and  see  Willis  v.  Chippy  9  How.  Pr.  R.,  568 ; 
Van  Valen  v.  Laphamj  13  id.,  240;  Rict  v.  O'ConnoTy  10 
Abb.,  862;  1  Tiff.  &  Sm.  Pr.,  878,  882;  2  Whitt.  Pr.  (3d 
ed.),  168;  Chambers  v.  LewiSy  11  Abb.,  820;  16  id.,  438; 
Barhyte  v.  HugheSy  83  Barb.,  820.  The  counter-claim  in 
question  is  connected  with  the  subject  of  the  action.  Bo- 
cine  Co.  Bank  v.  Keepy  18  Wis.,  214 ;  Builer  v.  TituSy  id., 480 ; 
Walker  v.  Wilsariy  id.,  522,  626;  HaU  v.  Oaky  14  id.,  54; 
Cwriis  V.  Barnes^  80  Barb.,  ^5. 
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A.  Scott  Sloanj  for  respondent,  cited  R.  S.,  ch.  125,  sec.  11 ; 
1  Tiff:  k  Sm.  878, 882 ;  Vassear  v.  Livingston,  18  N.  Y.,  249 ; 
Van  Valen  v.  Lapham,  18  How.  Pr.  R.,  240;  Bice  v.  O'Con- 
nor, 10  Abb.,  862;  Chambers  v.  Lewis,  11  id.,  210;  Durkeev. 
Bank  of  Kenosha,  18  Wis.,  216;  CwrOs  v.  Moore,  15  id.,  184. 

Dixon,  C.  J.  This  is  an  action  to  recover  the  balance  of 
an  installment  of  money,  alleged  to  be  due  upon  a  promis- 
sory note.  The  defendant  answered,  and,  among  other 
things,  set  up  as  a  counter-claim  a  demand  against  the 
plaintiff*,  ilamely,  a  promissory  note  which,  it  appears  by  the 
answer,  the  defendant  purchased  after  this  action  was  com- 
menced. The  plaintiff  not  having  replied  to  the  new  matter 
constituting  the  supposed  counter-claim,  the  defendant 
moved  for  judgment  as  provided  by  section  16,  chap.  125, 
R.  S.  The  court  denied  the  motion,  and  from  that  order 
this  appeal  is  taken.  The  order  must  be  affirmed.  Noth- 
ing is  clearer  than  that  the  counter-claim  specified  in  subdi- 
vision 2  of  section  11  of  the  same  chapter,  must  be  one 
existing  in  favor  of  the  defendant  and  against  the  plaintiff 
at  the  time  the  action  is  commenced.  This  is  not  such  a 
counter-claim,  and,  by  the  very  authorities  cited  by  counsel 
for  the  appellant,  it  cannot  bo  sustained.  Van  Valen  v. 
Lapham,  18  How.  Pr.  R.,  240 ;  Bice  v.  (7  Connor,  10  Abbott, 
862;  Chambers  v.  Lewis,  11  id.,  210,  The  action  being  to 
recover  the  first  installment,  which  the  defendant  promised 
to  pay,  the  counter-claim  is  not  one  arising  out  of,  or  con- 
nected with,  this  cause  of  action.  The  proviso  or  condition 
of  the  note  sued  on,  as  to  the  discharge  of  the  mortgage  by 
which  it  i^ears  that  the  note  set  up  as  a  counter-claim  is 
secured,  relates  only  to  the  other  $600,  or  second  install- 
ment,  which  was  not  due  at  the  time  this  action  was  com- 
menced. 

By  the  Court — Order  affirmed. 
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CuNHnfo  VS.  Kbmp. 

Aitonujf*$  S$rvk€9:  ruU  far  utknating  value, — Ifutruetioru  to  Jury:   whin 
tptcial  instructiont  thould  b»  asked. 

1.  In  an  action  bj  an  attomej  for  the  ralue  of  senriees  rendered  to  defend- 

ant in  a  criminal  aoiion,  it  waa  not  error  to  inetraot  the  jury  that  in 
eetimaUmg  the  Talue  of  snoh  eerrioea  they  might  take  into  ooneideration 
the  amount  plaintiff  had  settled  for  with  other  persona  eharged  in  the 
same  indictment,  and  for  whom  the  same  eerrices  were  rendered. 

2.  If  plaintiff,  in  consideration  of  the  porertj  of  some  of  the  persons  indicted, 

had  settled  with  them  for  less  than  his  serrioes  were  worth,  or  if  the 
•errices  rendered  to  defendant  were  more  raluable  than  those  rendered 
to  the  othera,  plaintiff  should  haye  prepared  and  asked  the  court  to 
giro  special  instructions  on  those  points. 

APPEAL  from  the  Circuit  Court  for  Ozaxikee  County. 

Action  for  plaintiff's  services  as  attorney.  The  essential 
facts  of  the  case  will  appear  from  the  charge  of  the  circuit 
court  to  the  jury,  which  was  in  substance  as  follows :  "  De- 
fendant and  a  number  of  others  were  arrested  by  military 
authority  for  riot  and  opposing  the  draft.  [In  re  Kemp,  16 
Wis.,  859.]  Defendant  employed  the  plaintiff  as  attorney, 
and  he  obtained  defendant's  release,  and  claims  pay  for  his 
services.  There  is  some  evidence  showing  that  there  was 
some  understanding  that  $25  from  each  would  settle  the 
attorney's  fees  in  the  habeas  corpus  case.  If  there  was  such 
an  understanding,  then  defendant  would  not  be  required  to 
pay  more  than  the  others ;  and  if  you  should  find  that  de- 
fendant has  already  paid  $25  on  attorney's  fees  in  this  mat- 
ter, agreeably  to  said  understanding,  tiien  he  could  not 
recover  at  all  for  that  At  the  next  term  of  the  circuit  court 
in  that  county,  defendant  and  a  number  of  others  were  in- 
dicted for  riot  in  one  indictment.  Plaintiff  claims  that  he 
was  defendant's  attorney,  and  pleaded  in  abatement  to  the 
indictment,  and  procured  the  discharge  of  defendant  and 
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the  Others  who  were  joinly  indicted  with  him.  If  you  find 
that  plaintiff  was  engaged  in  this  indictment  and  has  not 
been  paid,  you  must  find  a  verdict  for  him  for  some  amount ; 
and  it  would  be  proper  for  you  to  take  into  consideration 
the  amount  for  which  he  Has  settled  with  others  in 
ascertaining  what  he  would  be  entitled  to.'' 

Verdict  for  plaintiff ;  and  a  motion  by  him  for  a  new  trial 
being  denied,  he  appealed  from  the  judgment  on  the  verdict 

Hugh  Cunning  J  appellant,  in  person. 

Oeo.  W.  FosAar^  for  the  respondent 

Dixon,  C.  J.  This  case  comes  up  on  exceptions  to  the 
instructions  of  the  court  to  the  jury,  and  to  an  order  over- 
ruling a  motion  for  a  new  trial.  The  grounds  of  the  motion 
do  not  appear,  but  they  probably  were  that  the  court  erred 
in  the  instructions ;  so  that  the  case  turns  on  the  correct- 
ness of  the  instructions  alone.  We  see  no  error  in  the 
instructions  for  which  the  judgment  ought  to  be  reversed. 
The  judge  was  certainly  right  when  he  said  to  the  jury 
that  the  question  seemed  to  be,  whether  the  plaintiff  was 
entitled  to  fees  for  his  services  as  attorney  for  defendant  in 
the  habeas  carpus  case.  Nor  was  he  wrong  when  he  said 
that  there  was  evidence  showing  that  there  was  some  under- 
standing that  twenty-five  dolUu*s  from  each  of  the  parties 
interested  in  that  case  would  settle  the  attorney's  fees.  There 
was  some  evidence  to  that  effect  The  judge  then  pro- 
ceeded, as  we  think,  very  fairly,  to^submit  that  question  to 
the  jury.  He  neither  assumed  that**  there  was  or  was  not 
such  an  understanding,  but  left  it  to  the  jury  to  determine, 
and  if  the  jury  should  find  that  there  was,  it  was  then  for 
them  to  say  whether  the  defendant  had  paid  the  twenty* 
five  dollars  agreeably  to  the  understanding. 
{  The  residue  of  the  instructions  seem  equally  unexcep- 
tionable.   It  waSy  as  a  general  proposition,  correct  enough 
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fbr  the  <sourt  to  instmet  the  jory,  that  in  estimating  the 
value  of  the  plaintiff's  services  in  the  case  upon  indict- 
ment, they  might  take  into  consideration  the  amount  he 
had  settled  for  with  other  persons  charged  in  the  same 
indictment,  and  for  whom  the  same  services  were  rendered. 
If  the  plaintiff,  in  consideration  of  the  poverty  of  some  of 
the  persons  Indicted,  had  settled  with  them  for  a  less  sum 
than  his  services  were  really  worth,  or  if  the  services  ren- 
dered for  the  defendant  in  this  action  were  greater  or  more 
valuable  than  those  rendered  for  the  others,  these  were  mat- 
ters to  be  brought  to  the  attention  of  the  jury  by  spedal 
instructions  prepared  by  the  plaintiff  and  presented  to  the 
court  for  that  purpose.  Th^  are  not  matters  which  can 
be  reached  by  exception  to  a  charge,  otherwise  generally 
correct,  when  it  is  obvious,  from  the  nature  of  the  excep- 
tions, that  the  attention  of  the  court  was  not  called  to  the 
specific  grounds  of  objection  urged.  They  are  more  prop- 
erly the  subject  of  special  instructions,  to  be  asked  by  the 
party  who  insists  upon  them. 
By  the  Cburt— Judgment  aflbmed. 


Chioago  and  Northwbstern  Railway  Oompant  vs.  Van 
Drisar  and  another. 

EyiDBiioi:  8M^fp$r  md  emrier^Waioir  of  H^iUs Wider  contract. 

1.  In  an  aoUon  against  a  railway  company  for  ii^aries  roceiyed  by  oattlo  in 
transportation,  where  it  appeared  that  they  were  to  be,  and  were,  loaded 
by  the  owner,  and  it  did  not  appear  that  he  objeoted  to  the  car  ftimished 
for  that  pnrpose,  it  was  error  to  permit  him  to  teetify  in  his  own  behalf, 
that  some  other  kind  of  ear  was  better  for  ihtA  purpose* 
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S.  Where  the  oontraot  on  which  eattle  were  earried  proTided  that  the  owner 
was  to  take  care  of  them  at  hia  own  expent'*  and  risk,  and  assume  all 
risk  of  iigury  that  thej  might  do  to  themseWes  or  each  other,  mere 
proof  that  the  company  had  been  in  the  habit  of  eonrejing  cattle  for 
the  plaintiffs  without  their  presence  upon  the  train  did  not  tend  to  show 
a  waiyer  of  this  part  of  the  eontract. 

ERROR  to  the  Circuit  Court  for  Fond  du  Lac  County. 

Van  Dresar  and  BarileU  shipped  thirty-two  head  of  cattle 
from  Fond  du  Lac  to  Chicago,  by  the  C.  k  N.  W.  Ridlway. 
Bartktt  attended  to  loading  the  cattle,  fifteen  of  which  were 
put  in  the  only  open  cattle  car  that  the  company  had  at  the 
depot,  and  seventeen  in  a  box  car.  It  does  not  appear  that 
BarileU  made  any  objection  to  the  use  of  the  latter.  The 
contract  signed  by  both  parties  stated  that  the  company 
was  not  to  be  liable  "  for  any  damage  said  property  [might] 
sustain,  except  such  as  [might]  result  from  a  collision  of 
trains,  or  when  cars  [were]  thrown  from  the  track  in  course 
of  transportation  f*  and  that  the  cattle  were  ^^  to  be  fed  and 
taken  care  of  by  the  owner."  The  "  printed  tariff"  of  the 
company  is  also  declared  to  be  a  part  of  the  contract;  and 
a  portion  of  the  same,  printed  on  the  same  sheet  with  sidd 
contract,  provides  that  "when  live  stock  is  shipped,  the 
owner  or  his  agent  is  to  feed,  water  and  take  care  of  his 
stock  at  his  own  expense  and  risk,  and  is  to  assume  all  risk 
of  injury  or'  damage  that  the  animals  may  do  to  themselves 
or  to  each  other,  or  which  may  arise  from  delay  of  trains." 

The  cattle  were  put  on  the  train  about  nine  o'clock  A.M., 
and  in  the  usual  course  of  events  would  have  reached 
Chicago  by  five  or  six  o'clock  the  next  morning.  Plaintiff 
did  not  send  any  person  along  in  charge  of  them.  When 
the  train  reached  Bellville  station,  a  large  proportion  of 
those  in  the  box  car  were  found  fallen  down  and  piled  upon 
each  other,  so  that  the  company's  agents  thought  it  neces- 
sary, in  order  to  save  them  from  further  injury,  to  switch 
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off  the  car,  and  get  them  oat,  and  enclose  them  in  a  yard 
adjoining  its  road,  nsed  for  loading  cattle  at  that  station. 
During  the  night  some  of  the  cattle  escaped  from  the  yard, 
and  three  of  them  were  killed  and  another  injured  by  a 
train  on  said  road.  The  action  below  was  brought  by  Van 
Dresar  and  BarUeU  for  the  damages  thus  sustained,  which 
are  alleged  in  the  complaint  to  have  been  caused  by  the 
negligence  of  the  company.  There  was  contradictory  evi- 
dence as  to  whether  the  yard  at  Bellville  station  was  sur- 
rounded by  a  substantial  fence.  The  evidence  tended  to 
show  that  one  of  the  cattle  was  wild  and  unruly,  and  broke 
down  the  fence,  and  after  escaping  broke  another  fence; 
but  there  was  a  oonjBlict  of  evidence  as  to  plaintiflfe'  knowl- 
edge that  the  animal  was  unruly.  It  appeared  that  plain- 
tiff had  previously,  at  different  times,  shipped  cattle  on  this 
road.  Van  Dresar^  as  a  witness  for  them,  was  asked,  "  Had 
it  been  usual  for  you  to  go  with  the  stock  shipped  over 
defendant's  road  V*  and,  an  objection  to  the  question  being 
overruled,  answered  in  the  negative.  Question:  "In  the 
shipment  of  stock  from  Fond  du  Lac  to  Chicago,  did  they 
require  any  watering  or  feeding  on  the  way?"  Objection 
overruled.  Answer :  "  I  never  considered  it  necessary,  and 
never  did  if  BarUetty  for  the  plaintiffs,  was  permitted 
against  oligection  to  testify  that  the  open  car  is  best  for 
cattle,  and  why. 

The  instructions  given  and  refused,  so  far  as  important 
here,  are  stated  in  the  opinion.  Verdict  and  judgment  for 
the  plaintifi ;  and  defendant  sued  out  a  writ  of  error. 

OampbeU  McLean  (with  whom  was  Chas.  A.  Eldridge^  of 
counsel),  for  plaintiff  in  error. 

QUktt  ^  IHer^  for  defendants  in  error.    [No  brief.] 

CoLB,  J.  We  think  the  question  asked  the  witness  Bart- 
lett,  as  to  whioh  was  the  better  car  for  shipping  cattle  in^ 
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was  improper,  and  should  have  been  ruled  out  This  wit- 
ness was  one  of  the  owners  of  the  stock,  and  himself  assisted 
in  loading  the  cattle  on  the  cars  at  Fond  du  Lac.  He  saw 
that  one  of  the  cars  was  a  box  car,  but  still  he  saw  fit  to 
ship  his  cattle  in  it  It  does  not  appear  that  he  made  any 
objection  to  the  kind  of  car;  and  if  he  deemed  it  unsuit- 
able for  the  purpose,  he  should  have  then  insisted  upon  hav- 
ing an  open  car.  We  certainly  think,  after  he  had  himself 
aided  in  loading  the  cattle  upon  that  car  without  any  sort 
of  objection,  that  he  ought  not  to  be  permitted  to  say  that 
the  cattle  should  have  been  shipped  in  some  other  kind  of 
car.  By  the  express  conditions  of  the ,  contract,  the  stock 
was  "  to  be  loaded  and  unloaded,  watered  and  fed,  by  the 
owner,  and  at  his  risk  in  all  respects,  except "  as  otherwise 
therein  specified.  And  after  having  accepted  the  box  car 
and  loaded  his  cattle  in  it,  we  think  it  is  too  late  for  him  to 
say  that  an  open  car  should  have  been  furnished.  Beits  v. 
Farmers'  Loan  f  Trust  Co.y  21  Wis.,  80. 

We  think  the  defendant  was  entitled  to  have  the  first 
instruction  given  to  the  jury  in  terms  as  asked.  That 
instruction  was :  *^  It  appears  from  the  contract  for  the 
transportation  of  the  cattle,  made  between  the  plaintifiEs  and 
defendant,  that  the  cattle  were  to  be  fed  and  taken  care  of 
by  the  owners,  the  plainlifb  in  this  action ;  and  if  you  find 
from  the  evidence  that  the  plaintiflb  neglected  this  part  of 
the  contract,  and  such  neglect  contributed  to  the  injury  of 
the  cattle,  then  the  plaintiflb  are  guilty  of  such  negligence 
on  their  part  as  will  bar  them  from  recovering  in  this 
action.*'  The  court  gave  the  instruction  with  the  qualifi- 
cation, ^^  unless  the  jury  find  that  the  defendant  waived 
that  part  of  the  agreement."  There  can  be  no  doubt  that 
by  the  contract  the  plaintiffs  were  to  take  care  of  the  cattle 
on  the  road  during  their  transportation.  For  one  clause  of 
the  contract  is  in  the  following  words :  <<  When  live  stock 
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is  shipped,  the  owner  or  agent  is  to  feed,  water  and  take 
care  of  his  stock  at  his  own  expense  and  risk,  and  is  to 
assume  all  risk  of  injury  or  damage  that  the  animals  may 
do  to  themselves  or  to  each  other,  or  which  may  arise  from 
delay  of  trains.''  This  is  an  important  provision  of  the  con- 
tract, and  there  is  no  evidence  in  the  case  from  which  the 
jury  WOUI4  have  been  authorized  in  finding  that  the  com- 
pany waived  it  The  very  injury  which  did  happen,  in  all 
probability,  resulted  from  the  neglect  of  the  plainti£b  to  send, 
some  one  with  the  cattle  to  take  care  of  them  as  they  were 
bound  to  do.  At  all  events,  the  company  was  entitled  to 
have  that  simple  question  submitted  to  the  jury  upon  aU 
the  evidence.  Of  course,  it  was  competent  for  the  company 
to  waive  this  provision  of  the  contract;  but  there  is  not  the 
least  evidence  that  it  ever  did.  And  hence  it  was  well  cal- 
culated to  distract  the  attention  of  the  jury  from  the  re%l 
points  in  the  case,  by  raising  the  question  of  waiver,  which 
did  not  arise  upon  the  evidence.  In  the  general  charge,  the 
court  likewise,  in  effect,  instructed  the  jury,  that  the  evi- 
dence showed  that  it  had  not  been  the  custom  of  the  plain- 
Hfb  to  go  on  the  tr^n  with  their  cattle ;  and  that  it  did  not 
appear  that  the  company  refused  to  transport  the  cattle  for 
that  reason ;  and  that  if  the  company  had  been  in  the  habit 
of  conveying  the  cattle  for  the  plaintiffs  without  their  pres- 
ence on  the  train,  the  jury  might  receive  this  evidence  as 
tending  to  prove  that  the  company  waived  that  part  of  the 
contract  in  this  case,  and  took  on  itself  the  care  of  the 
cattle  on  the  way.  But  we  do  not  suppose  it  was  necessary 
that  the  company  should  refuse  to  transport  the  cattle  unless 
some  one  went  with  the  train  to  look  after  them,  in  order 
to  entitle  it  to  raise  this  defense.  The  contract  was  specific 
upon  the  point  that  the  owner  was  to  take  care  of  the  stock, 
and  assume  all  risk  of  injury  which  the  animals  might  do 
to  each  other  while  in  transitu.    The  circuit  judge  ruled 
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that  the  fact  of  the  company  having  transported  cattle  for 
the  plaintiffi  without  their  presence  on  the  train,  tended  to 
prove  that  it  had  waived  this  part  of  the  contract  in  this 
case.  But  as  we  have  already  said,  we  do  not  think  there 
is  any  evidence  from  which  the  jury  would  have  been  war- 
ranted in  finding  that  there  was  a  waiver  of  this  part  of  the 
agreement.  And  if  the  neglect  of  the  plaintifli  to  perform 
this  duty  contributed  to  the  injury  of  the  cattle,  then  it  is 
clear  that  the  company  is  not  liable. 

We  do  not  deem  it  necessary  to  notice  the  other  points 
^scussed  in  the  brief  of  the  counsel  for  the  company.  The 
errors  already  noticed  are  sufficient  to  reverse  the  judgment, 
and  on  a  new  trial  the  proofs  may  show  a  different  state  of 

fiftCtS. 

By  the  Cofirt. — The  judgment  of  the  circuit  court  is 
reversed,  and  a  new  trial  ordered. 


Abnst  vs.  Thb  Milwaueeb  Mbohaniob'  Mutual  Insub- 

AXCt   COMPAKT. 
Stnut^  exeluiive,  or  eumulathe  f — CondUianally  exelunve  rtmedjf — PUadm^, 

1.  In  a  ease  arising  under  section  1,  ch.  SO,  Prirate  Laws  of  1856,  the  circuit 

court  for  Milwaukee  oountj  has  ezolusiTe  jurisdiotion ;  but  defendant, 
pleading  such  exelusiTe  jurisdiction  in  an  action  against  It  in  another 
court,  must  shew  that  aU  the  conditions  prescribed  in  that  section  hare 
been  performed  on  its  own  part. 

2.  In  an  action   in  another  court  on  a  policy  of  defendant,  the  answer, 

pleading  the  exolusiye  Juriedlction  of  the  Milwaukee  circuit  court, 
aUeged  that  « the  directors  rejected  the  claim  of  the  plaiittiff,"  etc,  but 
not  that  this  was  done  "  within  thirty  days  after  notice  of  the  loss." 
EOd,  bad. 

APPEAL  firom  the  Circuit  Court  for  Washington  County. 


Digitized  by 


Google 


FEBRUARY  TERM,  1868.  617 

Amai  Tt.  The  MilwaukM  lieohanies'  Mutual  laauranoe  Gompaaj. 

Action  on  a  fire  insorance  policy,  which  is  set  out  in  the 
complaint.  One  claase  declares  that  the  policy  "  is  made 
and  accepted  in  reference  to  the  charter  and  by-laws,"  of 
the  defendant  company,  ^^  which  are  to  be  used  and  resorted 
to  in  order  to  explain  the  rights  and  obligations  of  the 
parties "  to  said  policy,  in  all  cases  not  therein  specially 
proyided  for,  and  are  declared  to  be  a  part  of  the  contract. 
The  first  defense  of  the  answer  sets  out  the  first  section  of 
eh.  80,  Private  Laws  of  1855,  amending  the  charter  of  said 
company"*";  and  then  alleges  that  ** plaintiff,  by  effecting 


*Said  BeetioD  is  m  follows : 

*'  In  ease  of  any  lots  or  damage  bj  fire,  happening  to  anj  member  upon 
property  insured  in  and  with  said  company,  the  said  member  shall  giye  no- 
tice thereof  in  writing  to  the  secretary  of  said  company  within  twenty  days 
flrom  the  time  such  loss  or  damage  may  hare  occurred ;  and  the  directors  of 
said  company,  upon  examination  and  yiew  of  the  testimony  taken,  or  to  be 
taken,  in  relation  to  such  loss,  may,  within  thirty  days  after  notice  of  such 
loss  as  aforesaid,  either  allow  the  whole  of  such  claim,  er  in  part,  or  may 
r^ect  the  whole ;  and  if  the  claimant  is  not  saiisfted  with  the  determination 
of  the  directors  of  said  company,  for  the  time  being,  the  matter  may  be  sub- 
mitted to  three  referees,  if  the  parties  can  so  agree ;  one  of  which  referees 
shall  be  selected  by  each  of  the  parties  in  interest,  and  the  third  by  the 
referees  so  agreed  upon ;  and  after  a  hearing  before  the  referees,  selected  as 
aforesaid,  and  said  referees  shall  make  and  certify  their  determination  in 
the  matter  to  the  secretary  of  said  company,  and  to  the  claimant  or  claim- 
ants, and  such  determination  shall  be  final  in  the  matter.  If  submitted  as 
aforesaid ;  but  in  case  no  agreement  shaU  be  made  between  the  parties  for  a 
reference  as  aboTc  mentioned,  the  party  insured  may  bring  an  action  against 
said  company  for  such  loss  or  damages,  at  the  next  or  some  succeeding  term 
of  the  circuit  court,  to  be  holden  in  and  for  the  county  of  Milwaukee,  in  the 
state  of  Wisconsin ;  and  if,  upon  the  trial  of  said  action,  a  greater  sum  shaU 
be  recoTcred  than  the  amount  allowed  by  the  direotors  of  said  company, 
such  claimant  shall  haTO  judgment  therefor  against  said  oompany,  with  in- 
terest thereon,  after  ninety  days  from  the  time  such  loss  or  damage  hap- 
pened, with  the  costs  of  suit  by  law  allowed ;  but  if  no  greater  amount  shaU 
be  reooTcred  than  the  amount  allowed  on  such  claim  by  the  direotors  of  said 
oompany,  the  claimant  or  claimants  in  any  such  suit  shall  become  nonsuit, 
and  the  oompany  shall  recoTcr  their  costs  i  Provided^  howwtr^  That  Judgment 

Vol.  XXn.— 84. 
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0uch  insurancey  became  and  has  since  remained  a  member 
of  said  company ;''  and  that  the  directors  thereof  rejected 
the  claim  of  the  plaintiff  for  loss  and  damage  mentioned  in 
the  complaint;  and  that  said  matter  was  not  referred  to 
referees,  and  is  now  the  subject  of  an  action  to  be  brought 
in  the  circuit  court  of  Milwaukee  county,  and  not  elsewhere 
nor  in  any  other  court;  wherefore  defendant  demands  that 
the  action  be  dismissed  for  want  of  jurisdiction.  Plaintiff 
demurred  to  the  answer  as  not  stating  a  defense,  and  speci- 
fically on  the  ground  that  ch.  80,  Private  Laws  of  1855,  is 
unconstitutional  and  void.  From  an  order  sustaining  the 
demurrer  defendant  appealed. 

At  the  June  term,  1867,  this  court  affirmed  tiie  order  ap- 
pealed from.  A  rehearing  was  afterwards  granted,  and  the 
cause  re-argued  on  the  part  of  the  appellant. 

Smith  ^  Salomon^  for  the  appellant,  analyzed  sec.  1,  ch.  80, 
Priv.  Laws  of  1855,  and  argued  that  its  plain  intent  was  to 
confer  upon  the  eompany  an  immunity  from  any  action 
upon  its  policies  except  in  the  manner  there  provided. 
The  right  of  the  policy-holder  and  his  remedy  are  born  of 
the  same  act  of  the  legislature,  the  amended  charter,  which 
creates  at  once  the  corporation,  its  liability,  the  member- 
ship, its  rights,  its  duties  and  its  remedies.  But  if  the 
policy-holders  had  the  remedies  existing  by  law  in  favor  of 
other  plaintiffs,  they  had  already  a  right  to  sue  in  the  Mil- 


may  be  entered  against  said  company  in  any  snoh  suit  for  the  amount  allowed 
by  the  directors,  without  costs,  and  execution  may  issue  for  such  amount  at 
any  time  after  ninety  days  from  the  rendition  of  such  judgment." 

Sec.  8,  oh.  48,  Laws  of  1852  (the  act  by  which  the  defendant  company  was 
originally  incorporated),  proyides  that  «  erery  person  who  shaU  at  any  time 
become  interested  in  said  company  by  insuring  therein,  and  also  his  heirs,*' 
etc.,  etc.,  '*  shall  be  deemed  and  taken  to  be  members  thereof,  for  and  during 
the  terms  specified  in  their  respectire  policies,  and  no  longer,  and  shall  at 
all  times  be  concluded  and  bound  by  the  proTisions  of  this  act." 
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waukee  circuit  oourt,  and  this  statute  certainly  conferred 
"upon  them  no  n^u;  remedy.  If  not  neWj  it  was  not  carmdO' 
Hoe.  The  court  must  always  find  a  meaning  for  an  act  of 
the  legislature,  when  the  language  will  possibly  admit  of 
it;  and  tiiat  meaning,  when  found,  must  be  enforced.  4 
Blackf.,  148 ;  4  Gill  4  Johns.,  1 ;  2  Mich.,  188 ;  22  Pick.,  671 ; 
6  Ad.  &  EL,  7;  Smith's  Comm.,  §§  627,  676;  Sedgw.  on 
Stat  4  Con.  Law,  288.  But  if  this  statute  does  not  ^ve 
an  exclusive  remedy,  it  has  no  effect  at  all.  "  Where  by 
statute  a  new  right  is  given  and  a  specific  remedy  provided, 
or  a  new  power  and  also  the  means  of  executing  it  by  stat- 
ute, the  power  can  be  executed  and  the  right  vindicated  in 
no  other  way  than  that  prescribed  by  statute."  Sedgw. ,  402 ; 
5  Johns.,  176;  7  Hill,  675;  1  Manning  (Mich.),  193;  1 
Blackf.,  405;  82  Me.,  558;  1  Met,  180,  568;  2  id.,  699;  8 
id.,  880;  28  Pick.,  86;  18  Barb.,  209.  Where  there  is  a 
stipulation  in  a  policy  that  suits  thereon  may  be  brought 
within  a  limited  time,  such  stipulation  is  valid,  and  is  a  bar 
to  an  action  brought  after  the  expiration  of  such  time. 
Portage  Ins.  Co.  v.  West^  6  Ohio  St,  699 ;  Wilson  v.  Mina 
Ins.  Co.j  27  Vt,  99;  Brovm  v.  Williams  Ins.  Co.j  6  R.  L, 
894;  K  W.  iu.  Cb.  v.  Phosnix  Ins.  Co.y  81  Pa.  St,  448; 
Carter  v.  Humboldt  Ins.  Oo.^  12  loWa,  287 ;  Stout  v.  City  Ins. 
Co.,  12  id.,  871;  Gray  v.  Hartford  Ins.  Co.,  1  Blatchf.,  280; 
P&rria  Ins.  Co.  v.  WhUehiU,  26  HI.,  466 ;  Biplq/  v.  JEtm  Ins. 
Co.,  80  K  T.,  186, 148, 161, 168.  A  N.  Y.  statute  relating 
to  mutual  insurance  companies,  passed  in  1849,  enacts  that 
^^  suits  ai  law  may  be  prosecuted  by  any  stockholder  against 
such  corporation  for  losses  which  may  have  occurred  (if 
payment  is  withheld  for  more  than  two  months),  on  all  risks 
after  such  losses  shall  become  due."  This  is  construed  as 
prohibiting  the  suit  before  the  expiration  of  the  two  months. 
AUen  V.  MuL  Ins.  Co.,  19  Barb.,  442;  Utica  Ins.  Co.  v.  Am. 
Ins.  Co.,  16  id.,  171.    See  the  reasoning  in  Boynton  v.  Mid^ 
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dlesex  MuU  Ins.  Cb.,  4  Met.,  212,  218 ;  and  see  also  Indiam. 
Mui,  Ins.  Co.  V.  RouUedffe^  7  Porter,  Ind.,  26 ;  Nevins  v.  Bock- 
ingham  F.  Ins.  Cb.,  5  Foster,  22, 81 ;  WUliams  v.  F.  Ins.  Co., 
29  Me.,  466;  BarOett  v.  Unim  MvL  Ins.  Co.,  46  id.,  600; 
Portage  Mut.  Ins.  Co.  v.  Stukey,  18  Ohio,  466.  Counsel  also 
referred  to  Nute  v.  SdmiUon  MvL  Ins.  Co.,  6  Gray,  174, 179; 
Ameshury  v.  SowdUch  MuL  Ins.  Co.,  id.,  696;  FuUam  v.  N. 
Y.  Ins.  Co.y  7  Gray,  61. 

Thorp  J  Shelley  ^  Frisby,  for  respondent : 

Where  a  remedy  is  given  by  an  affirmatiye  statute,  if  one 
previously  existed  at  common  law  or  by  statute,  and  is  not 
prohibited  by  express  words,  it  is  not  taken  away,  but  the 
party  has  his  election.  Sedgw.  on  Stat  &  Con.  Law,  89, 40, 
402,  406 ;  Bwarris  on  Stat,  474;  Bacon's  Abr.,  "  Statute,'* 
G;  Crittenden  v.  Wilson,  6  Cow.,  165;  Oooch  v.  Stephenson, 
13  Me.,  871;  Fairchild  v.  (^hoynne,  14  Abb.,  121;  AUenv. 
Ackley^  4  How.  Pr.  R.,  7.  2.  Defendant,  by  a  general  ap- 
pearance  in  the  action,  waived  any  supposed  benefit  arising 
under  the  statute  in  question.  Omgar  v.  The  ChL  f  G.  B. 
B.  a.y  17  Wis.,  477. 

The  following  opinion  was  filed  at  the  September  term, 
1867: 

Dixon,  C.  J.  A  re-hearing  having  been  granted  in  this 
case,  further  examination  has  convinced  me  that  I  was 
correct  in  my  first  impressions,  expressed  in  the  fonner 
opinion,  upon  the  main  question  involved.  I  am  now 
satisfied  that  of  actions  coming  within  the  provisions  of  the 
first  section  of  the  act  (Private  Laws  of  1866,  chap.  80), 
the  circuit  court  of  Milwaukee  county  has  exclusive  juris- 
diction. The  authorities  now  cited,  but  not  before  brought 
to  the  attention  of  the  court,  seem  ftilly  decisive  of  the 
question.    They  are  quite  numerous,  and  directly  appli- 
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cable  to  the  point  under  consideration.  Thej  show  that, 
instead  of  the  remedy  in  the  circuit  court  of  Milwaukee 
county  being  cumulative,  it  is  exclusive,  according  to  the 
maxim,  that  when  the  law  has  provided  a  remedy  in  a  new 
case,  the  party  seeking  redress  is  confined  to  that  specific 
remedy,  and  has  no  general  remedy  at  common  law.  The 
authorities  cited  are  as  follows :  Bcynion  v.  Middlesex  Mut. 
Ins.  Oo.y  4  Met,  212;  Indiana  Mut  Ins.  Oo.  v.  Bouiledffe^  7 
Porter  (Ind.),  25 ;  Williams  v.  Fire  Ins.  Oo.y  29  Maine,  465 ; 
BarUetl  v.  Union  M.  F.  Ins.  Oo.y  46  id.,  500;  Foria^  Mut. 
Ins.  Oo.  V.  Shikeyy  18  Ohio,  455 ;  Nevins  v.  Bockingham  Fire 
Ins.  Oo.y  5  Foster  (N.  H.),  22;  and  Portage  Mut  Ins.  Oo.  v. 
Westy  6  Ohio  St.,  599. 

But  while  these  authorities  show  that  such  is  the  rule  by 
which  the  act  is  to  be  construed,  they  furthermore  show 
that  for  the  company  to  be  within  the  immunity  or  privi- 
lege conferred,  it  must  appear  that  all  the  conditions  of  the 
act  upon  which  the  specific  remedy  is  made  to  depend, 
have  been  strictly  p^ormed  on  the  part  of  the  company. 
If  anything  has  been  omitted,  which,  by  the  charter,  the 
company  is  required  to  do  in  order  to  make  the  special 
remedy  applicable,  then  the  other  party  is  remitted  to  the 
general  law  for  a  remedy  as  in  other  actions  for  breach  o( 
contract.  Now  one  of  the  conditions  of  this  act,  upon 
which  the  party  insured  is  required  to  bring  his  action  in 
the  circuit  court  of  Milwaukee  county,  is  that  the  directors 
of  the  company,  within  thirty  days  after  notice  of  the  loss, 
upon  examination  and  view  of  the  testimony  taken,  or  to 
be  taken,  either  allow  such  claim  in  whole  or  in  part,  or 
reject  the  whole.  The  complaint  avers  that  due  notice  of 
the  loss  was  g^ven  to  the  company.  The  answer,  or  first 
defense,  which  is  all  that  is  contained  in  the  printed  case, 
does  not  controvert  this  averment,  but  proceeds  to  set  out 
the  first  section  of  the  act  under  consideration,  and  then, 
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among  other  things,  a^ers  ^^  that  the  directors  rejected  the 
claim  of  the  plaintiff  for  loss  and  damage  mentioned  in  the 
complaint"  The  relief  demanded  is,  that  the  action  be 
dismissed  for  want  of  jdrisdiction  in  the  court  to  try  and 
determine  the  same.  The  answer  is  defective  in  this,  that 
it  does  not  allege  that  the  directors  rejected  the  claim 
toUhm  thirty  days  after  notice  of  the  loss;  for  unless  they  did 
BO,  the  jurisdiction  of  the  circuit  court  of  Milwaukee 
county  is  not,  by  the  terms  of  the  act,  exclusive,  and  the 
action  may  be  brought  in  any  other  court  of  competent 
jurisdiction.  The  answer,  being  in  the  nature  of  a  plea  to 
the  jurisdiction,  is  to  be  strictly  construed,  and  no  pre* 
sumptions  can  be  indulged  in  aid  of  a  defective  averment 
We  cannot  presume  that  the  directors  ^^  rejected  the  claim  " 
within  thirty  days  after  notice  of  the  loss;  and  if  they 
rejected  it  after  that  time  had  expired,  then  the  jurisdiction 
of  the  circuit  court  of  Washington  county  was  complete. 
On  this  ground,  therefore,  I  am  still  of  opinion  that  the 
order  sustaining  the  demurrer  was  correct,  and  that  it 
should  be  affirmed. 
By  the  CowrL — Order  affirmed. 


BoHBBTB^L  and  another  vs.  Orvis. 


110       1  61 
52LU  sen 


B^plwim    MeMMwre  of  Dmm^et'    JSvid4ne$, 

1.  In  repleTin  for  merohAndise,  tho  meMuro  of  damaget  is  generally  the 
market  Talue  of  the  goods  when  taken,  with  interest. 

3.  In  sneh  an  action,  where  there  was  no  olalm  that  the  goods  had  risen  in 
Talne  after  the  taking,  or  that  any  tp$eial  damage  had  aoemed  to  plain- 
tiffs by  reason  of  their  being  depriTod  of  the  possession,  it  was  error  to 
permit  them,  as  witnesses  in  their  own  behalf,  to  testify  what  was  the 
**  fair  Talne  of  the  goods  in  Tiew  of  all  the  hasanls  and  chances  of  their 
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bnsiaeefly"  or  **  what  the  goods  wore  worth  to  them  in  the  ordijuury  oovrse 
of  the  trade  in  which  they  were  then  and  continued  to  be  engaged," 
their  answer  being  that  **  fifteen  per  cent,  added  to  the  wholesale  cost 
would  haTe  been  a  fair  Talue  to  them."  Damages  thus  estimated  ar« 
ooi^eotoral  and  speculatiTe. 

APPEAL  from  the  Oircuit  Court  for  Ihnd  du  Lac  County, 

Replevin  for  a  stock  of  goods  seized  by  defendant  as 
eherifi^  under  an  attachment  against  a  third  party.  The 
complaint  alleges  that  the  value  of  the  goods  was  $6)500 ; 
and  that  defendant  wrongfully  took  and  still  unjustly 
detains  them,  to  plaintiff  damage  in  the  sum,  etc. ;  and  it 
demands  judgment  for  a  recovery  of  the  possession  or  for 
said  sum  of  $6,600  as  their  value,  in  case  a  delivery  cannot 
be  had,  together  with  $8,500  as  damages  for  the  detention, 
etc. 

The  jury  found  the  property  and  right  of  possession  in 
the  plainti&,  and  assessed  the  value  of  the  goods  at  $6,216, 
and  damages  for  the  detention  at  $600.  New  trial  denied; 
and  from  a  judgment  on  the  verdict  defendant  appealed. 

Blair  ^  Ociemxm^  for  appellant : 

Interest  on  the  value  of  the  property  taken,  is  the  proper 
measure  of  damages  for  the  detention.  Oraves  v.  SUtiffy  6 
Wis.,  219;  Morris  v.  Bakery  id.,  889;  Beveridge  v.  Weleh^  7 
id.,  465 ;  Gordon  v.  Jerniey^  16  Mass.,  465 ;  Brizsee  v.  Mayhee^ 
21  Wend.,  144.  In  ascertaining  the  value  of  the  property, 
the  true  rule  is  to  ascertain  what  it  is  worth  in  the  market. 

Edward  8.  Bragg^  contra^  cited  Qriffia  v.  Oolver,  16  N.  T., 
489;  Ihx  v.  Harding^  7  Cush.,  523;  Suydam  r.  JenkinSy  8 
Sandf:,  604,  629;  19  Curtb  Sup.  Ct.,  527. 

CoLB,  J.  TTpon  the  trial  of  this  cause,  the  plaintiff  Smead 
was  sworn  and  asked  the  following  questions :  ^^  What  was 
the  fair  value  of  the  goods  taken,  in  view  of  all  the  hazards 
and  chances  of  the  business  in  which  you  were  engaged  ? 
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And  what  were  those  goods  worth  to  you  in  the  ordinary 
course  of  trade  and  business  in  which  you  were  then,  and 
continued  to  be,  engaged  ? "  These  questions  were  objected 
to  by  the  defendant,  but  the  objection  was  overruled,  and 
the  witness  answered :  ^^  I  should  say  that  fifteen  per  cent 
added  to  the  wholesale  cost  would  have  been  a  fair  return 
to  us."  It  is  insisted  that  this  testimony  was  improper, 
since  it  did  not  call  upon  the  witness  to  state  the  real  value 
of  the  property  in  the  market,  which  should  be  assumed  as 
its  just  value,  but  required  him  to  say  what,  in  view  of  all 
the  chances  and  hazards  of  the  business  in  which  the  plain* 
aSa  were  engaged,  the  goods  were  worth  to  them.  It  is 
said  that  damages  founded  upon  such  an  estimate  are  con- 
jectural and  speculative,  and  are  not  allowed.  It  f^pears 
to  us  that  this  objection  is  well  taken.  Blair  v.  Mibjoaukee 
^  Prairie  du  Chien  JR.  IL  Cb.,  20  ^is.,  262.  The  proper 
rule  was,  to  ascertain  the  value  of  the  goods  at  the  time 
they  were  taken  from  the  possession  of  the  plaintiffi9^ — ^fliat 
is,  their  market  value,  the  sum  for  which  they  could  be  sold 
at  that  place ;  and  to  allow  the  plaintiffs  this  amount,  with 
interest  thereon.  There  is  no  claim  here  that  there  was  any 
increase  in  the  value  of  the  goods  after  they  were  taken 
from  the  possesion  of  the  plaintiffs,  or  that  there  was  any 
fluctuation  in  the  price.  We  need  not,  therefore,  consider 
what  would  be  the  proper  measure  of  damages  where  it 
appears  that  an  enhanced  price  has  been  received  by  the 
wrongdoer,  or,  it  is  reasonable  to  believe,  would  have  been 
realized  by  the  plaintiffii,  had  they  retained  possession. 
Kow  had  the  plaintiffi  claimed  in  their  complaint,  and  shown 
by  the  evidence,  that  they  would  have  derived  a  benefit  from 
an  increase  in  the  value  of  the  goods,  had  they  retidned  them, 
or  proven  that  they  had  sustained  some  special  damage  in 
consequence  of  being  deprived  of  the  possession,  then  per- 
haps they  would  be  entitled  to  eomp^msation  upon  that 
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ground.  But  that  is  not  the  case  presented  here.  No  dis- 
tinct item  of  damages  is  claimed  by  the  plaintiffs  because 
they  were  deprived  of  the  possession  of  those  goods  at  that 
time.  But,  for  the  purpose  of  getting  at  the  actual  value 
of  the  goods,  the  witness  was  asked  what  they  wer^  worth 
to  the  plaintiffi  in  the  ordinary  course  of  trade,  considering 
the  chances  of  the  business  in  which  they  were  engaged. 
And  the  answer  given  was  necessarily  speculative,  as  it  was 
impossible  to  say  what  the  plaintiffii  could  have  realized 
out  of  the  property.  The  witness  thought  that  fifteen  per 
cent,  added  to  the  wholesale  cost  would  have  been  a  fair 
value  to  the  owners  engaged  in  trade.  But  it  is  apparent 
that  this  estimate  is  conjectural,  or  at  least  it  does  not 
appear  that  fifteen  per  cent,  added  to  the  wholesale  price 
was  what  the  property  was  really  worth  in  the  market.  And 
in  ordinary  cases  the  amount  of  damages  which  the  owner 
is  entitled  to  recover  for  goods  wrongfully  taken  fix>m  his 
possession,  is  the  market  price,  with  interest  thereon.  As 
a  general  rule,  this  is  deemed  in  law  a  compensation  for 
the  loss  he  has  sustained;  and  this  court  has  laid  it  down 
in  a  number  of  cases  as  the  proper  measure  of  damages. 
Graves  v.  Siitig,  5  ^is.,  219;  Morris  v.  Bakery  id.,  889; 
Beveridge  v.  Welchy  7  id.,  465. 

But  it  is  said,  the  error  in  admitting  this  testimony,  if  any 
there  were,  was  cured  by  the  evidence  furnished  by  the 
defendant  himself  as  to  the  correct  rule  of  damages.  It  is 
true,  four  of  the  defendant's  witnesses  testified  that  from 
seven  and  a  half  to  fifteen  per  cent,  was  a  fair  average  price 
of  goods  at  retail  in  the  market,  above  the  wholesale  price. 
This  however  leaves  quite  a  margin  as  to  the  real  value ; 
and  how  can  it  be  assumed  that  the  jury  did  not  find,  upon 
the  strength  of  SmeacPs  testimony  alone,  that  fifteen  per 
cent,  added  to  the  wholesale  price  was  the  actual  value  at 
Fond  du  Lac  ?    It  is  impossible  to  say  that  the  jury  did  not 
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take  the  highest  limit  as  the  measure  of  valne,  and  that  this 
result  was  not  reached  mainly  through  the  influence  of  this 
improper  testimony  upon  their  judgment.  Nor  did  the 
instruction  of  the  court  cure  the  error.  The  court  charged 
the  jury,  that  if  the  plaintifb  recovered,  they  were  entitled 
to  interest  on  the  value  of  the  goods  at  the  time  of  the 
taking,  and  from  thence  to  the  time  of  trial,  as  a  measure 
of  damages ;  or  that,  in  lieu  thereof,  the  jury  might  award 
such  actual  damages  as  the  evidence  showed  they  had  sus- 
tained, not  fanciful  or  specXilative,  but  real  damages ;  but 
that  the  plaintiffs  were  not  entitled  to  both  actual  damages 
and  interest  on  the  value  as  damages.  This  does  not  avoid 
the  difl&culty ;  for  if  the  jury  should  assume  the  value  of 
the  goods  at  the  time  of  the  taking  as  the  basis  of  their 
verdict,  they  might  conclude  that  the  greater  value  sworn 
to  by  Smead  was  the  correct  one.  And,  as  already  remarked, 
his  estimate  was  a  speculative  one,  and  should  not  have 
been  given. 

On  the  whole,  we  think  there  must  be  a  new  trial  on 
account  of  the  admission  of  improper  testimony. 

By  the  CourU-^The  judgment  of  the  circuit  court  is 
reversed,  and  a  new  trial  awarded. 


Eaton  vs.  Tallhadgb  and  others. 

Fo&BOLOSUKB :  Riffktt  of  mortgagor  who  Am  paid  ineumbrane^-^What  Hile  tk4 
vendor  and  mortgagee  of  land  takeef  0$  furthaeer  at  fMredotmre  nUe, 

1.  Where  the  Tender  of  land,  who  hM  taken  back  a  mortgage  for  the  por- 
ehase  money,  purchases  at  the  sale  on  foreclosure  thereof,  he  takes  the 
whole  title  of  the  mortgagor  at  the  oommencement  of  the  foreclosure 
action,  including  his  title  under  a  deed  to  a  third  party  for  taxes  which 
the  Tender  waa  bound  to  pay. 
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S.  The  mortgagor  in  eneh  a  ease  (with  oorenant  against  inenmbranoes),  may 
ooonter-elaim  in  the  foreelosnre  action  what  he  was  eompelled  to  paj 
for  the  tax  title,  not  being  more  than  the  porohase  money. 

ERROR  to  the  Circuit  Court  for  Fond  du  Lac  County. 

Ejectment  Eaton  (plaintiff  below)  introduced  in  evi- 
dence  a  tax  deed  to  one  Loomis,  dated  April  24,  1862, 
founded  on  the  tax  sale  of  1859 ;  a  quitclaim  deed  from 
Loomis  to  one  Enapp,  dated  June  24,  1862;  a  warranty 
deed  from  plaintiff  to  Enapp,  dated  August  26,  1859 ;  a 
mortgage  from  Enapp  to  plaintiff,  of  same  date,  without 
covenants  of  warranty — ^all  covering  the  land  in  dispute ; 
also  the  judgment  roll  in  the  case  of  the  same  plaintiff 
against  Enapp  and  one  Poster,  for  the  foreclosure  of  said 
mortgage^  the  sheriff's  deed  to  him  as  purchaser  at  the 
foreclosure  sale,  and  the  confirmation  of  said  sale.  It  ap- 
peared that  the  defendants  below  occupied  the  land  at  the 
commencement  of  the  action,  and  TaUmadge  claimed  to 
own  it;  and  that  Enapp  occupied  the  land  for  several  years 
commencing  sometime  in  1859,  previous  to  which  it  was 
unoccupied. 

The  court  instructed  the  jury  to  fiiid  for  defendants, 
because  the  deed  to  Loomis  vested  the  title  in  him,  and 
that  it  did  not  pass  by  the  foreclosure  sale  and  deed  to  the 
plaintiff,  whose  duty  it  was  to  have  protected  the  title  of 
Enapp.  Verdict  and  judgment  accordingly;  and  JSkiton 
took  his  writ  of  error. 

B.  P.  HaUmj  in  person. 

Edward  S.  Braggy  for  defendant  in  error. 

Cole,  J.  Prom  the  charge  of  the  court  to  the  jury,  we 
infer  that  it  appeared  from  the  evidence  adduced  on  the 
trial,  that  the  title  of  Loomis  under  the  tax  deed  dated 
April  24th,  1862,  became  vested  in  Enapp  before  the  com- 
mencement of  the  foreclosure  suit    The  court  seems  to 
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Msume  this  to  be  the  fact,  and  it  was  doubtlese  so.  The 
question  then  arises,  Would  that  title  pass  to  the  plaintiff 
by  virtue  of  the  foreclosure  proceeding?  The  court 
instructed  the  jury  that  it  would  not,  because  it  was  the 
plaintiff's  duty  to  have  protected  the  title  of  Enapp,  and 
that  it  was  in  consequence  of  the  plaintiff's  laches  that  this 
tax  deed  matured.  The  case  shows  that  the  plaintiff  con- 
veyed the  land  to  Enapp  by  warranty  deed  in  August, 
1859;  taking  back  the  mortgage  which  was  susequently 
foreclosed.  The  land  had  been  sold  for  taxes  before  this 
conveyance.  But  that  tax  title  had  become  vested  in 
^app,  the  mortgagor,  before  the  commencement  of  the 
foreclosure  action,  and,  we  suppose,  passed  to  the  purchaser 
at  the  sale  upon  the  judgment  Now  it  was  undoubtedly 
the  duty  of  the  plaintiff  to  remove  this  tax  incfumbrance 
existing  at  the  time  he  made  his  conveyance.  And  he 
was  guilty  of  a  breach  of  the  covenant  of  warranty  against 
incumbrances  in  not  doing  so.  But  what  is  the  consequence 
if  the  covenantor  does  not  remove  the  incumbrance,  and  it 
is  extinguished  by  the  covenantee  ?  Nothing  is  better  set- 
tled than  the  doctrine  that  in  such  a  case  the  covenantee 
may  recover,  in  an  action  to  foreclose  a  mortgage  given  for 
the  consideration  money,  the  amount  he  has  paid  to  dis- 
charge the  incumbrance;  and  in  this  way  he  recovers  full 
compensation  for  the  iiyury  resulting  from  the  incum- 
brance. Or  he  may  under  certain  circumstances  resort  to 
his  remedy  on  the  covenants.  But  there  is  evidently  no 
necessity  for  the  covenantee  resorting  to  his  common  law 
action  to  obtain  indemnity,  where  there  is  a  mortgage  out- 
standing for  the  consideration  money  exceeding  in  amount 
what  he  has  been  compelled  to  pay  to  remove  the  incum- 
brance. For  his  remedy  in  the  foreclosure  action  would 
be  ample.  In  the  foreclosure  suit,  Enapp  might  have  set 
up,  by  way  of  counter-clium,  the  amount  he  was  compelled 
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to  pay  to  buy  in  the  tuc  title.  As  the  £^reclo8are  record  is 
not  before  ns,  we  are  unable  to  determine  whether  he  did 
this  or  not.  But  certainly  he  might  have  been  allowed  in 
that  action  the  amount  of  the  incumbrance.  Now,  upon 
what  principle  can  it  be  said  that  Knapp's  title,  derived 
through  the  tax  deed,  did  not  pass  to  the  purchaser  at  the 
foreclosure  sale  ?  As  a  general  rule,  the  effect  of  a  fore- 
closure and  sale  of  mortgaged  property  is,  to  transfer  to 
the  purchaser  the  interest  of  the  mortgagor  in  the  prem- 
ises when  the  suit  is  instituted.  We  perceive  no  reason 
why  that  effect  must  not  be  given  to  the  foreclosure  suit 
in  this  case.  The  circuit  court  held  that  the  subsequent 
title  acquired  by  Knapp  under  the  tax  deed  would  not  pass 
to  the  purchaser,  because  it  was  his  duty  to  have  redeemed 
the  tax  certificate.  It  was  undoubtedly  his  duty  to  do  this ; 
but,  although  he  neglected  to  do  it,  this  would  not  preclude 
him  from  taking  at  the  foreclosure  sale  whatever  interest 
Enapp  or  his  grantee  had  in  the  premises  when  the  fore- 
closure action  was  commenced. 

By  the  OourL — The  judgment  of  the  circuit  court  is 
reversed,  and  a  new  triid  ordered* 


HoEH  vs.  Thb  Schoonbb  "Trial." 

AdmitaUif  JmritdktS&n  </  HaU  cowrts. 

Under  the  eoi  ef  Ooifreei  of  Vebrairy  86,  lSi6,  ike  JtiriedioUon  of  the 
district  oourti  of  the  United  States  im  sdMiraltj  end  maritime  oaaea 
arising  upon  the  lakes  and  the  narigable  waters  conneeting  them,  is  not 
exolnsiTe,  but  ooneorrent  with  that  of  the  state  courts  in  administering 
the  remedies  giTsn  by  the  state  laws ;  and  it  extends  only  to  the  class  of 
TSMels  deftaad  im  thai  aei. 


22  529 

116  485, 
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APPEAL  from  the  Clnmit  Court  for  Mcmitawoc  County. 

Action  to  enforce  a  claim  against  the  defendant  The 
fiubfitance  of  the  pleadings,  and  the  nature  of  the  evidence 
objected  to,  will  appear  from  the  opinion.  Verdict  for  the 
plaintiff;  new  trial  denied;  and  judgment  on  the  verdiot; 
from  which  the  defendant  appealed. 

Leander  Wyman^  for  appellant 

George  Reed  and  Stevens^  Lewis  ^  FIcwtTf  for  respondent 

Cole,  J.  The  action  was  to  enforce  a  lien  under  tiie 
boat  and  vessel  act,  for  supplies  and  materials  furnished, 
and  labor  rendered  to  the  defendant,  a  sail  vessel  employed 
in  navigating  the  waters  of  Lake  Michigan  in  this  state. 
The  defendant  put  in  an  tmswer  of  the  general  denial,  and 
setting  up  a  counter-claim.  The  plaintiff  replied  to  the  coun- 
ter-claim, that,  before  the  commenceiAent  of  the  suit,  each 
and  every  one  of  the  items  set  up  in  the  counter-claim  had 
been  fully  settled  and  pi^d,  and  that  the  claims  in  the  com- 
plaint were  such  as  had  not  been  settled  in  the  accounting 
between  him  and  the  defendant.  It  appears  to  us  that  there 
was  no  error  in  permitting  him  to  prove  the  facts  alleged  in 
his  reply.  It  is  not  obvious  upon  what  principle  of  law  or 
rule  of  practice  he  was  prohibited  from  showing  that  the 
charges  mentioned  in  the  counter-claim  had  been  settled  and 
paid.  He  claimed  a  lien  for  demands  against  the  boat  out- 
side the  charges,  accounts  and  payments  embraced  in  the 
settlement  And,  as  it  was  attempted  to  defeat  this  lien  by 
setting  up  an  indebtedness  from  him  to  the  defendant,  he 
was  compelled  to  meet  the  defense  by  proving  that  this 
indebtedness  had  been  discharged  by  other  claims  and 
payments.  And  we  think  it  was  competent  to  do  this,  un- 
der the  pleadings. 

It  is  claimed  that  there  was  error  in  the  charge  of  the 
court.  In  our  opinion,  however,  it  was  substantially  correct 
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But  the  most  important  objection  raised  is,  a  want  of 
jurisdiction  in  the  court  to  try  the  cause.  It  is  claimed  that 
the  statute  under  which  the  action  is  prosecuted  is  in  con- 
flict with  the  laws  of  Congress  conferring  admiralty  juris- 
diction on  the  district  courts  of  the  United  States.  And 
the  caae  of  The  Sine  v.  Trevor^  4  Wallace,  556,  is  relied  on 
in  support  of  that  position.  But  this  cas^  very  clearly 
holds  that  the  act  of  February  26, 1845,  is  a  limitation  of 
the  admiralty  and  maritime  jurisdiction  granted  the  dis- 
trict courts  of  the  United  States  by  the  judiciary  act  of 
1789,  as  regards  eases  arising  upon  the  lakes  and  navigable 
waters  connecting  said  lakes,  in  the  following  particulars : 

*^  1.  It  is  limited  to  vessels  of  twenty  tons  burden  and 
upwards,  enrolled  and  licensed  for  the  coasting  trade. 

***2.  To  vessels  employed  in  commerce  and  navigation  be- 
tween ports  and  places  in  different  states. 

^^  3.  It  grants  a  jury  trial,  if  either  party  demands  it 

^^4.  The  jurisdiction  is  not  exclusive,  but  is  expressly 
made  concurrent  with  such  remedies  as  may  be  given  by 
state  laws." 

Now  there  is  nothing  whatever  in  this  case  to  show  that 
the  vessel  was  of  twenty  tons  burden  «id  upwards,  so  as  to 
bring  it  within  the  admiralty  jurisdiction  of  the  federal 
courts.  It  is  made  essential  to  the  jurisdiction,  under  the 
act  of  1845,  that  the  vessel  should  be  enrolled  and  licensed 
for  the  coasting  trade,  and  should  be  of  twenty  tons  burden 
or  upwards.  And  again,  by  the  exposition  of  the  laws  of 
Congress,  as  given  in  the  case  of  The  Hint  v.  Treccty  the 
jurisdiction  of  the  federal  courts  under  that  act  is  not  ex- 
clusive, but  concurrent  with  any  remedy  which  may  be 
given  by  the  state  laws  where  such  vessel  is  employed. 
This  fully  disposes  of  the  question  of  jurisdiction. 

By  the  Court — ^The  judgment  of  the  circuit  court  is 
affirmed. 
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Shook  and  another  vs.  Yanmateb. 

PlaintifTt,  on  sairondering  to  B.  tooarities  held  by  them  to  indemnify  them 
from  liability  as  makers  of  a  note  with  him  and  for  his  aocommoda- 
tiom,  reoeirejl  ttvm  Y.,  in  ooosidoration  thereof;  his  written  guaranty 
against  siieh  liability  if  they  would  permit  B.  **  to  manage  the  matter 
himself."  ffeid,  that  Y.'s  promise  was  an  original  undertaking,  and  not 
within  the  statute  of  frauds. 

APPEAL  from  the  Circuit  Court  for  La  Fayeiie  County. 

This  appeal  was  taken  by  defendant  from  an  order  over- 
ruling his  demurrer  to  the  complaint  as  not  stating  a  cause 
of  action.  The  substance  of  the  complaint  is  stated  in  the 
opinion. 

Cobb  ^  Sudduth  (with  S.  U.  Pinney^  of  counsel),  for  appel- 
lant, contended  that  the  written  contract  of  guaranty  did 
not  express  the  cansiderationy  within  the  meaning  of  the  statute 
of  frauds,  citing  BumeU  v.  BiseOy  4  Johns.,  286 ;  Bailey  v. 
Freemany  id.,  288;  Leonard  v.  Vredenburffy  8  id.,  29;  Taylor 
V.  Pratt,  8  Wis.,  696;  Brewster  v.  Silence,  4  Seld.,  207;  Weed 
V.  Clark,  4  Sandf  S.  C,  81;  UUca  ^  Schm.  B.  B.  Co.  r. 
Brinckerhoffy  21  Wend.,  189;  9  id.,  886.  2.  It  was  not  an 
original  undertaking,  the  advantage  relinquished  by  plaintiff 
not  having  enured  to  defendant's  benefit,  so  as  to  make  the 
transaction  in  effect  a  purchase  by  defendant  of  them. 
Curtis  v.  Brown,  6  Cush.,  488,  and  cases  there  cited ;  Dyer 
V.  Gibson,  16  Wis.,  657;  Mallory  v.  QiUett,  21  N.  Y.,  412. 

Henry  ^  Smith  (with  WiUiam  F.  Vilas,  of  counsel),  for 
respondents,  to  the  point  that  defendant's  promise  was  an 
ori^al  undertaking  and  not  within  the  statute  of  frauds, 
cited  Chcqrin  v.  Merritt,  4  Wend,,  667;  Olmstead  v.-  Greenly, 
18  Johns.,  12 ;  Mattory  v.  GiUett,  21 K  T.,  412 ;  Bead  v.  Nash, 
1  Wilson,  805;  Jarmain  v.  Algar,  2  C.  &  P.,  249 ;  Roberts  on 
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Frauds,  2Q8.  To  the  point  that  eyen  if  it  had  been  within 
the  statute,  there  was  a  consideration  expressed,  they  cited 
StadL  V.  lAUy  9  East,  848;  Newberry  v.  Armstrongy  4  C.  4  P., 
69 ;  Eastman  v.  Bennett^  6  Wis.,  282,  and  cases  there  cited ; 
McNaughUm  v.  ConkUag^  9  id.,  816 ;  WUUams  v.  KeickuMy  19 
id.,  281. 

CoLB,  J.  It  is  insisted  that  the  compkdnt  in  this  case 
states  no  cause  of  action,  and  that  the  demurrer  to  it  should 
have  been  sustained. 

It  appears  from  the  allegations  of  the  complaint,  tnat  the 
plaintiflB,  on  the  27th  day  of  May,  1859,  signed  with  one 
Baker,  and  as  accommodation  makers,  a  promissory  note 
for  $600,  payable  to  one  Humphrey,  sixty  days  from  date. 
Baker  had  agreed  to  purchase  a  farm  from  one  Kline,  but, 
being  unable  to  raise  money  sufficient  to  pay  for  the  same, 
was  compelled  to  borrow  the  amount  of  the  note,  and  re- 
quested the  plaintifEs  to  sign  the  note  with  him,  to  obtain 
the  money  from  Humphrey.  In  order  to  secure  the  plain* 
tiflB  from  loss  by  reason  of  signing  the  note.  Baker  agreed 
to  have  the  farm  which  he  had  purchased  from  Eline  con- 
yeyed  to  them,  and  to  take  a  bond  for  a  re-conveyance  upon 
his  paying  the  note  to  Humphrey  when  it  became  due. 
And  llirther  to  secure  them  from  loss  in  consequence  of 
signing  the  note,  Baker  promised  to  deposit,  and  did  deposit 
and  leave  with  them,  certain  promissory  notes  belonging 
to  him,  amounting  to  the  sum  of  |500  or  |600.  After  the 
plaintiflb  had  signed  the  note  given  to  Humphrey,  Baker 
informed  them  that  he  preferred  to  have  the  fSetrm  purchased 
by  him  of  dine  conveyed  to  other  parties,  and  was  anxious 
to  obtain  possession  of  the  notes  which  he  had  deposited 
with  them  as  security,  and  requested  them  to  accept  other 
security  instead  of  the  farm  and  notes.  And  thereupon,  on 
the  10th  of  June,  1859,  in  consideration  of  said  plainti£5»' 
Vol.  XXTT.— 85. 
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Slidok  ftnd  snotlier  tt.  Yuimftter. 

returning  said  notes  to  Baker,  and  agreeing  that  the  farm 
might  be  conveyed  to  other  and  different  parties,  the  de- 
fendant gave  the  following  instrument:  "Payette,  June 
10th,  1859.  Whereas,  Matthew  Cunningham  and  Jonas  Shook 
have  signed  a  promissory  note  with  Josiah  G.  Baker,  pay- 
able to  Charles  Humphrey,  of  Monroe,  for  six  hundred  dol- 
lars, I  hereby  guaranty  the  above  named  Cunningham  and 
Shook  harmless  from  damages  or  liabilities  in  consequence 
thereof,  in  case  they  allow  said  Josiah  G.  Baker  to  manage 
the  matter  himself.    John  J.  Vanmatbr." 

It  IS  alleged  that  this  guaranty  was  presented  to  the 
plaintifis  by  Baker,  and  that  they,  relying  upon  it,  were 
induced  to  surrender  the  notes  which  they  held  as  security, 
to  Baker,  and  also  consented  that  the  tarm  might  be  con- 
veyed to  any  party  Baker  requested  it  might  be  conveyed 
to.  It  is  ftirther  alleged  that  the  defendant  was  informed 
that  the  guaranty  was  to  be  given  the  plaintiffi  for  the  pur- 
pose of  obtaining  from  them  the  notes  left  with  them  for 
security,  and  also  for  the  purpose  of  inducing  them  to  con- 
sent that  the  farm  might  be  conveyed  to  other  parties  than 
the  plaintiffi ;  and  further,  that  the  plaintiff  allowed  Baker 
to  manage  the  matter  himself;  but  that  they  have  been  com- 
pelled to  pay  a  judgment  obtained  on  the  note  which  they 
gave  to  Humphrey  witli  Baker,  amounting  in  the  whole  to 
the  sum  of  $946.88 ;  and  that  the  defendant  has  reftised  to 
imdemnify  them,  or  pay  any  part  of  that  sum.  These  are 
the  material  allegations  of  the  complaint.  In  support  of 
the  demurrer,  it  is  insisted  that  the  written  guaranty  upon 
which  the  action  is  brought,  is  within  the  statute  of  frauds, 
and  is  void,  because  it  does  not  state  the  consideration  upon 
which  it  was  made.  This  is  the  only  question  discussed  in 
the  case.  Is,  then,  the  written  guaranty  within  the  statute  ? 
It  appears  to  us  not 

It  will  be  seen  that  the  plaintiffs  had  in  their  poss^s^on 
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promissory  notes  belonging  to  Baker,  to  secure  them  for 
any  loss  which  they  might  sustain  by  reason  of  signing  the 
note  given  to  Humphrey.  They  were  likewise  to  have  the 
title  of  the  Eline  farm  conveyed  to  them  &>t  a  like  purpose. 
These  notes,  and  the  title  to  the  £eu:m,  they  agreed  to  sur- 
render to  Baker  upon  the  request  of  the  defendant,  and 
upon  the  futh  of  his  written  guaranty  that  if  they  would 
do  so  he  would  save  them  harmless  from  all  damages  or 
liabilities  which  they  might  sustain  in  consequence  of  sign- 
ing the  Humphrey  note.  It  was  an  original  undertaking 
made  by  the  defendant,  upon  a  sufficient  consideration. 
The  consideration  of  the  guaranty  likewise  moved  to  the 
defendant  from  the  plaintiffs ;  and  if  it  was  not  of  benefit 
to  him,  it  certainly  was  of  harm  to  them.  For  they  sur- 
rendered, at  his  request  and  upon  his  promise,  the  ample 
security  which  they  already  held  to  indemnify  them  against 
loss.  The  case,  if  it  can  be  said  to  fietU  within  the  classifi- 
cation at  all,  must  belong  to  the  third  class  of  cases  men- 
tioned by  Chief  Justice  Kent  in  Leonard  v.  Vredenburgy  8 
Johns.,  29,  and  is  not  within  the  statute.  See  likewise  the 
authorities  cited  in  MaUory  r.  OiUUUy  21  K  T.,  412.  In 
Chapin  V.  MerriU^  4  Wend.,  657,  it  was  held  that  a  promise 
by  one  person  to  indemnify  another  for  becoming  a  guar- 
antor for  a  third,  is  not  within  the  statute  of  frauds ;  and 
that  such  promise  need  not  be  in  writing,  the  assumption 
of  the  responsibility  being  a  sufficient  consideration  for  the 
promise.  To  the  same  effect  are  Chapin  v.  Lapharriy  20 
Pick.,  467;  Harrison  v.  Sawtel^  10  Johns.,  242;  Alger  v. 
ScoviUej  1  Gray,  891 ;  Aldrich  v.  AmeSy  9  Gray,  76 ;  Beaman 
V.  BusseUj  20  Yt,  205 ;  and  JSasiwood  v.  Kenyon^  11  Ad.  & 
Ellis,  488. 

When  the  guaranty  of  indemnity  was  made  in  this  case, 
Baker  was  not  owing  the  plidntifb.  The  note,  even,  which 
they  had  jointly  executed  to  Humphrey^  was  not  yet  due 


Digitized  by 


Google 


686         SUPREME  OOUBT  OP  WI8C50NSIN, 

It  is  tme,  if  they  Bhoold  be  oompelled  to  pay  that  note,  the 
law  would  doubtlees  imply  an  obligation  on  Baker's  part  to 
indemnify  them.  But  the  defendant,  for  a  yaluable  con- 
sideration, to  him  moving,  agreed  to  relieve  them  from  the 
payment  of  that  note.  In  other  words,  so  fitr  as  they  were 
concerned,  he  assumed  to  pay  that  note  for  them.  He 
undertook  to  save  them  harmless  from  the  performance  of 
an  obligation  which  might  result  in  a  debt  against  them. 
The  case  is  strictly  within  the  doctrine  of  the  cases  above 
cited,  which  held  that  sueh  an  undertaking  is  not  within 
the  statute  of  frauds. 

By  the  Court — ^The  order  of  the  drcuit  court,  overruling 
the  demurrer,  is  affirmed. 


State  vs.  Nbwtok. 


SumsTTy  In  r«MyiitMfie«  to  tifp*»%  e&tmoi  h$  9on^dU4  U  rmnt  iL'-^ViMjaaaQi 
contkUnt  drf<m$e$, 

1.  The  recognisftnoe  required  by  fee  4,  oh.  87,  ft.  8.,  cannot  be  renewed  m 

to  the  iurety  bj  order  of  oonri  without  his  oonsent 

2.  In  an  action  on  raeh  a  recbgnixanoe,  an  aniwer  b/  the  mretj  that  the 

acouied,  after  Judginent,  was  permitted  bj  the  state  to  depart  the  court, 
etc.,  is  not  inconsistent  with  a  denial  that  the  reoogniiance  was  renewed 
as  to  the  suretj  at  the  next  term  after  it  was  entered  into,  the  canse 
haying  then  been  centinued. 

APPEAL  from  the  Circuit  CJourt  for  Fond  du  Lae  County. 

E.  S.  Bragg,  for  appellant. 

Blair  ^  Gdleman,  for  the  state,  as  to  the  renewal  of  the 
recognizance,  cited  sec.  5,  ch.  87,  B.  S.  Aa  to  the  efEect  of 
the  admission  on  the  £Eice  of  the  answer,  they  cited  Gk>uld'8 
PL,  152;  cutty's  PL  (8th  ed.),  685;  Saliu$v.Qenin,6Boew.j 
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260;  7  Abb.,  148;  Andrews  v.  Chadboumey  19  Barb.,  147  j 
Orosbie  v.  Leary^  6  Bobw.,  812. 

Dixon,  C.  J.  Action  upon  a  recognisance  in  a  proceed- 
ing in  bastardy,  Altered  into  before  a  justice  of  the  peace 
by  the  appellant,  as  surety,  for  the  appearance  of  the  accused 
at  the  next  term  of  the  circuit  court,  as  provided  in  sec.  4, 
chap.  87,  B.  S.  The  cause  was  not  tried  at  the  next  term  of 
the  circuit  court,  and  not  until  two  terms  had  intervened, 
when  the  accused  was  found  guilty,  and  adjudged  to  be  the 
father  of  the  child,  and  to  stand  chargeable  with  the  main- 
tenance thereof,  etc.,  as  provided  by  sec.  6.  Breach,  that 
the  accused  failed  to  appear  and  answer  to  the  complaint  at 
that  term,  and  to  abide  the  order  of  the  court  thereon.  The 
complaint  likewise  avers,  that  the  accused  appeared  at  the 
next  term  after  the  recognizance  was  entered  into,  and,  suf- 
ficient reason  having  been  shown  therefor,  the  cause  was 
continued  until  the  next  succeeding  term;  and  that  there- 
upon the  court  ordered  the  renewal  of  the  recognizance, 
and  it  was  renewed  as  prescribed  by  sec.  5.  It  furthermore 
avers  that  at  the  second  term  of  thejcourt,  the  cause  was 
again  continued  for  sufficient  reason  until  the  next  term, 
and  a  renewal  of  the  recognizance  ordered,  and  the  same 
was  renewed.  Answer :  Ist  A  denial  of  the  entire  com- 
plaint except  the  making  of  the  recognizance,  and  averment 
that  the  accused  appeared  at  the  time  and  place  therein 
specified.  2nd.  Averring  performance  of  the  condition  as 
specified  and  required  in  the  recognizance.  8d.  Alleging 
the  appearance  of  the  accused  at  the  term  when  the  cause 
was  tried,  his  conviction  and  receiving  judgment,  and  that 
he  was  voluntarily  permitted  by  the  plaintiff  to  depart  the 
court  without  the  foult  or  neglect  of  the  appellant,  his 
surety.  On  the  trial,  the  plaintiff  gave  no  evidence  proving 
or  tending  to  prove  a  renewal  of  the  recognizance  at  the 
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next  or  any  succeeding  term  of  the  circuit  court  after  the 
recognizance  waa  entered  into;  and  the  judge  instructed 
the  jury  that  the  answer  of  the  appellant,  alleging  that  the 
recognizance  was  satisfied  by  the  accused  being  permitted 
by  the  state  to  go  at  large  after  judgment  against  him,  was 
an  admission  on  the  part  of  the  appellant  that  the  recog- 
nizance was  properly  renewed  and  in  force  against  him  at 
the  time  the  accused  was  tried,'*'  and  that  it  was  not  necessiuy 
for  the  state  to  show  that  any  order  was  made  by  the  court 
at  the  time  the  action  was  first  continued,  for  tke  renewid 
of  the  recognizance  against  the  surety. 

This  instruction  was  erroneous.  The  denial  that  the 
recognizance  was  renewed,  and  the  averment  that  the 
accused  was  voluntarily  permitted  by  the  state  to  go  at  large 
after  judgment,  are  not  inconsistent  grounds  of  defense. 
The  want  of  renewal  and  the  permission  to  go  at  large  are 
&cts  not  necessarily  connected  with  or  dependent  upon  each 
other.  The  recognizance  may  not  have  been  renewed  so  as 
to  bind  the  surety,  and  yet  the  state  may  have  permitted  the 
accused  to  depart  the  court  as  alleged  in  the  answer.  It 
may  have  been  renewed  aa  to  the  accused  though  not  as  to 
the  surety,  who  could  not  be  bound  without  his  assent 

By  the  Gmrt— -Judgment  reversed,  and  a  new  trial 
awarded.'  . 


*  The  answer  m  to  thii  point  is,  that  the  aooosed  appeared  personallj  at 
•aid  term,  '*and  answered  the  oharge  or  complaint  m  tJU  $aid  i^^poni 
rtcognkaiHce  r^ciud,"  etc.,  eto. — Bbf. 
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Boot  tb.  Bonkbma. 

1.  Where  defendant  had  drawn  f^om  his  boom,  and  manufaetured  into  lumber, 

logs  belonging  to  other  parties,  who  afterwards  transferred  their  rights 
therein  to  plaintiff,  the  latter  ooold  not  maintain  an  aotion  for  the  lorn* 
ber  without  showing  a  dwmmki  therefor  upon  defendant,  made  after  the 
title  Tested  in  him. 

2.  Where  defendant  has  willfiillj  or  indiseriminatelj  intermixed  plaintiff's 

goods  with  his  own,  so  that  they  oannot  be  distinguished,  and  the  goods 
intermixed  are  of  different  qualities  or  Talues,  plaintiff  is  entitled  UfiU 
wkoU, 

APPEAL  from  the  Oirouit  Court  f<^  La  Qrosse  County. 

Action  for  the  unlawful  taking  and  detention  of  60,000 
feet  of  lumber  belonging  to  plaintiS  The  complaint  avers 
demand  and  refusal  of  the  lumber ;  and  that  its  value  was 
$900 ;  and  demands  judgment  for  that  sum,  with  interest^ 
and  also  **  a  further  judgment  awarding  him  the  possession 
of  said  property,  and  in  case  it  is  retained  by  defendant 
pending  the  action,  such  further  damages  for  such  wrongful 
detention  as  shall  be  just,  with  costs.''  Answer,  a  general 
denial    The  sheriff  took  possession  of  the  property. 

The  plaintiff's  evidence  tended  to  show  that  in  the 
summer  and  fall  of  1868,  a  large  quantity  of  logs  were  in 
defendant's  boom  at  New  Amsterdam,  La  Crosse  county, 
more  than  three-fourths  of  which  belonged  to  and  bore  the 
marks  of  other  persons  than  defendant,  and  had  been 
fraudulently  drawn  into  said  boom  by  him  from  the  main 
channel  of  the  river,  and  were  subsequently  by  him  manu- 
£EuH;ured  into  boards  and  piled  indiscriminately  with  boards 
made  of  his  own  logs,  so  that  they  could  not  be  identified ; 
and  that  before  the  commencement  of  the  suit,  several  of 
the  owners  of  said  logs,  by  a  bill  of  sale,  conveyed  their 
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interest  in  eaid  logs  and  lumber  to  the  plaintiff  The  court 
instructed  the  jury  that  if  these  facts  were  proven,  plaintiff 
was  entitled  to  recover  for  the  whole  of  the  lumber  so  manu- 
fiEictured)  whether  made  from  plaintiff's  or  defendant's  logs. 
The  evidence  for  defendant,  however,  tended  to  show 
that  the  logs  not  belon^ng  to  him  were  brought  into  his 
boom,  not  by  his  act,  but  by  the  force  of  the  stream  in  a 
time  of  flood;  that  some  of  the  owners  represented  by 
plaintiff  had  notice  of  the  fact  at  the  time ;  that  defendant 
notified  others  of  said  owners  that  he  would  commence 
running  his  mill  on  the  29th  of  November,  and  did  com- 
mence on  that  day ;  that  neither  the  persons  so  notified  nor 
the  defendant  did  anything  towards  separating  and  running 
their  logs  out,  untiL  several  days  after  said  20th  of  Novem- 
ber ;  that  then  they  sent  but  one  man,  and  that  one  without 
the  requisite  skill  for  the  work,  whereas  it  required  two  men ; 
that  it  was  impracticable  for  defendant  to  get  his  logs  to 
saw  separately  while  the  others  remained  in  the  boom; 
that  he  could  not  separate  his  and  let  the  others  pass 
through  without  great  labor,  delay  and  expense ;  that  de- 
fendant kept  an  exact  account  of  the  measure  and  marks  of 
the  logs,  not  his  own,  which  he  made  into  lumber ;  and  that 
with  a  large  number  of  his  men,  he  aided  plaintiff  to  sepa- 
rate and  get  out  from  the  boom  the  logs  claimed  by  him 
and  not  yet  sawed  into  lumber,  when  plaintiff  at  length  came 
to  the  mill  for  that  purpose.  The  court  instructed  the  jury 
that  if  they  found  these  facts  proven,  **  the  principle  of  titie 
by  concision  of  goods  does  not  apply  to  tiie  case."  And 
it  added :  **  In  case  you  find,  under  these  instructions,  that 
the  plaintiff  has  not  title  to  the  whole  of  the  lumber  replev- 
ied, under  the  principle  of  title  by  confusion  of  goods, 
but  that  the  defendant  is  the  owner  of  any'considerable  part 
of  it,  you  will  find  for  the  defendant''  At  plaintiff's 
request,  the  court  further  instructed  the  jury,  1.  That  if 
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defendant  manofactored  a  portion  of  said  lumber  from 
logs  owned  by  plaintiff,  without  his  consent,  and  willfdlly 
mixed  it  with  lumber  made  from  his  own  logs,  so  that  it 
was  impossible  to  separate  them,  then  plaintiff  was  entitled 
to  recover  the  value  of  the  whole  of  said  lumber.  2.  That 
no  demand  was  necessary  in  this  case  before  the  oommence- 
mmt  of  the  action.  8.  That  if  the  logs  from  which  the 
lumber  in  question  was  made,  were  in  defendant's  boom 
without  right,  defendant  had  no  right  to  manu&cture  them 
into  lumber,  or  convert  tiiem  to  their  own  use  without  the 
consent  of  the  owner.  4.  That  the  title  to  the  lumber 
made  from  logs  belon^g  to  the  persons  under  whom  plain- 
tiff claimed,  remained  in  them  until  transferred  to  plaintifi^ 
when  it  vested  in  him,  and  he  ^^  could  maintain  this  action '' 
for  such  lumber.  Plaintiff  also  asked  the  following  instruc- 
tion, which  was  not  given :  *^  That  the  measure  of  damages 
in  this  case  is,  the  highest  market  value  of  the  lumber  in 
question,  at  any  time  from  the  commencement  of  the  action 
to  the  time  of  trial,  with  legal  interest."  The  following 
instructions  asked  for  defendant  were  refhsed :  1.  That  if 
there  had  been  a  wrongful  conversion  of  the  property  by 
defendant  before  its  transfer  to  plaintiff,  the  latter  could 
not  maintain  an  action  for  such  conversion ;  but  the  action 
must  be  by  the  persons  who  were  owners  at  the  time  of  the 
eonversion.  2.  That  a  demand  was  necessary  to  midntain 
the  action.  8.  That  if  the  logs  from  which  a  part  of  the 
lumber  in  question  was  made,  came  into  defendant's  hands 
without  any  &ult  on  his  part,  and  if,  in  order  to  saw  hia 
own  logs,  it  became  necessary  to  saw  those  of  the  other 
owners,  plaintiff,  to  entitle  himself  to  the  possession  of  the 
lumber,  should  have  tendered  to  defendant  a  reasonable 
•compensation  for  the  labor  of  making  the  logs  into  lumbec. 
4.  That  plaintiff  was  not  entitled  to  a  verdict  for  ^^the 
whole  of  the  property  in  question/'  unless  defendant  ^*  inter- 
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mixed  the  property  with  his  owm  with  intent  to  defraud 
the  plaintiC 

Verdict  for  plaintifi^  aseessing  the  ralue  of  the  property 
ftt  $600.  Motion  for  a  new  trial,  on  the  grounds  that  the 
verdict  was  against  the  law  and  the  evidence  and  against 
the  charge  of  the  court ;  that  the  verdict  found  matters  not 
at  issue ;  and  tiiat  the  court  had  erted  in  giving  and  refus- 
ing instructions.  Motion  denied ;  and  defendant  appealed 
from  a  judgment  on  the  verdict 

StoffdiU  ^  DanielSy  for  appellant,  argued,  among  other 
things,  that  plaintiff  was  bound  to  show  a  demand  and 
refosal  of  the  lumber,  after  the  title  vested  in  him,  or  that 
defendant  exercised  some  control  over  it  to  the  exclusion  of 
the  plaintiff.  Oow.  Treat,  §  626 ;  4  Hill,  14 ;  2  Coms.,  298. 
2.  This  case  lacks  three  essential  conditions  to  the  pr(^r 
application  of  the  principle  of  titie  by  the  confusion  of  goods. 
The  lumber  was  not  of  different  qualities  or  kinds,  nor  of 
different  value,  nor  was  there  any  fraudulent  intent  in  the 
intermixture.  19  Wis.,  126 ;  11  Met,  498 ;  2  Kenf s  Comm. 
(8d  ed.),  864;  21  Pick.,  298;  80  Me.,  287,  295;  2  Johns. 
Ch.,  108.  Plaintiff  could  replevy  the  unount  of  lumber  he 
had  in  the  mass,  if  it  was  unlawfully  detained  by  defendant 
20  Wis.,  615. 

Oameron  ^  Loseyy  for  respondent,  as  to  title  by  conftirion 
of  property,  cited  Jenkins  v.  Stmnkcty  19  Wis.,  128 ;  Wingaie 
V.  Smithy  20  Me.,  288;  Byder  v.  Hathaway,  21  Pick.,  806; 
WiUard  v.  Bice,  11  Met,  498 ;  2  Kent  (8d  ed.),  864 ;  Loomis 
v.  Oreeriy  7  Greenl.,  898;  Bryant  r.  Warej  80  Me.,  295,  and 
cases  there  cited;  Lupion  v.  TFUfe,  15  Yes.,  489,  442. 

OoLB,  J.  The  court  held  that  it  was  not  necessary,  in 
•order  to  entitie.the  plaintiff  to  recover,  that  he  must  show 
a  demand  for  the  property  before  commencement  of  the  suit 
In  tlus  we  think  the  court  erred.    The  plaintiff  derived  titf e 
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to  a  considerable  portion  of  the  lumber  through  the  bill  of 
sale  appearing  in  the  case.  That  bill  of  sale  conveys  to 
him  "  all  lumber  of  every  description,  wherever  the  same 
may  be,  manu&ctured  at  the  saw  mill  occupied  by  Oepke 
Bormema^^^  etc.,  from  logs  belonging  to  either  of  the  ven- 
dors. "  Also  all  the  logs  belonging  to  either  or  any  of  them 
in  Black  river  or  near  its  banks,  within  three  miles  of  the 
mill."  Now  the  object  of  the  suit  in  part  was,  to  recover 
this  lumber  in  possessession  of  the  defendant  Manifestly 
there  should  be  a  demand  for  this  property  by  the  plaintiflT, 
before  suit  brought  After  he  became  tiie  owner  of  the 
property,  there  was  no  refusal  on  the  part  of  the  defendant 
to  restore  the  lumber  to  him,  nor  anything  tantamount  to  a 
refusal.  Possibly  the  defendant  would  have  restored  the 
lumber  to  him,  had  he  given  him  an  opportunity  to  do  so. 
At  all  events,  it  should  appear  that  the  defendant  exercised 
some  control  over  the  property  incompatible  with  the  plain- 
tiff's rights,  after  the  latter  became  the  owner.  Hence  the 
necessity  that  a  demand  should  have  been  made  before  the 
conamencement  of  the  action.  The  circuit  court  specific- 
ally instructed  the  jury  that  no  such  demand  was  necessary. 
See  Hall  v.  Robinson^  2  Comstock,  298 ;  Robinson  v.  WeekSy 
6  How.  Pr.  R,  161 ;  Norria  v.  The  Havxmkee  Bock  Co.,  21 
^Wis.,  180. 

The  court,  both  in  the  general  charge  and  in  the  special 
instructions,  laid  down  the  law  very  clearly  and  correctiy 
in  r^ard  to  the  willftil  confusion  of  goods.  It  was  in  en- 
tire harmony  with  the  doctrine  of  this  court  as  announced 
in  Jenkins  v.  Steankaj  19  Wis.,  126.  Mr.  Justice  Downbb, 
in  that  case,  says :  "  The  law,  as  we  think,  is,  that  if  Wright 
willftilly  or  indiscriminately  intermixed  ib^  lumber  sawed 
fi*om  the  logs  of  the  plaintiflb  with  his  own  lumber,  so  that 
it  could  not  be  distinguished,  and  the  lumber  so  mixed  was 
of  different  qualities  or  valc^e,  then  the  plaintiff  would  be 
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entitled  to  hold  the  whole/'  And  this  ia  substantially  the 
doctrine  laid  down  in  Wr^ht  v.  Smithy  20  Maine,  287,  as 
well  as  by  the  authorities  cited  in  the  opinion.  But,  for  the 
error  first  above  noticed,  we  think  there  must  be  a  new 
trial. 

By  the  Court — ^The  judgment  of  the  circuit  court  is  re- 
versed, and  a  new  trial  awarded* 


Rich  vs.  Zbilsdobff. 


Deed  eoneirued:  MiffMt  reterved  to  entet  emd  cut  tree$. 

A  deed  was  of  a  certain  pieoe  of  land  «  resenring  the  right  to  aU  and  tmove 
all  the  pine  timber  or  trees  npen  said  premises ;  and  the  right  is  herebj 
reserved  by  the  [grantor]  to  enter  npon  said  lands  at  am^  time  witkm  tw 
peare"  Arom  the  date  of  the  deed,  «  for  the  purpose  of  catting  or  remoT- 
ing  the  treee  or  timber  $o  reeerved.**  Held,  that  the  absolute  right  of 
property  in  the  trees  was  not  excepted  out  of  the  estate  granted ;  but 
only  a  right  reserred  to  enter  within  two  years,  to  cut  and  remore  the 


APPEAL  from  the  Circuit  Court  for  Waupaca  County. 

Replevin,  for  logs.  Plaintiff,  in  March,  1863,  c<mveyed 
land  to  defendant,  by  deed  containing  the  reservation  re> 
cited  in  the  opinion.  He  testifies  that  he  cut  and  removed  a 
part  of  the  timber  within  the  two  years  named  in  said  reser- 
vation, leaving  on  the  land  126  logs  already  cut,  and  a  large 
amount  of  standing  timber;  that  before  the  two  years  ex«> 
pired,  defendant  agreed  to  extend  the  time  for  a  year  ot 
more ;  that  after  the  two  but  within  three  years,  he  com- 
menced cutting  timber  on  the  land,  but  was  forbidd^i  by 
defendant  to  cut  or  remove  any  more.  This  action  was 
brought  to  recover  logs  cut  by  the  parties  on  the  land,  and 
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which  plaintiff  had  not  removecL  Defendant,  in  his  testi- 
mony,  denied  that  he  had  ever  agreed  to  extend  the  time  for 
plaintiff  to  cat  and  remove  the  timher. 

The  court  gave  the  following  instructions:  "Ist  The 
clause  in  the  deed  in  terms  reserving  the  pine  and  half  the 
cedar  timber  on  the  land  conveyed,  is  to  be  treated  as  an 
exception,  and  the  absolute  title  of  the  timber  remained  in 
the  plaintiff  2d.  If  the  logs  in  question  were  a  part  of  the 
said  timber,  and  were  taken  by  the  defendant,  and  found  in 
his  possession,  and  he  refused  to  deliver  the  same  to  plaintiff 
on  demand,  the  plaintiff  is  entitled  to  recover.  8d.  If  the 
timber  was  not  taken  off  within  two  years,  a  parole  license  to 
go  on  and  take  it  off  would  be  good,  and  protect  the  plaintiff 
against  the  charge  of  trespass.  4th.  The  defendant  might 
have  given  notice  to  the  plaintiff,  after  the  two  years  ex- 
pired, to  remove  the  timber,  and  plaintiff  would  have  had  a 
reasonable  time  to  remove  the  same  without  being  liable  for 
damage." 

Verdict  for  plaintiff;  new  trial  denied ;  and  from  a  judg- 
ment on  the  verdict  defendant  appealed. 

HvM  ^  Wignumy  for  appellant,  dted  2  Washb.  on  R.  P., 
689-46;  3  Johns.,  887,  894,400;  84  Barb.,  666;  Beed  v. 
Merrijieldy  16  Met,  166 ;  TenBroek  v.  Livingston^  1  Johns. 
Ch.,  857;  Hombeck  v.  Wesibrookj  9  Johns.,  73 ;  6  Me.,  81. 

Myron  Reedy  for  respondent,  contended  that  the  clause 
"  reserving  the  right  to  cut  and  remove,**  etc,  created  an 
exertion  out  of  the  property  granted  as  expressed  by  the 
general  terms  of  the  deed;  while  the  clause  foll6wing  that 
is  a  distinct  reservation^  defining  the  time  within  which  plain- 
tiff^ without  committing  a  treq>a8s,  might  enter  on  the  land 
to  remove  the  timber  "so  reserved,"  i.  e.,  reserved  or 
excepted  out  of  the  grant  by  the  former  clause.  1  Kern., 
821 ;  1  Barb.,  899;  6  Denio,  699 ;  6  N.  Y.,  88 ;  21  Wend., 
898;  2  id.,  617.    The  right  to  the  possession  of  a  chattel 
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may  be  complete,  although  there  may  be  no  right  in  the 
owner  to  enter  on  the  land  where  it  is,  to  remove  it  4 
Denio,  425;  20  Johns.,  29.  See  also  11  Conn.,  525;  24 
Me.,  118. 

CoLB,  J.  This  case  must  turn  entirely  upon  the  construc- 
tion which  is  placed  upon  a  clause  in  the  deed  of  warranty, 
dated  March  13th,  1868,  given  by  the  plaintiff  as  grantor  to 
the  defendant  as  grantee.  The  deed  was  for  the  consider- 
ation of  $226,  and  conveyed  "  all  that  certain  piece  or  parcel 
of  land,  situated,  lying  and  being  *  *  *,  reserving  the 
right  to  cut  und  remove  all  the  pine  timber  or  trees  upon  said 
premises,  and  one-half  of  all  cedar  trees  upon  said  prem- 
ises ;  and  the  right  is  hereby  reserved  by  the  party  of  the 
first  part  to  enter  upon  said  lands  at  any  time  within  two 
years  next  succeeding  the  date  of  *this  instrument^  for  the  purpose 
of  cutting  and  removing  the  trees  or  timber  so  reserved^* 

The  question  now  is.  Did  the  grantor,  by  this  language, 
reserve  only  the  right  to  cut  and  remove  so  much  of  the 
timber  upon  the  land  conveyed  as  he  might  cut  and  remove 
within  two  years  from  the  date  of  the  deed  ?  Or  did  he 
reserve  to  himself  the  absolute  ownership  of  the  timber, 
and  merely  fix  or  limit  the  time  it  would  be  lawful  for  him 
to  enter  upon  the  premises  for  the  pui'pose  of  taking  off  the 
timber  so  reserved?  The  defendant  contended  that  the 
former  construction  was  the  proper  one  to  be  placed  upon 
the  clause  of  the  deed  just  cited,  and  accordingly  asked  the 
circuit  court  to  instruct  the  jury  that  the  conveyance  conveyed 
an  estate  in  fee  to  the  defendant,  with  the  right  of  plaintiff 
to  cut  and  remove  all  the  pine  timber  thereon,  tmd  one-half 
of  the  cedar,  within  two  years  from  the  date  of  the  deed ; 
and  that  if  not  cut  and  removed  within  that  time,  the  reser- 
vation or  exception  lapsed,  and  the  estate  became  absolute 
in  the  defendant    The  court  refused  to  give  this  instruction. 
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bat  charged  the  jury,  among  other  things,  that  tiie  elauee 
in  the  deed  in  terms  reserving  the  pine  and  half  of  the 
cedar  timber  on  the  land  conveyed,  is  to  be  treated  as  an 
exception,  and  the  absolute  title  of  the  timber  remained  in 
the  plaintifil  Was  this  construction  of  the  deed  by  the 
court  correct? 

Judge  Sbldbh,  in  Oraig  v.  WeOs,  11  K  T.,  815-821,  in 
speaking  of  the  distinction  between  an  exception  and  a  reser- 
vation in  a  conveyance,  says :  "  Although  these  terms  are 
frequently  used  as  substantially  synonymous,  yet  they  are 
in  reality  different.  Perhaps  the  difference  cannot  be  better 
stated  than  in  the  words  of  Shepard.  He  says :  ^  A  reser- 
vation  is  a  clause  in  a  deed,  whereby  the  grantor  doth  reserve 
some  new  thing  to  himself  out  of  that  which  he  granted 
before.  This  doth  differ  from  an  exception,  which  is  ever 
a  part  of  the  thing  granted,  and  of  a  thing  m  esse  at  the  time ; 
but  this  is  of  a  thing  newly  created  or  reserved  out  of  a 
tiling  demised  that  was  not  in  esse  before.*  (Shep.  Touch., 
80).  It  will  be  seen,  therefore,  that  a  reservation  is  always 
of  something  taken  back  out  of  that  which  is  clearly  granted; 
while  an  exception  is  some  part  of  the  estate  not  granted 
at  all.  A  reservation  is  never  of  any  part  of  the  estate 
itself,  but  of  something  issuing  out  of  it,  as,  for  instance, 
rent,  or  some  right  to  be  exercised  in  relation  to  the  estate ; 
as  to  cut  timber  upon  it  An  exception,  on  the  other  hand, 
must  be  a  portion  of  the  thing  granted,  or  described  as 
granted,  and  can  be  of  nothing  else ;  and  must  also  be  of 
something  which  can  be  enjoyed  separately  from  the  thing 
granted.  Shep.  Touch.,  77-78 ;  Cunningham  v.  Knight,  1 
Barb.  (8.  0.),  899;  Starr  v.  Child,  6  Denio,  599." 

Substantially  the  same  language  is  used  by  Ohief  Justice 
Tennbt,  in  StcUe  r.  Wilsonj  42  Maine,  9-21,  where  he  says : 
^^  Exception  is  always  a  part  of  a  thing  granted,  and  of  a 
thing  in  being ;  and  a  reservation  is  of  a  thing  not  in  being, 
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but  is  merely  created  out  of  lands  and  tenements  devised ; 
though  exception  and  reservation  have  often  been  used 
promiscuously/* 

In  giving  a  construction  to  this  clause  of  the  deed,  we 
must  ascertain,  if  possible,  the  intention  of  the  parties  to 
the  instrument  And  we  think  that  the  intention  manifestly 
was,  to  reserve  only  the  right  to  cut  and  remove  so  much  of 
the  timber  upon  the  land  conveyed  as  the  grantor  might 
remove  within  two  years  from  the  date  of  the  deed*  It  will 
be  noticed  that  the  reservation  is  of  the  right  to  cut  and 
remove  the  timber  upon  the  land — ^that  is,  a  new  right 
derived  from  the  estate  granted,  and  hence  it  fells  fully 
within  the  definition  of  a  reservation  above  given.  For 
when  the  land  was  conveyed,  and  this  right  to  cut  and 
remove  the  timber  was  reserved,  that  right,  in  the  sense  of 
the  }aw,  became  a  new  thing,  separate  from  the  right  of  the 
grantee  in  the  premises.  In  some  of  the  cases,  the  timber 
itself  is  reserved ;  and  the  courts  hold  that  this  is  strictly 
an  exception,  since  it  is  a  part  of  the  realty,  or  a  part  of 
the  estate,  and  would  have  passed  to  the  grantee  but  for  the 
exception.  The  property  in  the  timber  continues  in  the 
grantor  with  the  right  in  so  much  of  the  soil  as  is  neces- 
sary to  sustain  it.  That  was  the  language  of  the  grant  in 
Howard  v.  Lincoln^  18  Maine,  122 ;  Goodwin  v.  Hubbard^  47 
id.,  596 ;  and  KnoUs  v.  Hydrickj  12  Richardson's  Law  R., 
814;  where  it  was  held  that  the  timber  remained  the  prop- 
erty of  the  grantor.  In  Sanborn  v.  Hoytj  24  Maine,  118, 
where  a  tract  of  land  was  conveyed,  "  excepting  and  reserv- 
ing all  the  buildings  on  said  premises,*'  the  court  held  that 
the  whole  land  described  in  the  deed,  including  that  under 
the  buildings,  passed  to  the  grantees,  but  that  the  buildings 
became  the  personal  property  of  the  grantors.  But  those 
cases  are  readily  distinguishable  from  the  one  we  have  before 
us.    Here  it  is  not  the  timber  which  is  excepted  from  the 
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operation  of  the  deed,  but  the  right  to  cut  and  remove  only 
8o  much  as  he  may  take  off  within  the  time  specified  in  the 
deed.  It  comes  fully  within  the  principle  of  the  cases  of 
Pease  v.  Gibson^  6  Greenleaf,  81 ;  and  Beed  v.  Merrijield,  10 
Met,  155. 

But  it  is  said,  if  it  was  the  intention  of  the  parties  merely 
to  reserve  to  the  grantor  the  right  to  go  upon  the  land  and 
take  off  the  timber  standing  thereon  for  two  years,  then 
the  last  clause  of  the  reservation  is  wholly  unnecessary.  But 
this  is  a  mistake.  The  proper  office  of  that  clause  was  to 
fix  the  time  within  which  the  grantor  must  exercise  the 
right  reserved.  In  the  first  clause  of  the  reservation  no 
time  was  specified.  But  the  parties  provided  by  the  sub- 
sequent language,  that  the  right  to  cut  and  remove  the  tim- 
ber might  be  exercised  for  the  period  of  two  years,  after  the 
expiration  of  which  time  the  right  lapsed. 

But  further,  it  is  said  that  within  the  two  years,  the  time 
limited  for  removing  the  timber,  the  defendant  agreed  that 
the  plaintiff  might  get  the  timber  off  the  next  winter,  or 
whenever  he  chose,  and  therefore  that  the  defendant  is  now 
estopped  from  insisting  that  the  right  is  lapsed.  It  is 
claimed  that  the  doctrine  of  estoppel  m  pais  applies  to  the 
case.  But  the  defendant  testified  that  he  never  gave  a 
longer  time  than  two  years.  Now,  assuming  that  such  an 
agreement  would  be  valid  as  a  parol  license — ^a  point  we 
do  not  decide — still  it  is  obvious  that  whether  an  agreement 
of  this  kind  was  made  or  not  was  a  proper  question  to  be 
submitted  to  the  jury  upon  the  evidence.  In  the  present 
attitude  of  the  cause,  we  certainly  cannot  determine  whether 
the  license  would  be  irrevocable,  or  prevent  the  right  to 
remove  the  timber  from  terminating  or  not.  The  jury 
must  find,  under  proper  instructions,  that  such  a  license 
existed,  and  the  terms  of  such  license,  before  this  question 
can  arise.  We  think  the  court  erred  in  refusing  to  give  the 
Vol.  XXn.— 86. 
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instructions  asked  by  the  defendant,  and  in  giving  the  one 
abeadj  noticed, 

JSy  ike    Court. — ^The  judgment  of  the  circuit  court  is 
reversed,  and  a  new  trial  awarded. 


DuiNKBEN  vs.  Rich. 


Statute  of  fraud* — Right  of  way: — Lieefu$  to  pasi  over  land — ffow  Keenen 

eetopped. 

1.  A  right  of  way,  whether  a  freehold  or  only  for  a  fixed  term,  cannot  be 

created  by  parol. 

2.  An  oral  agreement  for  a  right  to  draw  logs  across  defendant's  land  for  a 

less  term  than  a  year,  for  a  money  consideration  (not  being  an  incident 
to  any  ▼  alid  grant),  held  a  mere  license,  revocable  at  will. 

S.  Beceipt  of  the  consideration  money  by  the  licenser  would  not  estop  him 
f^om  aUeging  a  rerocation. 

4.  Whether,  where  the  licensee  has  expended  money  on  the  faith  of  the 
license,  and  put  himself  in  a  position  where  he  would  be  seriously  dam- 
aged by  a  rcTocation,  the  licenser  would  be  estopped,  is  not  here  deter- 
mined, the  damage  proyen  in  this  case  being  too  trifling  for  an 
application  of  that  doctrine. 

APPEAL  from  the  Circuit  Court  for  Waupaca  County. 

The  case  is  stated  in  the  opinion. 

Myron  Beed,  for  appellant,  to  the  point  that  a  license 
founded  upon  a  consideration  cannot  he  revoked,  cited  2 
Am.  L.  C,  786-48;  2  Seld.,  288;  10  Johns.,  246;  7  id., 
288;  15  Wis.,  229;  Cow.  Tr.,  409. 

M.  H.  SesmanSy  centra^  cited  HaU  v.  ChaffceSj  13  Vt,  150; 
Pierrepont  v.  Barnard^  6  N.  T.,  279;  HouaUm  v.  Ijaffee^  46 
N.  H.,  505;  Haggles  v.  Lesurty  24  Pick.,  187;  Miller  v. 
Auburn  ^  1^.  B.  B.  Co.,  6  HUl,  61;  Selden  v.  D.  ^  M. 
Omal  Cb.y  29  N.  Y.,  684;  Mumford  v.  Whitnsy,  16  Wend., 
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880 ;  Dexter  v.  HazUnj  10  Johns,,  244 ;  Ex  parte  Cobumy  1 
Cow.,  568;  Buff  v.  McCavJey^  58  Pa.  St,  206;  French  v. 
Owen,  2  Wis.,  250;  Wood  v.  LeadbUier,  18  M.  &  W.,  887; 
Augell  on  Watercourses  (4tlx  ed.),  826-59;  2  Am.  L.  C. 
(2d  ed.),  786-56. 

Paikb,  J.  This  action  was  bl'ought  for  a  trespass  com- 
mitted by  the  defendant  in  drawing  logs  across  the  land  of 
the  plMntiff.  It  was  tried  in  a  justice^s  court  before  a  jury, 
who  found  for  the  defendant;  and  on  appeal  to  the  circuit 
court,  where  it  was  tried  on  the  evidence  returned  by  the 
justice,  the  judgment  of  the  justice  was  reversed;  and 
from  that  judgment  \:f  reversal  this  appeal  is  taken.  The 
material  question  in  the  case— and  it  is  one  of  much  inter- 
est— arises  out  of  the  defense  interposed,  which  was,  that 
the  defendant  had  made  a  verbal  agreement  with  the  plaintiff 
for  the  right  to  draw  logs  across  his  land  during  the  winter, 
for  the  sum  of  five  dollars.  There  was  no  dispute  that  such 
a  verbal  agreement  was  made,  but  as  the  plaintiff  claimed 
that  the  money  was  not  paid  according  to  the  agreement, 
he  revoked  his  permission  and  forbade  the  defendant  to 
enter  upon  his  land.  The  defendant,  however,  continued  to 
enter  upon  it,  and  the  action  was  brought. 

There  is  a  great  yariety  of  decisions,  and  considerable 
conflict  among  th^n,  as  to  the  effect  of  such  an  agreement 
Bat  there  is  a  clear  weight  of  authority,  as  well  as  of  the 
argument,  in  favor  of  the  conclusion  that  such  an  agree- 
ment amounts  to  no  more  than  a  mere  license,  which  is 
revocable  at  any  time  by  the  owner  of  the  land.  Foot  v. 
N.  JS.  and  N.  C.  and  others ,  28  Conn.,  214;  Jameson  v.  MiUe- 
wian,  8  Duer,  266;  Mumfard  v.  Whitney,  15  Wend.,  880; 
MiUer  v.  B.  JR.  Co.,  6  Hill,  61 ;  Fuhr  v.  Dean,  26  Mo.,  116; 
Wingard  v,  Tift,  24  Ga.,  179;  Brown  on  Statute  of  Frauds, 
chap.  2 ;  Gale  and  Whately  on  Easements,  chap.  8,  sec.  1. 
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While  the  doctrine  that  a  mere  license  is  from  its  very 
nature  revocable,  was  fully  conceded  by  the  counsel  for  the 
appellant,  he  yet  claimed  that  this  was  something  more  than 
a  mere  license ;  that  it  was  a  contract  for  a  consideration, 
and  gave  the  defendant  such  an  interest  that  the  right 
granted  was  no  longer  revocable.  But  the  answer  is,  that 
the  contract  was  not  made  in  the  manner  required  by  law, 
in  order  for  it  to  have  that  effect.  To  have  such  effect,  it 
should  have  been  in  writing.  For  the  moment  a  right  to 
enter  upon  lands  becomes  more  than  a  mere  license,  so  that 
the  person  having  it  may  enter  and  enjoy  his  right  without 
the  consent  of  the  owner,  it  becomes  such  an  interest  in 
lands  as  can  only  be  created  by  writing,  unless  it  comes 
within  some  of  the  exceptions  in  the  statute  of  frauds 
These  exceptions  are  different  in  different  states.  And 
most  of  those  in  this  country  are  different  from  the  excep- 
tions in  the  English  statute.  The  latter  excepted  from  its 
provisions  "leases  not  exceeding  the  term  of  three  years 
from  the  making  thereof,  whereupon  the  rent  reserved  to 
the  landlord  during  such  term,  shall  amount  to  two-thirds 
part  at  least  of  the  full  improved  value  of  the  thing  de- 
mised." It  will  readily  be  seen  that  in  oases  like  that  of 
Wood  V.  LcadbiiieTy  18  M.  k  W.,  848,  which  is  the  leading 
English  case  relating  to  the  effect  of  such  parol  license, 
there  was  no  ground  for  claiming  thai  the  agreement  was 
valid  as  a  lease  within  this  exception  of  the  English  statute. 
For  even  if  the  right  bargained  for  had  been  of  such  a 
nature  as  to  make  it  the  proper  subject  matter  of  a  lease, 
still  the  latter  clause  of  the  exception  seems  wholly  inappli- 
cable to  such  an  agreement. 

But  the  exception  in  our  statute  contains  no  such  clause. 
Under  it,  parol  leases  of  lands  for  a  term  not  exceeding  one 
year  are  valid,  without  regard  to  the  rent  reserved,  or  the 
value  of  the  thing  demised.    R.  S.,  chap.  106,  sec.  6.    I^ 
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therefore,  the  defendant  had  agreed  with  the  plaintiff  by 
parol  for  a  lease  of  the  entire  tract  of  land  over  which  he 
wished  to  draw  logs,  or  of  any  specific  portion  of  it,  during 
the  winter,  for  five  dollars,  it  would  have  been  a  good  lease. 
And  in  view  of  that  result,  the  question  has  occurred  to  us, 
whether  the  agreement  here  in  question  could  be  also  sus- 
tained under  tiiis  provision  of  the  statute. 

We  have  found  no  case  where  the  precise  question  as  to 
the  effect  of  such  verbal  agreement,  under  this  exception  in 
the  statute  of  frauds,  has  been  determined.  The  question 
was  suggested  and  commented  on  by  oounsel  in  the  caae  of 
Shades  v.  Otis^  88  Ala.,  678,  but  was  not  decided  by  the 
court 

It  would  seem  somewhat  strange,  at  first  thought,  to  say 
that  a  parol  lease  of  the  whole  land  for  the  winter  would  have 
been  good,  and  yet  that  a  parol  agreement  for  a  right  of  way 
across  it  would  not.  And  if  the  two  rights  were  from  their 
nature  equally  the  proper  subject  of  a  lease,  such  a  position 
could  not  be  maintained.  The  question  would  then  relate 
only  to  the  statute  of  frauds;  and  if  a  parol  agreement 
would  be  good  for  the  greater  interest,  it  must  also  be  good 
for  the  less.  But  upon  a  closer  examination  of  the  ques- 
tion, we  have  come  to  the  conclusion  that  there  is  another 
obstacle  to  the  validity  of  this  agreement,  entirely  inde- 
pendent of  the  statute  of  frauds,  and  growing  out  of  the 
nature  of  the  right  bargained  for.  It  was  a  right  of  way, 
for  a  specified  time.  This  was  an  incorporeal  hereditament, 
which,  by  the  common  law,  could  be  created  only  by  deed. 
The  distinction  between  incorporeal  and  corporeal  prop- 
erty, was  that  the  one  lay  in  liveiy  and  the  other  only  in 
grant  The  law  upon  this  subject  is  very  clearly  stated, 
after  a  ftiU  review  of  the  authorities,  in  Hewlina  v.  Shippam^ 
6  B.  &  Or.,  221  (11  Eng.  Com.  Law,  207).  It  is  true,  that 
case  related  to  a  freehold  interest,  which  tins  does  not;  the 
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right  of  way  here  bargained  for  being  only  for  a  specified 
time.  But  the  reasoning  of  the  court  seems  as  applicable 
in  the  one  case  as  in  the  other.  And  such  was  evidently 
their  opinion*  They  say :  "  A  right  of  way,  or  a  right  of 
passage  for  water  (where  it  does  not  create  an  interest  in 
the  land),  is  an  incorporeal  right,  and  stands  upon  the  same 
footing  with  other  incorporeal  rights,  such  as  rights  of  com- 
mon,  rents,  advowsons,  etc  It  lies  not  in  livery,  but  in 
grant;  and  a  freehold  interei^  in  it  cannot  be  created  or 
passed  (even  if  a  chattel  interest  may,  which  I  think  it  cannot)^ 
otherwise  than  by  deed.'' 

The  difficulty,  therefore,  in  sustaining  this  agreement 
under  the  section  of  the  statute  of  frauds  relating  to  parol 
leases  for  a  year,  is  that  there  is  no  subject  matter  <^  a 
lease  to  which  the  statute  can  be  applied.  There  was  no 
agreement  for  the  lease  of  the  land,  or  any  part  of  it  And 
there  was  no  incorporeal  right  in  existence  to  which  the 
agreement  for  a  lease  could  attach,  even  if  such  a  right, 
after  it  had  once  been  created  by  a  valid  grant,  could  be 
leased  for  a  term  less  than  a  year  by  parol,  which  it  is 
unnecessary  to  determine.  The  attempt  here  was  to  create 
an  incorporeal  right  by  parol,  which,  as  we  have  seen,  cannot 
be  done. 

The  only  other  ground  upon  which  the  agreement  could 
be  enforced  would  be  that  of  estoppel.  In  this  case 
the  consideration  was  not  paid.  But  even  if  it  had  been, 
no  estoppel  could  have  been  based  upon  that  It  would  be 
like  the  ordinary  case  of  payment  of  the  consideration  on  a 
parol  agreement  for  the  purchase  of  land,  which  has  never 
been  held  sufficient  to  take  the  case  out  of  the  statute  of 
frauds.  To  apply  the  doctrine  of  estoppel  in  such  cases, 
and  hold  that  the  vendor  oould  not  deny  the  sale  because  ho 
had  received  the  money,  would  be  in  effidct  to  abrogate  the 
statute.    The  purchase  is  also  bound  and  presumed  to 
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know  that  each  parol  agreements  have  no  validity.  He 
cannot,  therefore,  claim  to  have  paid  the  money  on  the  fSedth 
of  the  validity  of  the  agreement  These  are  probably  the 
reasons  why  the.  doctrine  of  estoppel  has  never  been  applied 
to  such  cases*    See  Eggleatm  v.  R.  JR.  Oo.j  86  Barb.,  172. 

This  subject  is  discussed  in  Wood  v.  LeadbiUery  quoted  in 
Chynoweth  v.  Tenney,  U  Wis.,  408-9.  K  the  doctrine  of  estop- 
pel was  ever  applicable  upon  the  mere  payment  of  the  consid- 
eration,  it  would  seem  to  have  been  applicable  in  that  case. 
The  party  had  paid  his  money  for  the  right  to  enter  and 
remain  upon  certain  grounds  during  some  races.  But  the 
license  was  revoked,  and  he  was  put  off  without  refunding 
the  money.  The  right  of  the  owner  to  revoke  the  license 
and  put  him  off  was  sustained.  And  the  court,  in  discuss- 
ing the  subject,  said  that  if  the  owner  of  the  land  gave  a 
license  as  an  incident  to  a  valid  grant,  as  if  he  should  sell 
personal  property  by  parol. with  a  license  to  the  purchaser 
to  enter  upon  his  land  and  take  it  away,  there  the  license 
could  not  be  revoked.  And  it  was  put  upon  the  ground  of 
estoppel.  But  it  was  further  said  that  if  the  owner  should 
xmdertake  to  grant  by  parol  that  which  could  not  be  so 
granted,  and  a  license  should  be  given  as  an  incident  to 
such  grant,  there,  the  grant  being  void,  the  license  would 
remain  revocable,  and  there  would  be  no  estoppel.  There 
was  no  valid  grant  in  this  case  to  which  the  license  could 
be  attached  as  an  incident,  and  consequently  no  estoppel 
upon  the  ground  stated  in  that  case. 

But  there  is  a  class  of  cases  which  have  applied  the  doc- 
trine of  estoppel  to  such  agreements,  where  the  licensee  has 
expended  money  on  the  faith  of  the  lioense,  and  put  himself 
in  such  a  position  that  he  would  be  seriously  damaged  by 
allowing  it  to  be  revoked.  The  case  of  Rhodes  v.  OtiSj 
above  cited,  is  one  of  that  class,  and  in  the  opinion  a  num- 
}>er  of  others  to  the  same  effect  are  cited.    There  is  another 
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class  which  holds  the  contrary  doctrine,  as  the  court  there 
admits,  and  their  conclusion  is,  perhaps,  sustained  to  some 
extent  by  HazkUm  v.  Putnam^  8  Chand.,  IIT,  and  ChiU  v. 
Carry  20  Wis.,  581.  But  we  do  not  intend  to  pass  finally 
upon  the  question  between  them.  For  the  fiwts  in  this 
case  do  not  show  a  sufficient  ground  for  estoppel,  even  if 
the  law  be  as  held  in  Rhodea  v.  Otis.  The  evidence  only 
shows  that  the  defendant  expended  about  ten  dollars  in 
repairing  and  shovelling  snow  upon  the  road,  where  he 
hauled  his  logs.  And  it  appears  from  his  own  statement, 
that  nearly  the  whole  of  this  was  expended  before  he  had 
obtained  any  license  at  alL  The  balance  of  the  amount  was 
not  only  of  trifling  importance,  but  it  does  not  even  appear 
that  he  expended  that  on  the  faith  of  the  parol  agreement 
He  had  already  spent  a  larger  amount  without  any  license, 
and  it  is  altogether  probable  that  he  would  have  expend^ 
what  he  did  after  the  making  of  the  agreement,  even  if  he 
had  known  the  license  was  revocable.  The  damage,  if  any, 
is  of  too  trifling  a  character  to  form  the  basis  for  the  doctrine 
of  estoppel  sanctioned  by  the  cases  above  referred  to. 
By  the  Court — ^The  judgment  is  affirmed,  with  costs. 


YouNa  vs.  BoHBMOK,  impleaded  with  others. 

Pkaotioi:  JffidavU  far  order  of  jfubUeation,-^Remetfy  for  exeemve  fudgmmU  ti 
foreelotwe^  by  $ubsefuent  mewnbnmeer, 

1.  An  aflldftTit  for  an  ordor  of  pnbUoation  of  fniBmons  may  bo  nuwlo  by  tho 

pUintiif' B  attorney  ;  and  lUtemonti  that,  aftor  dno  diligonoo,  dofondaat 
cannot  bo  fonnd,  oto.,  aro  ooffieiont  without  showing  wkai  diligonoo  haa 
boon  usod. 

2.  A  Bubooquont  non-rofidont  incumbrancor  of  mortgagod  proportj,  mado 

dofondant  to  a  forooloonro  Boit,  oannot  attaok  tho  Judgmont  moroly  on 


Digitized  by 


Google 


FEBRITART  TERM,  1868.  667 

Yomig  m.  8eheik«k,  impleftded  wiUi  others. 

the  ground  tliat  the  referee  wm  not  directed  to  examine  the  plaintiff  or 
his  agent  upon  oath  as  to  whether  any  payments  had  been  made  on  the 
mortgage  debt  (subd.  8,  seo.  27,  eh.  182,  R.  S.) ;  but  he  must  show  that 
after  satisfaction  of  the  judgment,  the  land  is  not  a  sufficient  security 
for  his  own  and  any  prior  liens,  or  that  he  is  in  some  way  ii^jured  by 
the  irregularity. 
S.  Such  defendant  should  take  his  objection  by  motion  in  the  court  below  to 
set  the  judgment  aside. 

APPEAL  from  the  Circuit  Court  for  Wimshara  County. 

Foreclosure  of  mortgage.  The  plaintifi^'s  attorney  made 
and  filed  an  affidavit  for  the  service  of  summons  by  publica- 
tion on  the  defendant  Schencky  the  terms  of  which  will 
appear  from  the  opinion.  After  such  publication,  and  after 
the  time  to  answer  had  expired,  the  cause  was  referred  to  a 
referee  '^  to  ascertain  the  amount  due  to  the  plaintiff  upon 
the  note  and  mortgage  herein/'  and  report  the  same,  etc. ; 
and  he  reported  that  he  had  ^^  computed  and  ascertained  the 
amount  due,"  stating  the  amount,  and  appending  the  usual 
schedule.  Judgment  was  rendered  upon  the  report ;  from 
which  Schenck  appealed. 

JE.  Mariner  and  David  S.  Ordwat/y  for  the  appellant,  to 
the  point  that  the  affidavit  for  publication  must  be  made  by 
the  plaintiffy  cited  Kane  v.  Bock  River  Qmai  Co.y  15  Wis., 
188 ;  Fladkmd  v.  Delaplainey  19  id.,  460.  2.  Facts  must  be 
sworn  to,  showing  that  the  place  of  residence  cannot  be 
ascertained.  1  Whit  Pr.,  297;  Hyatt  v.  Wagenrighty  18 
How.  Pr.,  248.  The  order  of  publication  is  void,  because 
no  facts  are  stated  in  the  affidavit  showing  what  diligence 
was  used.  Haftm  v.  DamSy  10  Wis.,  504;  Oook  r.  Farmery 
11  Abb.,  40;  HaUett  v.  RighUrSy  18  How.  Pr.,  48;  Sibley  v. 
Waffley  16  K  Y.,  188;  Peck  v.  Choky  41  Barb.,  552;  Welles 
V.  Thrnitouy  45  id.,  894 ;  MtUer  v.  Brinkerhoffy  4  Denio,  119; 
Kan^  V.  Canal  Cb.,  15  Wis.,  188.  8.  Proof  should  have 
been  taken  of  the  &cts  st&ted  in  the  complaint,  and  the 
plaintiff  or  his  agent  should  have  been  examined  on  oath  as 
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to  payments  made.  R  S.,  ch.  182,  sec.  27,  subcL  8;  Circuit 
Court  Rule  80.  Where  the  provisions  of  a  statute  are  pos- 
itive on  a  question  of  practice,  they  must  be  conformed  to. 
Hutehinam  v.  McCleUan,  2  Wis.,  17;  Mibbard  v.  PeaUnme,  8 
id.,  270. 

H.  G.  Webb  (with  whom  was  S.  U.  Pinney^  of  counsel), 
for  respondent    [No  brief  on  file.] 

CoLB,  J.  It  is  objected  that  the  affidavit  for  an  order  of 
publication  in  this  case  was  defective  in  two  particulars  c 
first,  that  it  was  made  by  the  attorney  of  the  plaintiff  instead 
of  being  made  by  the  plaintiff  himself;  and  second,  that  no 
facts  are  stated  in  the  affidavit  showing  what  diligence  waa 
used  to  ascertain  the  residence  of  the  defendant  ^ScA^ndk. 
The  statute  regulating  the  manner  of  acquiring  jurisdiction 
over  non-resident  defendants  by  publication,  provides  that 
in  case  of  publication  the  court  or  judge  shall  direct  a  copy 
of  the  summons  and  complaint,  or,  in  lieu  of  the  complaint, 
a  notice,  to  be  deposited  in  the  post  office  forthwith,  di- 
rected to  the  person  to  be  served,  at  his  place  of  residence, 
unless  it  appears  that  such  residence  is  neither  known  to 
the  party  making  the  application  nor  can  with  reasonable 
diligence  be  ascertained  by  him.  Subd.  6,  section  10,  chap. 
124,  R  S.  Now  it  is  said  that  this  statute  clearly  contem- 
plates that  the  plaintiff  himself  shall  make  the  affidavit  for 
an  order  of  publication.  Whatever  force  there  might  be 
in  this  view  as  an  original  question,  the  practice  has  been 
in  this  state,  we  believe,  for  the  plaintiff  or  attorney  indis- 
criminately to  make  the  affidavit;  and  an  affidavit  made  by 
an  attorney  was  held  sufficient  by  the  court  in  the  case  of 
the  Farmers'  ^  Millers'  Bank  v.  Eldred,  20  Wis.,  196.  The 
reports  of  New  York  show  that  the  practice  of  attorneys 
making  affidavits  for  an  order  of  publication  has  prevailed 
likewise  in  that  state,  under  a  similar  statute.  We  are 
therefore  disposed  to  overrule  the  objection. 
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Upon  the  other  point,  "the  affidavit  states  "  that  the  de- 
fendant John  W.  Schenek  is  a  non-resident  of  the  state  of 
Wisconsin,  and  cannot,  after  due  diligence,  be  found  there-^ 
in."  And  the  affiant  further  states  that  ^^  he  is  informed 
and  believes  that  the  said  John  W.  Schenek  is  a  resident  of 
the  state  of  New  York ;  but  at  what  place  in  said  state'the 
said  Schenek  resides,  he,  this  affiant,  does  not  know,  and  can 
not  with  reasonable  diligence  ascertain/'  In  the  case  of 
the  Farmers^  ^  MiJUr^  Bank  v.  Mdredj  mipray  the  affidavit 
stated  generally  that  the  defendants  could  not,  after  due 
diligence,  be  found  within  the  state ;  and  the  objection  was 
taken  that  the  affidavit  must  show  what  diligence  had  been 
used.  It  was  held,  however,  that  the  affidavit  authorized 
the  order  of  publication.  In  this  case,  the  fact  that  the  de- 
fendant Schenek  is  a  non-resident  was  positively  stated ;  also 
the  fsK^t  of  the  inability  to  find  him  in  the  state  after  due 
diligence ;  but  what  particuhuf  diligence  was  exercised  to 
find  him  does  not  indeed  appear,  nor  what  was  used  to  as- 
certain his  place  of  residence.  Must,  then,  fiwts  and  circum- 
stances be  set  forth  in  the  affidavit  showing  what  kind  of 
diligence  was  used  ?  "We  think  not.  We  are  disposed  to 
hold  that  an  affidavit  which  states  generally  that  aft;er  due 
diligence  the  defendant  cannot  be  found  within  the  state, 
nor  the  place  of  his  residence  ascertained,  is  a  sufficient 
compliance  with  the  statute  to  confer  jurisdiction  upon  the 
officer  to  make  the  order.  The  cases  of  JRawdon  v.  Corbkiy 
8  How.  Pr.  R.,  416 ;  Vemam  v.  Holbrooke  6  id.,  8;  Van  Wyck 
V.  Hardy,  20  id.,  222;  Wortman  v.  Wortman,  17  Abbott,  66, 
directly  or  by  implication  support  the  fiews  we  have  er- 


Again,  it  is  insisted  that  the  judgment  should  be  reversed 
because  from  the  order  of  reference  it  appears  that  the 
referee  was  required  to  ascertain  the  amount  due  the  plain- 
tiff on  the  note  and  mortgage,  but  was  not  directed  to 
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examine  the  plaintiff  or  his  agenf  upon  oath,  as  to  whether 
any  payments  had  been  made  on  the  mortgage  debt  Un- 
doubtedly such  examination  should  be  made  in  a  case  where 
there  are  non-resident  defendants.  Subd.  8,  section  27, 
chap.  132,  R.  S.,  and  Circuit  Court  Rule  No.  SO.  But  the 
question  is,  whether  the  defendant  Schenck  is  in  a  position  to 
raise  this  objection  7  We  think  he  is  not  It  is  alleged  in 
the  complaint  that  he  is  a  subsequent  incumbrancer,  and 
such,  we  assume,  is  his  relation  to  the  property.  Kow  it 
does  not  appear  that  he  is  in  anywise  prejudiced  by  this 
irregularity.  Suppose  payments  had  been  made  upon  the 
mortgage  debt,  which  did  not  appear  to  have  been  indorsed 
upon  the  note  and  mortgage  7  Still  it  is  manifest  that  this 
is  a  matter  which  alone  concerns  the  mortgagor,  if  the 
property  is  of  sufficient  value  to  discharge  all  liens  upon  it 
lu  Boyd  V.  SwrnneTy  10  Wis.,  41,  it  was  held,  \h»,t  if  die  prin- 
cipal debtor  acquiesces  in  a  judgment  to  pay  more  than 
legal  interest,  a  subsequent  incumbrancer  could  not  com- 
plain of  the  judgment,  unless  he  shows  that  he  has  sustained 
an  injury  thereby.  The  principle  there  decided  is  strictly 
applicable  here. 

There  is  nothing  in  the  record  to  show  that  Schenck  was 
aggrieved  by  this  irregularity.  His  proper  remedy  was  to 
apply  to  the  circuit  court  to  set  aside  the  judgment,  famish- 
ing some  proof  that  he  was  prejudiced  by  the  error  in  prac- 
tice. As  the  record  now  stands,  he  cannot  avail  himself  of 
it  in  this  court  for  the  first  time. 

By  the  Ooicrt. — The  judgment  of  the  circuit  court  is 
affirmed.  I 
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McCuTCHiN  ys.  Platt. 

Dblitsbt  of  Bill  of  Sale, — CosU,  where  action  prematureljf  commenced, — Mort- 
gage  of  logs,  where  to  be  filed, — Pretun^tion  that  officer  hoe  done  hie  duty. 

1.  A  bill  of  sale  to  pUintiff,  ozeonted  without  his  knowledge  and  deposited 

in  the  poet  office  htfore  the  \trj  of  an  attachment  by  defendant  on  the 
same  chattels,  did  not  reach  plaintiff  until  after  such  leyy.  Held,  that 
the  attaohment  had  priority. 

2.  Where  replerin  bj  a  mortgagee  of  ohattels,  entitled  to  possession  only 

after  a  default,  against  an  officer  holding  under  an  attachment,  is  com- 
menced before  but  tried  after  a  default,  qusere,  whether  plaintiff,  though 
entitled  to  possession  of  the  property,  should  not  be  required  to  pay  the 
costs. 

8.  Under  ch.  88,  Laws  of  1861,  and  ch.  167,  Laws  of  1864,  a  mortgage  of 
logs  in  any  lumber  district  there  established  was  not  yalid,  ae  againet  an 
attaching  creditor,  unless  filed  with  the  inspector  of  such  district. 

4.  It  will  be  presumed,  in  the  absence  of  proof  to  the  contrary,  that  the 
goTcmor  appointed  inspectors  as  required  by  those  acts. 

APPEAL  from  the  Circuit  Court  for  Juneau  County. 

Replevin.  From  a  judgment  that  plaintiff  have  poeses- 
flion  of  the  property  and  recover  costs,  defendant  appealed. 
The  case  is  stated  in  the  opinion. 

John  Turner^  L  Holmes  and  Q.  C.  PrerUisSy  for  the  appel- 
lant, argued,  among  other  things,  that  the  plaintiff  could 
not  recover  because  the  property  did  not  bt.long  to  him  at 
the  commencement  of  the  action  as  alleged  in  the  complaint. 
R.  S.,  ch.  125,  sec.  8;  Child  v.  ChUdy  18  Wis.,  17;  Everet  v. 
Walworth  Co.  Bankj  id.,  420.  2.  The  plaintiff's  mortgage, 
not  having  been  recorded  as  required  by  sec.  12,  ch.  88, 
Laws  of  1861,  was  void. 

M.  M.  Cothren  (with  8.  U.  JPinneyy  of  counsel),  for 
respondent,  argued  that  sec.  12,  ch.  167,  Laws  of  1864,  pro- 
vides merely  that  after  a  mark  for  logs  is  recorded  and  its 
ownership  established,  it  becomes  property,  and  no  convey- 
ance, etc.,  of  the  mark  shall  be  valid  until  recorded  as  there 
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directed.  2.  Plaintiff  was  the  general  owner  of  the  logs  by 
virtue  of  the  chattel  mortgage,  and  entitled  to  the  immedi- 
ate possession  of  them  at  the  time  of  commencing  the 
action.  Ch.  166,  Laws  of  1859.  A  judgment  creditor 
cannot  deprive  the  mortgagee  of  his  possession,  nor  control 
the  property  regardless  of  his  prior  right  Cotton  v.  Marshy 
8  Wis.,  221;  atton  v.  Watldns,  6  id.,  629.  3.  Plaintiff  was 
owner  and  entitled  to  possession  through  the  bill  of  sale. 
4.  In  any  event,  the  defendant's  title  expired  before  the 
trial.  In  such  case,  the  court  should  not  award  the  prop- 
erty to  him.  He  was  entitled  only  to  nominal  damages  and 
costs.  Wheeler  v.  Train^  4  Pick.,  168;  Martin  v.  BaiUy^  1 
Allen,  881. 

Paine,  J.  The  defendant,  as  sheriff,  seized  a  quantity  of 
saw  logs  under  an  attachment  against  the  property  of  Wm. 
H.  &  James  P.  Winser.  This  action  was  brought  to  recover 
possession  of  the  logs,  and  damages  for  the  detention.  The 
plaintiff  claimed  under  a  chattel  mortgage  from  the  "Wln- 
sers,  and  also  under  a  subsequent  bill  of  sale.  But  it  ap- 
peared that  the  bill  of  sale  was  executed  by  the  Winsers 
without  the  knowledge  of  the  plaintiff,  and  deposited  in  the 
post-office,  directed  to  him,  only  a  few  hours  before  the 
attachment.  And  it  was  not  claimed  that  it  reached  him 
until  after  the  attachment  was  served.  The  attachment 
would  therefore  have  priority,  according  to  the  doctrine 
settled  in  SackeU  v.  Welch,  12  Wis.,  248.  The  rights  of  the 
plaintiff  depended,  therefore,  as  against  the  defendant) 
entirely  on  the  chattel  mortgage. 

This  mortgage  did  not  contain  the  usual  provision  allow- 
ing the  mortgagee  to  take  possession  whenever  he  deemed 
himself  insecure,  but  he  was  only  entitled  to  possession  on 
default.  This  action  was  brought  some  days  before  a 
de&ult  had  occurred,  so  that  in  that  respect  it  was  prema- 
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tare.  But  a  default  had  occurred  before  the  trial ;  and  if 
the  mortgage  was  otherwise  valid,  the  plaintiff  was  at  that 
time  entitled  to  the  property.  It  was  not  contended  by  the 
counsel  for  the  appellant,  that  upon  those  facts,  if  there  had 
been  no  other  objection  to  the  plaintiff's  right,  the  court 
should  have  adjudged  a  return  of  the  property  to  the  defend- 
ant He  claimed  only  that  they  would  in  that  event  have 
been  entitled  to  costs,  and  cited  some  authorities  to  that 
effect. 

But  from  the  view  we  have  taken  of  another  question,  it 
becomes  unnecessary  for  us  to  pass  upon  this.  By  chapter 
88,  Laws  of  1861,  the  legislature  provided  for  the  establish- 
ment of  certain  districts  for  the  purpose  of  regulating  the 
survey  and  measurement  and  traffic  in  logs  and  lumber. 
Its  provisions  were  somewhat  enlarged  and  changed  by 
chapter  167,  Laws  of  1864,  'Wfhich  was  in  force  when  the 
transactions  which  gave  rise  to  this  case  took  place.  By  it, 
the  Wisconsin  River  and  its  tributaries  were  established  as 
Lumber  District  No.  1.  It  also  requires  the  governor  to 
appoint  an  inspector  for  each  district.  And  section  12 
makes  it  the  duty  of  the  inspector  "  to  record  all  mortgages, 
liens,  and  bills  of  sale,  or  other  written  instruments,  in  any 
way  affecting  the  ownership  of  any  mark  of  logs  in  his 
district,  in  a  book  kept  for  that  purpose ;  provided,  that 
said  instrument  shall  specify  the  marks  placed  upon  said 
logs,  and  when  they  were  cut,  and  shall  be  recorded  in  the 
office  of  the  inspector  in  which  the  said  marks  are  recorded, 
and  no  conveyance,  lien,  mortgage  or  transfer  shall  be  valid 
until  the  same  is  so  recorded,  or  until  the  same  shall  be 
filed  with  one  of  said  deputies,"  etc. 

The  court  below  did  not  find  that  the  mortgage  here  in 
question  was  recorded  or  filed  as  this  act  requires.  On  the 
contrary,  it  found  that  it  "  was  duly  recorded  in  the  town 
clerk's  office  of  the  town  of  Mauston,  where  the  mortgagors 
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resided;"  from  which  finding  it  is  fairly  to  be  inferred  that 
there  was  no  proof  that  it  was  recorded  or  filed  elsewhere. 

The  respondent's  counsel,  to  avoid  the  effect  of  this  act, 
claimed  that  the  section  above  quoted  did  not  relate  to 
conveyances  of  the  logs  themselves,  but  only  to  conveyances 
of  the  marks.  Such  a  construction  is  obviously  inadmis- 
sible. The  statute,  it  is  true,  speaks  of  conveyances 
"  affecting  the  ownership  of  any  mark  of  logs,"  etc.,  but 
that  phrase  was  evidently  used  as  the  equivalent  for  "  logs 
of  any  particular  mark."  Such  a  mode  of  expression  is 
quite  common.  We  often  hear  persons  speak  of  "  brands 
of  flour,"  meaning  the  flour  itself,  and  not  merely  the 
brands.  But  in  addition  to  the  impossibility  of  supposing 
that  the  act  contemplated  a  trafiic  in  the  mere  marks,  the 
language  of  the  proviso,  as  above  quoted,  shows  clearly, 
what  was  plain  enough  without  it,  that  the  logs  themselves 
were  referred  to.  It  requires  the  instrument  to  be  recorded, 
to  specify  ^^the  marks  placed  upon  said  logs,  and  when 
they  were  cut" 

It  seems  clear,  therefore,  that  it  was  the  intent  of  this 
statute  to  require  owners  of  logs  to  record  their  marks,  and 
to  provide  that  no  conveyances  of  the  logs  should  be  valid 
unless  such  conveyance  was  recorded  or  filed  in  compliance 
with  its  provisions.  If  the  law  was  valid,  it  is  fatal  to  the 
validity  of  this  mortgage  as  against  the  attaching  creditors 
of  the  mortgagors. 

Counsel  suggested  that  if  the  law  should  be  construed  as 
relating  to  conveyances  of  the  logs,  it  was  unconstitutional, 
as  interfering  with  the  right  of  alienation  of  property.  But 
this  objection  is  unfounded.  It  is  certainly  competent'  for 
the  legislature,  upon  anj  supposed  ground  of  public  policy, 
to  provide  in  what  manner  the  alienation  and  transfer  of 
particular  kinds  of  property  shall  be  accomplished.  Such 
laws  do  not  interfere  with  the  right  of  alienation,  but  only 
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regulate  the  mode.  The  act  in  question  is  in  this  respect 
similar  in  principle  to  the  general  law  relating  to  chattel 
mortgages,  and  also  to  the  statute  of  frauds.  No  other 
objection  to  the  validity  of  the  law  was  suggested,  and  we 
see  none. 

It  was  also  suggested  that  the  defendant  should  have 
proved  that  the  inspectors  and  deputies  were  appointed,  and 
acting  under  this  law.  But  that,  in  the  absence  of  proof, 
would  be  presumed.  The  law  makes  it  the  duty  of  the 
governor  to  appoint  the  inspectors,  and  the  presumption  is 
in  favor  of  the  performance  of  official  duty.  If  there  were 
no  inspectors,  the  plaintiff  should  have  shown  it.  It  can  no 
more  be  necessary  for  the  defendant  to  prove  that  there 
were  such  officers,  than  to  prove,  in  the  case  of  any  ordinary 
chattel  mortgage,  that  there  was  a  town  clerk  in  whose 
office  it  might  be  filed. 

It  is  not  necessary  to  determine  whether  this  mortgage 
was  void  between  the  parties.  But  as  it  was  neither 
recorded  nor  filed  as  the  law  required,  it  was  invalid  as 
against  the  attachment  under  which  the  defendant  held  it 

By  the  Court — The  judgment  is  reversed,  with  costs,  and 
the  cause  remanded  for  a  new  trial 


Goodel  vs.  Bbnnbtt. 

Where  B.  deeded  land  to  C,  with  taXL  ooTenantt,  which  WM  afterwards 
ceded  by  G.  to  the  U.  S.,  and  purchased  of  the  latter  bj  B.,  the  cotc- 
Hants  were  extinguished. 

Plaintiff,  who  took  a  oonreyanoe  of  the  land  f^om  C,  after  he  had  ceded 
it  to  the  U.  S.,  could  not  set  up  an  estoppel  against  B.  bj  yirtue  of  said 
coTcnants,  nor  did  B/s  subsequentlj  acquired  title  enure  to  his  benefit. 

Vol.  XXn.— 87. 


Digitized  by 


Google 


666         SUPREME  COTTRT  OF  WISCONSIN", 

Goodel  Ts.  Bennett. 

APPEAL  from  the  Circuit  Court  for  CcUumet  County. 

Ejectment,  for  a  part  of  "  lot  one  hundred  and  thirty-one 
of  the  Btockbridge  Reservation,  in  the  town  of  Stock- 
bridge.'*  The  plaintiff's  evidence  was  as  follows :  1.  Patent 
for  said  lot,  from  the  United  States  to  one  Jacob  Davids, 
dated  October  8, 1860.  2.  Deed  of  the  premises  from  the 
defendant  to  one  Howe,  December  6, 1851,  duly  recorded ; 
containing  covenants  of  seizin  and  warranty  and  against 
incumbrances.  8.  Warranty  deed  from  Howe  to  one  Denell, 
June  18, 1858,  4.  Warranty  deed  from  Denell  to  John  If . 
Chicks,  August  22,  1853.  5.  Letters  of  administration 
upon  the  estate  of  said  John  N.  Chicks,  deceased,  issued 
September  18, 1861,  and  records  of  the  county  court  show- 
ing  a  sale  of  the  premises  in  due  form  by  the  administrator 
to  the  plaintiff,  to  pay  the  debts  of  said  estate,  which  sale  was 
confirmed  by  said  court.  6.  The  administrator's  deed  to 
plaintiff,  in  pursuance  of  such  sale,  September  13, 1862.^--It 
was  admitted  that  Jacob  Davids,  the  patentee,  was  dead; 
and  plaintiff  offered  to  prove  the  conveyance  of  said  land 
by  Davids  in  his  life-time,  in  1846,  and  that  the  title  thus 
conveyed  vested,  through  several  mesne  conveyances,  in  de- 
fendant before  the  latter  conveyed  to  Howe,  in  1851.  This 
evidence  was  ruled  out  as  immaterial.  The  court,  on  de- 
fendant's motion,  nonsuited  the  plaintiff,  on  the  ground  that 
by  the  treaty  of  1856  between  tiie  United  States  and  the 
Btockbridge  Indians,  said  land  was  conveyed  by  John  K 
Chicks  to  the  United  States. 

The  plaintiff  appeals  from  the  judgment 

D.  W.  C.  Priesiy  for  appellant : 

1.  Title  to  the  land  did  not  pass  from  Chicks  to  the  United 
States  by  the  treaty  of  1856.  (1.)  That  treaty  was  with  the 
tribes  and  not  the  individuals,  and  only  tribal  interests  were 
affected.  (2.)  The  land  in  question  was  then  owned  in  fee 
by  a  citizen.    (8.)  Chicks  signed  the  treaty  as  counsellor,  if 
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at  all,  and  in  no  other  capacity.  2.  The  court  should  have 
taken  judicial  notice  of  the  act  of  1848  in  relation  to  said 
tribe,  and  the  treaty  of  1848,  and  admitted  the  proof  offered 
showing  a  conveyance  from  the  allottee  under  said  act  (Da- 
vids) to  defendant  8.  Defendant  was  estopped  by  the 
covenants  in  his  deed,  from  disputing  plaintiff's  title,  and 
any  title  subsequently  acquired  by  defendant  enured  to 
plaintiff's  benefit  1  Johns.  Cas.,  81;  19  Johns.,  201;  13 
id.,  316;  1  Cow.,  613;  1  Paige,  445;  8  Barb.  Ch.,  528.  4. 
The  patent  ^ven  in  evidence  could  not  convey  the  land,  be- 
cause the  title  had  passed  by  the  act  of  1843,  and  treaty  of 
1848 ;  and  it  was  only  intended  in  confirmation  of  the  title. 
G^ktt  ^  Conklmj  for  respondent    [No  brief  on  file.] 

Dixon,  0.  J.  There  can  be  no  question  but  that  the 
title,  whatever  it  was,  of  John  N.  Chicks,  deceased,  passed 
to  the  United  States  under  the  treaty  of  February  5, 1856. 
He  was  a  party  to  the  treaty,  and  signed  and  sealed  the  same. 
Treafy  mth  the  Stoekbridges  and  ManmeeSy  11 T7.  8.  Statutes  at 
Large,  664,  (Art  1),  and  668.  Chicks  having,  then,  no  title 
at  the  time  of  his  decease,  the  plaintiff  took  nothing  by  his 
deed  from  the  administrator  of  Chicks'  estate.  The  plaintiff 
was  properly  nonsuited  on  this  ground.  The  fact  that 
Chicks,  at  the  time  of  the  treaty,  claimed  title  through  divers 
mesne  conveyances  from  the  defendant  in  this  action,  who 
had  conveyed  the  land  with  covenants  of  seizin  and  war- 
ranty, and  the  further  fact  that  the  defendant  now  again 
claims  title  to  the  land  through  the  United  States  under  a 
patent  issued  since  the  making  of  the  treaty,  do  not  affect 
the  question.  They  constitute  no  ground  of  estoppel  against 
the  defendant  The  covenants  ran  with  the  land  to  the 
United  States,  when  it  was  ceded  by  Chicks  under  the 
treaty,  and  have  thence  passed  by  conveyance  of  it  back  to 
the  defendant,  and  are  thus  extinguished.    The  plaintifi^ 
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by  having  taken  a  conveyance  from  an  intermediate  grantee 
after  such  grantee  had  parted  with  his  title,  is  in  no  condi- 
tion to  insist  upon  an  estoppel,  or  that  the  subsequently 
acquired  title  of  the  defendant  enures  to  his  benefit. 
By  the  Court. — Judgment  affirmed. 


Applston  vs.  Barrett  and  others. 

Vtriitt  m  R^pUnm. 

In  replerin,  the  title  to  the  property,  aa  weU  aa  the  present  right  of  posse*- 
sion,  being  in  issue,  defendant  is  entitled  to  haye  the  former  question 
passed  upon  by  the  yerdiot. 

APPEAL  from  the  Circuit  Court  for  Sheboygan  Coun^. 

Replevin,  for  a  great  variety  of  chattels,  some  of  which 
are  described  in  the  schedule  attached  to  the  complaint  as, 
^^  at  passenger  depot,  Sheboygan,  and  freight  house  adja- 
cent;" others  as  "at  Plymouth  station;''  " at  Glenbeulah 
station ;"  "  on  Sheboygan  engine ;"  "  in  shop,"  etc.,  etc 
The  plaintiff  alleges  ownership  and  right  of  possession  in 
himself.  The  answer,  after  a  general  denial,  alleges  that 
the  goods  are  the  property  of  the  Sheboygan  k  Fond  du 
Lac  R.  R.  Co. ;  that  defendant  is  the  receiver  of  said  com- 
pany, duly  appointed  by  order  of  court,  etc. ;  that  part  of 
the  property  came  into  his  possession  as  such  receiver,  by 
virtue  of  said  order;  that  defendant  never  claimed  any 
other  possession  or  control  over  it  except  by  virtue  of  said 
order;  and  that  he  had  never  been  in  the  possession  of  the 
rest  of  said  property. 

The  jury  found  that  plaintiff  was  entitled  to  recover  the 
possession  of  certain  described  articles  mentioned  in  the 
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complaint)  and  assessed  the  value  thereof^  with  damages 
for  the  detention.  Judgment  in  plaintiff's  favor  in  the 
alternative  for  the  possession  or  the  value,  and  for  the 
damages,  etc. ;  and  defendant  appealed. 

jr.  A.  BerUUy^  for  appellant,  cited  Child  v.  Ohildy  18  Wis., 
17;  Smith  v.  PhelpSy  7  id.,  211;  Swain  v,  Roys^  4  id.,  150; 
Bonge  v.  Dawsoriy  9  id.,  246;  JRose  v.  Tolly ^  15  id.,  443;  Pal- 
erson  v.  U*  5.,  2  Wheat,  221;  Bemua  r.  BeekmaUj  8  Wend., 
667. 

E.  S.  Bragg^  for  respcmdent    [No  brief  on  file.] 

DixoK,  C.  J.  The  title  of  the  proi>erty,  as  well  as  the 
right  of  possession,  was  in  issue  by  the  pleadings.  The  jury 
have  found  only  that  the  plaintiff  is  entitled  to  the  possession 
of  the  property  specified  in  the  verdict  The  issue  as  to  the 
title  is  undetermined.  .  In  the  action  of  replevin  both  parties 
are  considered  as  actors.  It  may  be  that  the  title  to  the  prop- 
erty was  in  the  defendant,  the  plaintiff  having  only  the 
present  right  of  possession.  The  question  of  title,  there- 
fore, is,  or  may  be^  one  of  much  interest  to  the  defendant, 
and  he  is  entitled  to  have  it  settled  in  this  action.  The 
verdict  being  in  this  respect  defective,  the  judgment  must, 
according  to  the  decision  of  this  court  in  Child  v.  Child,  18 
Wis.,  17,  be  reversed,  and  a  new  trial  awarded. 

By  the  Court — Ordered  accordingly. 


Stlvbsteb  vs.  Gubbnsey  and  others. 

A$nffnM€iU  protwrtd  hg  fraud:  on$  tUnmmg  under  it  muit  thow  that  h*  paid 
value, — Special  verdict,  part  of  finding  of  court, 

1.  In  an  Mtion  to  reitimin  tlit  ooUaetion  of  so  mnoh  of  a  Judgment  m  wm  for 
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the  costs,  on  the  ground  that  the  whole  Judgment  had  been  assigned  for 
▼alue  to  £.,  and  bj  him  to  C,  by  whom,  for  yalue,  it  was  discharged  of 
record,  the  eridence  showed  that  the  assignment  to  E.,  as  to  the  costs, 
was  procured  by  Araud.  Eeld,  that  it  was  then  for  the  plaintiiT  to  show 
that  he  paid  a  fUll  and  yaluable  consideration  for  that  part  of  the 
judgment ;  and  on  his  failure  to  do  this,  the  action  should  haye  been 
dismissed. 
2.  Under  the  circumstances  of  this  case,  a  special  yerdict  considered  part  of 
the  finding  of  the  court 

APPEAL  from  the  Circuit  Court  for  Orant  County. 

Action  to  restrain  the  collection  of  a  judgment  The 
complaint  alleges  that  the  defendant  Ouemseyy  on  etc.,  ob- 
tained judgment  against  plaintiff  in  said  court  for  $645.81, 
damages  and  costs;  that  afterwards,  for  a  valuable  consid- 
eration in  each  case,  the  judgment  was  assigned  by  Guem^ 
aey  to  one  Everett,  and  by  him  to  one  Carrier,  by  whom,  for 
value,  the  judgment  was  discharged  of  record ;  that  never- 
theless Guernsey  J  and  his  attorney  Bari^y  had  directed  CUse^ 
the  sheriff,  to  levy  on  property  of  the  plaintiff  under  an 
execution  issued  before  such  entry  of  satisfsK^ion,  all  said 
defendants  having  been  duly  netted  of  the  discharge  of 
the  judgment  on  the  record,  etc.,  etc. 

The  defendants  answered,  in  substance :  1.  That  the  as- 
signment to  Everett,  so  far  as  it  related  to  the  eoeis  (amount- 
ing to  $106.80),  was  obtained  by  fraud,  Ouemsey  supposing 
that  he  was  merely  executing  an  assignment  of  the  judg- 
ment for  damages.  2.  That  both  Everett  and  Carrier  acted 
merely  as  agents  for  the  plaintiff  in  taking  such  assign- 
ments. The  answer  demands  judgment  that  the  assign- 
ment to  Everett  be  reformed,  so  as  to  cover  only  the 
damages. 

The  court  directed  a  special  jury  to  be  impanneled  to  try 
the  following  questions:  1.  "Whether  Guernsey  agreed  to 
sell  to  Everett,  and  the  latter  agreed  to  purchase,  only  so 
much  of  the  judgment  as  was  for  damages.    2.  Whether 
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the  assignment  of  the  whole  judgment  to  Everett  was  ob- 
tained by  fraud  on  his  part  After  the  case  had  been 
opened  to  the  jury  by  tiiie  respective  counsel,  the  court 
further  submitted  to  the  jury  the  questions  whether  Everett 
and  Carrier,  respectively,  acted  merely  as  agents  of  the 
plaintiff  in  procuring  the  assignments  made  to  them.  The 
jury,  by  their  vepdict,  answered  the  first  two  questions 
affirmatively,  and  ftirther  found  that  Everett  did,  but  Car- 
rier did  not,  act  as  agent  for  plaintiff,  in  procuring  the  as- 
signments made  to  them.  The  finding  of  the  court,  after 
reciting  the  findings  of  the  jury,  proceeds :  "  And  there- 
upon the  court,  from  the  admissions  of  the  defendants  in 
their  respective  answers,  fi^m  the  verdict  of  the  jury,  and 
from  the  evidence  in  the  case,  being  sufficiently  advised 
herein,  does  find  that  the  matters  and  things  alleged  in  the 
complaint  are  true,  and  that  plaintiff  is  entitled  to  the  relief 
demanded  therein." 

Judgment  accordingly;  and  defendants  appealed. 

M.  M.  Oothreriy  for  appellants. 

BuskneU  ^  Bunriy  for  respondents. 

Dixon,  C.  J.  As  said  by  counsel,  the  practice  in  this  case 
seems  to  have  been  somewhat  anomalous.  We  think,  under 
the  circumstances,  that  the  finding  of  the  jury  must  be  con- 
sidered a  part  of  the  finding  of  the  court;  and,  this  being 
so,  it  appears  from  the  finding  that  the  assignment  of  the 
judgment  as  to  that  part  of  it  represented  by  the  costs,  was 
obtained  by  fraud ;  but  it  does  not  appejw  that  any  valuable 
consideration  whatever  passed  from  the  plaintiff  to  Carrier, 
or  from  Carrier  to  Everett,  for  that  part  of  the  judgment. 
The  finding  must  sustain  the  judgment,  or  the  judgment 
will  be  reversed.  Blossom  v.  Fergitsorij  13  Wis.,  75.  Is  this 
finding  sufficient  for  that  purpose?  We  think  not.  It 
being  found  that  the  assignment  as  to  the  costs  was  obtained 
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by  fraud,  we  think  the  jndgmtot  here  cannot  be  enstained, 
Unless  it  is  furthermore  found  that  the  plaintiff  paid  a  full  and 
valuable  consideration  for  that  part  of  the  judgment  so 
fraudulently  procured  to  be  assigned.  There  is  no  such 
finding,  and  no  proof  to  that  effect  was  introduced  or  offered, 
as  appears  from  the  bill  of  exceptions,  which  contains  all 
the  testimony.  We  think  the  case  in  this  respect  is  gov- 
erned by  a  principle  similar  to  that  which  prevails  in  actions 
upon  negotiable  paper  which  has  been  procured  by  fraud 
and  subsequently  transferred  to  some  third  person.  It  stands 
on  a  footing  at  least  as  favorable  as  that  of  negotiable  paper, 
if  not  more  so.  The  fraud  being  shown,  it  is  then  incum- 
bent on  the  plaintiff  to  show  under  what  circumstances  and 
for  what  value  he  became  the  holder  of  the  paper.  Ed- 
wards on  Bills  k  Notes,  686.  So  here,  the  fitiud  having 
been  established,  the  burden  of  proof  was  on  the  plaintiff 
to  show  that  he  paid  value  for  that  part  of  the  judgment 
the  assignment  of  which  was  obtained  by  fraud.  The  plain- 
tiff not  having  shown  this,  and  no  &ct  of  the  kind  being 
found,  it  follows  that  the  judgment  must  be  reversed,  and 
the  cause  remanded,  with  directions  that  it  be  dismissed. 
By  the  CourU — So  ordered. 


Whislbr  vs.  Wilkinson  and  others. 

E%ghw4tjf  hg  wmUr:  Kew  cKemUL 

1.  The  rlTtn  of  this  sUte  capable  of  Hosting  the  produoU  of  the  coui^ 

(■uch  M  logs  sad  rafts  of  lumber)  to  miU  or  aiarket,  are  bj  Uie  eomnos 
law  pubUc  bigfaways. 

2.  Where  It  was  yery  difficult  or  impossible  to  pass  logs  through  a  chute  is 

the  dam  at  plaintiff's  miU  on  such  a  riyer,  but  thej  could  be  pasMd 
through  a  break  in  the  dam  in  a  new  channel  thereby  created  on  plain* 
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iiff*8  Und,  whiob  break  hftd  be«h  tnffered  to  remain  tome  two  months 
withoni  repair,  and  had  oaosed  the  deficiency  of  water  at  the  chute,  it 
was  defendant's  right,  running  logs  from  aboTe,  to  pass  them  through 
such  break  and  new  channel,  doing  no  unnecessary  damage. 

APPEAL  from  the  Circuit  Oonrt  for  Monroe  County. 

The  plaintiff  was  owner  of  a  saw  mill  and  certain  land 
adjacent  thereto,  on  the  Kickapoo  River  in  this  state,  the 
power  for  which  mill  is  created  by  a  dam  across  said  river 
on  plaintiff's  land.  The  defendants  were  owners  of  saw 
mills  lower  down  on  the  same  stream.  The  complaint  avers 
that,  on  the  9th  of  June,  1866,  defendants  broke  and 
entered  the  close  of  the  plaintiff,  and  cut  away  a  levee 
thereon  about  fifteen  rods  above  the  dam,  so  as  to  let  the 
water  out  of  plaintiff's  pond  and  turn  the  river  out  of  its 
natural  course,  forming  a  new  channel  on  the  opposite  side 
of  plaintiff's  mill,  sufficiently  large  to  enable  them  to  run 
large  saw  logs  through  it  into  the  stream  below  the  dam, 
which  channel  entirely  drains  plaintiff's  pond;  that  in 
order  to  complete  said  channel  so  that  their  logs  could  be 
got  through,  they  destroyed  a  bridge  on  that  side  of  plain- 
tiff's mill,  which  was  the  only  way  of  access  for  teams,  logs 
and  lumber  to  said  mill;  that  plaintiff  had  thus  been 
deprived  of  the  use  of  her  mill,  to  her  damage  $200 ;  that 
defendants  had  a  large  number  of  logs  in  the  stream  above, 
which  they  were  still  running  and  threatened  to  run  through 
said  new  channel,  in  spite  of  plaintiff's  efforts  to  repair  the 
levee  and  bridge ;  that  the  mill  and  dam  were  in  great  dan- 
ger of  being  swept  away;  and  that  unless  defendants  were, 
restrained  by  the  court,  plaintiff  would  suffer  an  irreparable 
injury.  Prayer  for  an  injunction,  and  a  judgment  for  $200 
damages,  etc. 

The  answer  avers  that  plaintiffii  have  been  engaged  in 
manufacturing  lumber  at  their  mill  more  than  twelve  years, 
during  all  which  time  it  was  their  custom  to  cut  the  logs  so 
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mannfactured  on  lands  above  plaintiff's  mill,  and  float  them 
down  the  stream  past  said  mill;  that  such  had  been  the 
custom  of  lumbermen  on  said  stream  for  more  than  twenty- 
one  years  before  January  1st,  1866;  that  said  Kickapoo 
River  had  been  used  during  all  that  time  as  a  public  high- 
way for  the  running  of  logs  and  lumber,  from  its  source  to 
its  mouth,  without  interruption  from  any  person ;  that  the 
mill-dams  thereon  (and  especially  plaintiff's  dam)  had  been 
constructed  with  a  chute,  so  as  to  allow  the  free  passage  of 
logs  and  lumber  over  the  same ;  that  in  February,  1866,  by 
reason  of  high  water  in  said  river,  the  levee  just  above 
plaintiff's  mill  broke  away,  so  that  the  channel  was  changed, 
and  the  waters  of  said  river  were  carried  around  said  mill 
as  described  in  the  complaint,  and  ever  since  that  time  had 
run  in  said  new  channel,  and  not  over  said  dam  and  chute 
of  the  plaintiff;  that  about  the  9th  of  June,  1866,  the  water 
of  said  river  rose  to  a  driving  height,  and  defendants  drove 
a  large  quantity  of  their  logs  down  said  stream  and  past 
plaintiff's  mill  to  their  own ;  that  they  drove  them  through 
said  new  channel  because  they  could  not  otherwise  have 
driven  them  past  said  mill;  and  that  plaintiff  had  sustained 
no  injury  by  reason  of  their  said  acts.  Except  so  fiir  as 
thus  admitted,  the  answer  denies  the  material  allegations 
of  the  complaint 

The  plaintiff's  evidence  tended  to  show  that  the  break  in 
her  levee  was  made,  and  the  new  channel  over  her  land  was 
formed,  in  April,  1866 ;  that  the  defendants  had  torn  away 
a  slab  bridge  (or  "jam'*)  across  said  channel,  to  let  their 
logs  through;  thai  they  could  not  otherwise  have  gotten 
them  through  said  channel;  that  the  running  of  the  logs 
enlarged  the  break  and  deepened  said  channel,  thus  dimin- 
ishing the  water  in  plaintiff's  pond;  and  that  the  damages 
suffered  were  about  $200,  which  included  $100  as  the  esti- 
mated cost  of  removing  sand  bars  above  and  below  the  mill, 
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whicli  the  witnesses  thought  had  been  formed  in  conse- 
quence of  the  running  of  defendant's  logs  through  the 
new  channel.  The  character  of  the  evidence  in  other 
respects  will  appear  from  the  opinion.  The  court  instructed 
the  jury  that  the  defendants  had  no  right  to  destroy  the 
dam  [levee]  or  injure  it,  and  were  responsible  for  the  dam- 
age done ;  that  the  only  question  was  as  to  the  amount  of 
the  damages,  and  defendants  were  liable  for  the  slabs  which 
formed  the  bridge  across  the  cut-offi  It  refused  the  follow- 
ing instructions  asked  by  defendants :  "  2.  If  there  was  no 
other  way  for  defendants  to  run  their  logs  out  of  the  pond, 
except  through  the  new  channel  made  by  the  break  in  the 
dam,  and  the  break  did  not  occur  from  the  fault  of  defend- 
ants, but  by  the  neglect  of  the  plaintiff,  then  defendants 
had  the  right  to  run  their  logs  through  the  new  channel, 
doing  no  more  damage  than  was  necessarily  incident  to  the 
running  of  the  logs.  8.  If  you  find  that  the  public  had 
acquired  an  easement  over  the  Kickapoo  River  at  or  near 
the  plaintiff's  mill,  by  the  uninterrupted  use  thereof  for 
twenty  years,  and  that  by  reason  of  the  break  in  the  dam, 
defendants  could  not  run  their  logs  out  through  the  chute 
therein,  and  did  no  more  damage  than  was  necessary  to  get 
them  out  through  the  break,  then  you  must  find  for  the 
defendants.'* 

Verdict  for  plaintiff,  for  $165  damages;  new  trial  denied; 
and  defendants  appealed  from  a  judgment  on  the  verdict. 

Montgomery^  Tyler  ^  Dkkinsony  for  appellants,  among 
other  things  argued  that  the  Kickapoo  River  was  a  navigable 
stream  and  a  public  highway,  because,  as  a  matter  of  fact, 
it  was  capable  of  being  used  for  the  purpose  of  running 
logs  and  rafts  to  mill  and  market,  (Angell  on  W.  C,  ch. 
13;  Oomm^rSyetc.y  v.  Kempshatty  26  Wend.,  404;  Morgan  v. 
King^  85  K  T.,  454;  Brovm  v.  Chadboumej  81  Me.,  9; 
Moore  v.  Scmbomey  2  Mich.,  519;  Scott  v   WiUson,  8  K  H., 
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821;  Wadsioorih  v.  Smithy  2  Fairf.  (Me.),  278;  French  r. 
Oampy  6  Shep.  (Me.),  488) ;  and  that  the  public  had  acquired 
an  easement  in  it  by  an  uninterrupted  use  for  twenty  years. 
Belknap  r.  Trimble^  8  Paige,  677;  SmUh  v.  Adams,  6  id., 
486 ;  Baldwin  v.  Calkina,  10  Wend.,  167 ;  11  Barb.,  467 ;  19 
id.,  179,  196;  Clements  v.  West  Tray,  10  How.  Pr.,  199; 
Shaw  V.  Orawfordy  10  Johns.,  286;  People  v.  Platty  17  id., 
196,  212;  Sheldon  v.  BockweUy  9  Wis.,  166;  Booker  v.  Per- 
kinsy  14  id.,  79 ;  Angell  on  W.  C,  sees.  200,  210. 

Graves  ^  Wheeler y  for  respondent    [No  brief  on  file.] 

Dixon,  C.  J.  The  rivers  of  this  state  capable  of  floating 
the  products  of  the  country,  such  as  saw-logs  or  rafts  of 
lumber,  to  mUl  or  market,  are  by  the  common  law  public 
highways  by  water.  The  authorities  cited  by  counsel  for 
the  defendants  are  abundant  to  thi3  point  It  would  be 
exceedingly  detrimental  to  the  public  interests,  especially 
in  the  pine-growing  regions  of  the  state,  if  this  were  not  so. 
The  river  upon  which  the  plaintiff's  mill  is  situated,  is  of 
this  character.  It  appears  from  the  testimony  of  some  of 
her  own  witnesses,  that  it  is  large  enough  above  her  mill  to 
float  logs  of  the  common  size  at  an  ordinary  stage  of  water. 
It  furthermore  appears  beyond  dispute,  that  it  has  been 
constantly  used,  at  all  proper  seasons -of  the  year,  for  the 
purpose  of  floating  logs  to  mills  below,  for  a  period  of  over 
twenty  years.  It  was  likewise  shown  by  witnesses  on  both 
sides,  that  at  the  time  the  defendants'  logs  were  run  down 
the  river  to  the  plaintiff's  pond,  it  was  exceedingly  difficult, 
if  not  wholly  impossible,  to  pass  them  through  the  chute 
constructed  in  the  dam  at  her  mill  for  that  purpose,  but 
that  they  were  easily  floated  through  the  break  in  the  dam, 
or  cut-off  of  the  stream,  passing  around  the  mill,  occasioned 
by  the  break.  The  difficulty  of  passing  the  logs  through 
the  chute  arose  partly  from  low  water  in  the  chute,  caused 
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by  the  break  in  the  dam,  and  partly  from  the  obstruction 
of  the  chute  by  a  jam  of  logs  which  had  been  run  into  the 
plMntiff's  pond  some  time  before  for  the  purpose  of  being 
sawed  at  her  mill.  The  break  in  the  dam,  and  consequent 
cnt-o£^  by  which  a  new  channel  had  been  formed,  had 
existed  for  a  period  of  two  months  or  thereabouts,  without 
having  been  repaired  by  the  plaintifi*  so  as  to  restore  the 
river  to  its  former  condition.  What,  under  these  circum- 
stances, were  the  rights  of  the  defendants  in  relation  to 
running  their  logs  ?  We  think  clearly,  with  proper  care  to 
prevent  any  unnecessary  damage  to  the  plaintiff,  they  were 
entitled  to  run  their  logs  through  the  cut-off  or  new  chan- 
nel, and  consequently  that  the  court  erred  in  refusing 
to  give  the  second  and  third  instructions  asked  by  the 
defendants. 

By  the  CowrU — ^The  judgment  must  be  reversed,  and  a 
venire  de  novo  awarded. 


Smith  vs.  BycK. 


Judgment  of  J.  P, — Whtn  ezecutian  may  utue  thereon  to  another  eovnty.    B,  8. 

1849,  eh.  88,  eeee.  184-85,  Lawe  of  1866,  cA.  81,  eee.  1.  \n  nrr 


After  ft  Judgment  in  Jostice's  oonrt  bae  been  filed  and  docketed  in  the  office 
of  tlie  clerk  of  the  circuit  court  of  the  same  countj,  an  execution 
cannot  issue  thereon  in  anj  other  countj,  until  transcript  filed  and 
judgment  docketed  therein. 

APPEAL  from  the  Circuit  Court  for  Waupaca  County. 

Ejectment,  for  land  in  said  county.  Plaintiff  claimed  as 
purchaser  at  an  execution  sale;  and  it  appeared  that  the 
judgment  was  rendered  June  19, 1856,  by  a  justice  of  the 
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peace  for  Winnebago  county;  tiiiat  a  certified  transcript 
thereof  was  filed  in  the  circuit  court  of  the  last  named 
county  on  the  27th  of  July  following,  which  showed  an 
execution  issued  on  the  judgment  by  the  justice,  June  20th, 
and  returned  ntUla  bona^  July  25th.  PlMutiff  oflfered  in 
evidence  a  certified  transcript  of  an  execution  on  said  judg- 
ment, issued  out  of  the  Winnebago  circuit  court,  to  the 
sheriff  of  Waupaca  county ;  but  the  evidence  was  ruled  out, 
because  a  transcript  of  the  judgment  had  not  been  filed  in 
Waupaca  county,  and  the  execution  had  not  issued  fix>m 
the  circuit  court  thereof.  The  plaintiff  was  thereupon  non- 
suited ;  and  he  appealed  from  the  judgment 

a  CooUbaugh,  for  appellant,  cited  §  82,  ch.  102,  R  8. 
1849,  as  authorizing  the  execution  to  issue  to  the  sheriff 
of  a  diftferent  county  from  that  in  which  the  judgment  was 
rendered ;  and  contended  that  although  the  judgment  was 
not  a  lien  on  land  in  Waupaca  county,  yet  the  levy  and  sale 
were  valid.  Corey  v.  Cornelius^  1  Barb.  Ch.,  571 ;  Chrk  r. 
DakiUy  2  id.,  86 ;  Stouienburgh  v.  Vandenburghy  7  How.  Pr., 
229. 

GiUeii  ^  Pier,  for  respondent     [No  brief  on  file.] 

Dixon,  C.  J.  The  provisions  of  section  5,  chap.  102,  R.  8. 
1849,  when  considered  in  connection  with  those  of  section 
63  of  the  same  chapter,  show  very  conclusively  that  an  exe- 
cution authorizing  the  sale  of  real  estate  could  not  lawfully 
issue  upon  the  judgment  of  a  court  of  record,  until  the 
record  of  the  judgment,  or  a  certified  transcript  thereof, 
was  filed  in  the  county  where  such  real  estate  was  situated. 
The  former  provided  that  all  judgments  thereafter  rendered 
in  any  court  of  record  should  bind  and  be  a  charge 
upon  the  lands,  tenements,  real  estate  and  chattels  real,  in 
every  county  where  the  record,  or  a  certified  transcript 
thereof,  should  be  filed,  of  every  person  against  whom  any 
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such  judgment  should  be  rendered,  which  such  persons  might 
have  in  such  counties  at  the  time  of  docketing  such  judg- 
ments, or  might  thereafter  acquire ;  and  that  moh  estate  and 
chattels  real  should  be  subject  to  be  sold  upon  execution  to  be  issued 
on  such  judgment.  The  latter,  among  other  things,  provided 
that  executions,  to  authorize  the  sale  of  real  estate,  should 
command  the  officer  to  whom  they  were  directed,  that  he 
cause  the  amount  of  the  judgment  to  be  made  of  the  real 
estate  of  the  person  against  whom  the  judgment  was  ren- 
dered, which  such  person  had  at  the  time  of  docketing  such 
judgment^  specifying  such  timCy  or  at  any  time  afterwards,  in 
whose  hands  soever  the  same  might  then  be.  It  is  manifest 
from  these  provisions,  that  no  execution  on  a  judgment  of 
the  circuit  court  of  one  county  could  have  issued  for  the 
sale  of  lands  in  another  county,  until  a  transcript  of  the 
judgment  was  filed  in  such  other  county,  and  the  judgment 
docketed  therein.  Sections  184  and  185,  chap.  88,  R.  S. 
1849,  provided  that  transcripts  of  judgments  of  justices  of 
the  peace  might  be  filed  and  docketed  in  the  office  of  the 
clerk  of  the  circuit  court  of  tJie  same  county^  with  like  effect, 
and  such  judgments  might  be  executed  in  the  same  manner, 
as  if  the  same  had  been  rendered  in  such  circuit  court. 
Section  1  of  chap.  81,  Laws  of  1866,  provided  that  the  party 
obtaining  such  judgment  before  a  justice  of  the  peace, 
might  take  a  transcript  of  the  docket  of  such  judgment  as 
entered  in  the  office  of  the  clerk  of  the  circuit  court  of  the 
county  where  the  justice  resided,  duly  certified  under  the 
seal  of  said  court,  and  might  file  the  same  in  the  office  of 
the  clerk  of  the  circuit  court  of  any  other  county,  and  that 
the  same  should  thereby  become  a  lien  on  any  real  estate 
of  the  party  against  whom  rendered,  in  any  county  where 
the  same  might  be  filed.  The  effect  of  this  provision  was, 
to  place  the  judgments  of  justices  of  the  peace  upon  the 
same  footing  as  those  of  courts  of  record,  and  no  other. 
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Executions  on  snch  judgments,  for  the  sale  of  lands,  could 
not  issue  to  counties  where  transcripts  had  not  been  filed 
and  the  judgments  docketed  as  provided  by  law.  The 
court  below  was  right  in  excluding  the  execution  oflEered 
in  evidence  in  this  case. 
By  the  Court. — Judgment  affirmed. 


Hull  vs.  The  State. 

Evidence — Begfe-^ComeiU, 


Proof  of  the  woman's  content  (not  produced  by  fear)  is  alwajs  fatal  to  a 
charge  of  an  assault  with  intent  to  commit  a  rape. 

ERROR  to  the  Circuit  Court  for  Monroe  County. 
Montgomery^  Tyler  ^  IHckinsonf  for  plaintiff  in  error. 
The  Attorney  Oeneral,  for  the  state. 

Dixon,  C.  J.  This  was  an  indictment  against  the  plain- 
tiff in  error  for  assault  with  intent  to  commit  the  crime  of 
rape.  The  testimony  was  very  voluminous,  and  the  charge 
of  the  court  long;  but  it  is  unnecessary  to  notice  either, 
except  as  to  the  single  question  on  which  the  case  is  here 
decided. 

The  judge,  among  other  things,  instructed  the  jury  that 
much  had  been  said  on  the  question  whether  the  prosecu- 
trix consented  or  not;  that  for  the  purpose  of  the  case  it 
was  immaterial  whether  she  did  actually  consent  or  not ; 
and  that  the  evidence  upon  that  point  was  only  relevant  in 
so  far  as  it  tended  to  show  what  the  intention  of  the  accused 
was.  It  is  sufficient  to  observe  that  the  consent  here  spoken 
of  is  not  that  yielding  through  force  or  fear  which,  when 
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the  ravisher  accomplishes  his  purpose,  still  constitutes  the 
crime  of  rape,  but  the  voluntary  consent  of  the  prosecutrix. 
The  instruction  was  obviously  erroneous.  It  was  not  im- 
material whether  the  prosecutrix  voluntarily  consented  or 
not;  for  if  she  did,  and  the  jury  had  so  found,  the  accused 
was  not  guilty  of  the  offense  charged.  He  was  not,  in  the 
language  of  the  indictment,  guilty  of  an  assault  upon  her 
with  intent  carnally  to  know  and  ravish  her  by  force  and 
against  her  wiUj  which  is  of  the  essence  of  the  offense  com- 
plained of. 

By  the  Court — ^Exception  sustained,  and  cause  remanded 
with  directions  that  the  motion  for  a  new  trial  be  granted. 


Kbnnbdy  vs.  The  Milwaukee  and  St.  Paul  Railway  Com- 
pany, impleaded  with  others. 

Bailboadb  :  Liability  of  railway  company  to  mortgagee  of  land  taken  for  ite 
road^  where  an  agreed  price  kae  been  paid  the  owner, — Pleading  and  practice  in 
thefarecloeure  euiL —  Valid  and  void  protieiane  in  a  ciatute, 

1.  A  proTision  in  a  statute  (as  in  sec.  2,  ch.  2S0,  Pr.  Laws  of  1856)  that 

when  an  appraisement  is  had  of  land  preTiously  taken  by  a  railroad 
company,  It  shaU  determine  the  value  at  the  time  of  taking,  is  Talid, 
although  connected  with  a  proTision  aUowing  the  company  to  hold  pos- 
session of  the  land,  against  the  owner's  will,  before  making  compensa- 
tion—which is  Yoid. 

2.  Where  a  railroad  company,  on  taking  land  for  its  road,  paid  the  owner  an 

agreed  price  for  it,  if,  on  foreclosure  of  a  prior  mortgage,  a  sale  of  the 
remainder  of  the  mortgaged  premises  (or  so  much  thereof  as  equity 
requires  to  be  first  sold  to  pay  the  debt)  does  not  satisfy  the  mortgage, 
the  company  is  entitled  to  relieye  its  land  Arom  the  Hen  by  paying  its 
Talue  at  the  thne  it  was  taken,  with  interest. 
8.  In  such  foreclosure,  if  the  answer  of  the  company  does  not  show  that  the 
▼alue  of  said  land  has  been  ascertained  in  the  manner  prescribed  by  the 
charter,  and  paid,  it  does  not  state  a  dtfenee. 

Vol.  XXn.— 88. 


Digitized  by 


Google 


682         STJPBEME  COURT  OF  WISCONSIN, 

Keim«dj  ts.  The  Milwmukee  and  8t  Paul  Railwaj  Gompanj,  impleaded,  ete. 

4.  It  MfffM,  hoif erer,  thai  the  court  may  ftaj  the  forecloiare  proceedings  as 
to  the  land  so  taken,  until  its  yalue  has  been  ascertained  in  the  manner 
j^retcriUd  by  MtatuUfor  the  appraiecU  of  lands  condemned  by  eueh  company. 

APPEAL  from  the  Circuit  Court  for  Columbia  County. 

Foreclosure  of  a  mortgage  of  land.  The  complaint  and 
prayer  for  relief  were  in  the  usual  form,  and  the  railroad  com- 
pany was  made  defendant  as  having  or  claiming  some  interest 
in  or  lien  upon  the  premises,  or  some  part  thereof,  which 
interest  or  lien,  if  any,  is  alleged  to  have  accrued  subse- 
quently to  the  mortgage.  The  plaintiff  appealed  from  an 
order  overruling  his  demurrer  to  a  part  of  the  answer  con- 
stituting a  separate  defense ;  the  nature  of  which  will  ap- 
pear from  the  opinion  of  Mr.  Justice  Cole,  ir^fra. 

E.  Mariner^  for  appellant,  argued  that  the  statute  (Laws 
of  1852,  p.  326)  puts  the  land-owner  by  compulsion  into  the 
situation  of  a  fair  man  who  is  willing  to  sell  the  company 
at  a  fair  price  so  much  of  his  land  as  it  needs ;  but  it  does 
no  more.  M.  ^  M.  R.  B.  Co.  v.  EbUj  4  Chand.,  74;  Shep- 
qirdaon  v.  M.  ^  B.  It.  IL  Cfa.,  6  Wis.,  605.  At  the  common 
law,  whatever  was  voluntarily  annexed  to  land,  without  any 
contract  with  the  owner  for  its  removal,  became  parcel  of 
it;  and  this  in  equity  as  well  as  at  law.  Smith  v.  Goodwin^ 
2  Greenl.,  178 ;  Van  PeU  v.  McGraWy  4  Corns.,  110 ;  Frank- 
land  V.  McmUm,  6  Wis.,  1 ;  1  Hilliard  on  Mort.,  206,  431, 
and  cases  there  cit-ed.  The  legislature  has  not  by  express 
enactment  either  changed  this  rule  or  excepted  railroad 
companies  from  its  eflfect.  Nor  has  this  court.  On  the  con- 
trary, it  has  affirmed  in  the  strongest  language  its  intention 
to  hold  such  corporations  to  the  strict  rules  of  law.  HiU  v. 
The  La  Crosse  ^  Mil.  R.  R.  Co.,  11  Wis.,  214. 

David  S.  Ordway,  on  the  same  side,  to  the  point  that  the 
same  rule  applies  to  railroad  corporations  as  between  indi- 
▼idpals,  in  respect  to  fixtures  attached  to  mortgaged 
land,  cited  in  addition  Northern  Indiana  R.  R.  Co.  v.  Cour 
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nelly y  10  Ohio  St,  159,  and  cases  there  cited;  P.  ^  W.  B. 
jR.  Co.  V.  WrigUy  2  B.  L,  459.  And  the  reason  is,  that  rail- 
road property  is  as  much  private  property  as  that  of  indi- 
viduals, and  the  rights  concerning  it  the  same,  although  the 
use  of  it  is  qmsi  public.  21  Conn.,  294.  That  it  was  long 
since  supposed  that  the  common  law  rule  would  apply  as  to 
fixtures  placed  on  mortgaged  premises  by  railroad  compa- 
nies, is  shown  by  the  fact  that  the  English  Railway  Act  of 
1845  (1  Shelford  on  Railways,  845-6)  provides  expressly  for 
such  cases,  and  that  upon  re-condemnation,  the  value  of  the 
improvements  shall  be  excluded.  So  New  York  statutes  of 
1847,  2  R.  S.,  695.  So  also  in  this  state,  ch.  175,  Laws  of 
1861.  If  a  railway  company  should  construct  its  track  on 
my  land  in  trespass^  it  could  not  take  it  off;  and  ejectment 
would  lie  at  my  suit  14  M.  &  W.,  687.  2.  The  judgment 
in  this  suit  must  be  for  a  saUy  and  of  the  whole  mortgaged 
premises,  if  necessary  (R.  S.,  ch.  145,  sec.  1 ;  Laws  of  1859, 
ch.  195,  sec.  5) ;  but  this  court  is  requested  to  decide  whether 
it  shall  be  sold  with  the  track,  ties,  rails  and  other  improve- 
ments as  fixtures,  or  subject  to  the  right  of  the  company  to 
remove  all  such  fixtures.  If  the  latter,  then  as  soon  as  we 
get  the  deed,  the  company  can  take  steps  to  re-condemn  as 
against  us,  and  leave  its  fixtures  on  the  land,  or  take  them 
ofl^  as  it  chooses.  But  it  should  not  be  permitted  to  prove 
in  this  action  the  value  of  the  strip  of  land  used  by  it,  and 
exclude  it  from  sale ;  because  that  will  complicate  the  issue ; 
and,  moreover,  we  do  not  believe  the  court  is  authorized  to 
render  such  a  judgment.  Arbitrators,  to  be  chosen  as 
directed  by  the  charter  (Laws  of  1852,  ch.  198,  sec.  13),  are 
to  determine  the  value  upon  actual  inspection  of  the  prem- 
ises, and  upon  such  evidence  as  the  law  permits. 
Jno.  W.  Carj/y  for  respondent. 

The  following  opinion  was  filed  at  the  Juno  term,  1867: 
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Cole,  J.  This  is  an  appeal  from  an  order  overmling  a 
demurrer  to  a  portion  of  the  answer.  The  action  is  to  fore- 
close a  mortgage  ^ven  by  the  defendants  Goidd  and  wife^ 
on  the  9th  day  of  March,  1854,  to  the  La  Crosse  &  Mil- 
waukee Railway  Company,  to  secure  the  payment  of  $2,500 ; 
which  mortgage  has  been  assigned  to  the  plaintiff.  In  the 
answer,  among  other  matters,  it  is  alleged  that  the  La  Crosse 
k  Milwaukee  Railway  Company  (to  whose  rights  the  respond- 
ent has  succeeded  as  therein  stated),  in  1856,  located  its  road 
across  the  mortgaged  premises,  and  exercised  the  power  con- 
ferred upon  it  by  its  charter,  of  taking  land  for  the  use  of 
its  road ;  and.  after  taking  a  strip,  agreed  with  the  persons 
then  owning  the  title  in  fee,  for  a  valuable  consideration 
then  paid,  to  convey  to  said  company  said  strip  of  land, 
upon  which  its  road  has  been  built  and  constructed,  and 
which  now  constitues  a  part  of  the  railroad  from  Milwaukee 
to  La  Crosse.  It  alleges  that  the  value  of  the  strip  of  land 
thus  taken  for  the  use  of  the  road  is  very  small  as  com- 
pared with  the  costs  and  expenses  of  building  the  railroad 
across  the  same,  and  the  improvements  made  thereon  by  the 
company ;  and  that  a  sale  of  the  premises,  and  dispossession 
of  the  respondent  therefrom,  under  the  foreclosure  action, 
would  result  in  a  great  and  irreparable  injury  to  it  The 
relief  asked  is,  that,  if  the  mortgage  is  a  lien  upon  the 
premises,  such  premises  may  be  sold  in  the  inverse  order 
of  alienation,  and  that  it  may  be  referred  to  a  commission 
of  court  to  ascertain  and  report  the  value  of  the  premises 
conveyed  to  the  La  Crosse  k  Milwaukee  Company  for  right 
of  way,  exclusive  of  the  improvements  made  thereon  by  it 
or  its  successor,  arid  that  said  premises  may  be  discharged 
from  the  lien  of  the  mortgage  upon  the  respondents  pay- 
ing the  value  thereof,  or  so  much  as  may  be  necessary  to 
satisfy  the  mortgage  debt  after  the  application  of  the  moneys 
arising  from  the  sale  of  the  other  portions  of  the  mortgaged 
property. 
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From  these  allegations  it  will  be  seen  that  the  railroad 
company  located  its  road  over  lands  previously  mortgaged, 
having  agreed  with  the  owners  of  the  equity  of  redemption 
as  to  the  amount  of  compensation  to  be  paid;  and  has  paid 
the  consideration  agreed  upon,  and  taken  a  conveyance  of 
the  right  of  way ;  and  now  the  interesting  question  arises, 
What  other  or  further  compensation  must  the  company 
make  for  this  right  of  way  ?  On  the  one  hand,  it  is  claimed 
that  the  company  took  the  strip  of  land  for  the  use  of  its 
road  under  the  right  of  eminent  domain  conferred  upon  it 
by  its  charter,  and  that  the  only  compensation  it  is  now 
required  to  make  is  the  value  of  the  property  taken,  as  of 
the  date  of  its  taking,  and  interest  upon  that  amount.  On 
the  other  hand,  it  is  insisted  that  the  railroad  track  and 
superstructure  are  for  the  benefit  of  the  holder  of  the  mort- 
gage; that  they,  like  industrial  accretions,  have  become 
permanently  annexed  to  the  freehold,  and,  if  necessary, 
should  be  sold  to  satisfy  the  mortgage  debt  Must,  there* 
fore,  the  same  rules  of  law  govern  which  are  applied  to  a 
case  between  individuals  where  fixtures  are  placed  upon 
mortgaged  premises  ?  It  is  a  fiEtmiliar  rule  that  all  build- 
ings erected  and  fixtures  placed  upon  mortgaged  premises 
by  the  mortgagor  become  a  part  of  the  realty,  and,  so  far  as 
they  enhance  the  value  of  the  estate,  enure  to  the  benefit 
of  the  mortgagee  by  increasing  the  security  for  his  debt. 
Do  the  railroad  track  and  superstructure,  under  the  cir- 
cumstances stated  in  the  answer,  come  under  the  same  rule 
of  law  ?  Must  they  be  regarded  as  "  industrial  accretions," 
annexed  to  the  freehold  for  the  benefit  of  the  mortgagee, 
and  liable  to  be  sold  to  satisfy  the  mortgage  ?  It  seems  to 
us  not. 

When  we  consider  the  nature  of  the  rights  vested  in  the 
railroad  company  by  its  charter,  the  purposes  for  which 
these  rights  are  conferred  by  the  legislature,  and  the  great 


Digitized  by 


Google 


686         STJPREME  COURT  OP  WISCONSIN, 

Keim«dj  ts.  The  Milwaukee  uid  St.  Paul  Bailwaj  Company,  impleaded^  eto. 

interest  the  public  has  in  the  suocessfal  operation  of  the 
road,  it  seems  to  us  that  all  the  rules  and  analogies  of  law 
Tihich  control  as  between  individuals  cannot  be  strictly 
applied  to  such  a  corporation*  Of  course,  the  most  pecu- 
liar and  distinctive  power  conferred  upon  the  corporation 
is  the  right  of  taking  private  property  for  the  use  of  the 
road  upon  making  just  compensation  therefor.  In  this  case, 
the  charter  required  the  company  to  agree  with  the  owner, 
if  possible,  as  to  the  amount  of  compensation  to  be  paid  for 
the  lands  taken,  and  in  the  event  it  could  not  agree  with 
such  owner,  then  the  amount  of  compensation  was  to  be 
ascertained  as  therein  provided.  Chap.  198,  Laws  of  1852 ; 
chap.  280,  Pr.  Laws  of  1856.  It  seems  that  the  company 
was  able  to  agree  with  the  persons  in  possession  and  owning 
the  land,  as  to  the  amount  of  compensation,  and  took  a  con* 
veyance  from  them  of  the  right  of  way.  But  this  mortgage 
lien  was  then  outstanding.  Had  the  company,  instead  of 
agreeing  with  the  persons  in  actual  possession  and  control 
of  the  land  as  to  the  amount  of  compensation,  submitted 
that  question  to  arbitration  in  the  manner  provided  by  the 
charter,  the  mortgagee  would  have  been  bound  by  the 
appraisal.  And  had  the  company,  through  mistake,  paid 
this  compensation  to  the  parties  in  possession,  when  it 
should  have  paid  it  to  the  mortgagee,  the  only  consequence 
would  be  that  it  would  have  to  pay  it  over  again  to  the 
right  party.  When  the  company  obtained  the  right  of 
way,  it  could  not  assume  that  the  mortgage  would  not  be 
paid  by  those  under  obligation  to  pay  it  Of  course,  it 
incurred  the  risk  that  it  might  ultimately  be  enforced  against 
the  mortgaged  premises.  But  in  the  event  it  should  be 
enforced,  it  seems  to  us  that  all  equity  requires  the  company 
to  do  is  to  make  compensation  by  paying  the  value  of  the 
land  at  the  time  it  was  taken,  and  interest  on  that  amount 
This  appears  to  us  more  just  and  equitable  than  to  say  that 
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there  shall  be  no  apportionment  of  the  lien,  but  that  the 
holder  of  the  mortgage  may  enforce  it  to  the  ftill  amount 
of  hie  debt  by  selling  the  road  track,  superstructure  and 
fixtures  placed  upon  the  land  at  great  expense  by  the  com* 
pany.  See  the  case  of  Daws  v.  OmgdoUy  16  How.  Pr.  R., 
571.  It  was  further  insisted  that  the  company  should  be 
required  to  pay  the  value  of  the  land  when  appraised,  and 
not  its  value  when  taken  by  the  company,  so  as  to  give  the 
mortgagee  the  benefit  of  any  increase  in  the  value.  But 
suppose  it  should  turn  out  that  the  land  was  worth  much 
less  now  than  when  taken  by  the  company,  upon  what  rule 
should  compensation  then  be  made  ?  Upon  the  fitcts  of  this 
case  we  think  the  true  rule  should  be,  the  value  of  the  land 
when  taken,  and  interest  upon  that  amount  And  we  place 
it  upon  the  ground  that  the  company  purchased  the  right 
of  way  from  the  OYmers  in  possession  and  owning  the  land. 
Whether  another  rule  should  not  be  applied  in  a  case  where 
the  company  neglects  to  acquire  the  right  of  way,  we  do 
not  decide.  Possibly  in  the  latter  case,  if  there  was  any 
increase  in  the  value  of  the  land  after  it  was  appropriated 
for  the  use  of  the  road,  the  company  woxdd  be  required  to 
pay  its  value  when  appraised.  But  when  the  company  has 
purchased  the  right  of  way,  and  neglected  to  have  a  mort- 
gage lien  discharged,  so  that  it  has  to  make  further  compen- 
sation, then  we  think  it  ought  only  to  pay  the  value  when 
taken,  and  interest  upon  that  sum.  And  this  is  obviously 
the  principle  upon  which  the  charter  contemplates  that  the 
assessment  shall  be  made,  since  it  provides  that  the  "  com- 
missioners, or  a  majority  of  them,  shall  make  an  appraise- 
ment and  award  of  the  value  of  the  land  so  entered  upon, 
taken,  possessed,  occupied  or  used  by  said  company  for  any 
of  the  purposes  aforesaid,  at  the  time  when  the  same  was  so 
entered  upon  and  iakeriy  whether  such  time  was  berfore  or  subsequent 
to  the  passage  of  this  act  *  *  .'*    Section  2,  cht^.  280,  supra. 
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The  relief  asked  is,  that  it  be  referred  to  a  commissioner 
to  ascertain  and  report  the  value  of  the  premises  conveyed 
to  the  company  for  right  of  way,  exclusive  of  the  improve- 
ments, and  that  upon  the  payment  of  this  amount,  thus 
ascertained,  the  strip  taken  be  released  from  the  lien  of  the 
mortgage.  We  do  not  think  a  reference  in  this  way  is  the 
proper  mode  to  ascertain  the  compensation  to  be  made. 
The  company  should  proceed  under  the  provisions  of  its 
charter,  and  have  the  land  appraised  by  commissioners. 
The  general  rule  upon  the  subject  is,  that  the  statutory 
method  of  ascertaining  the  amount  of  compensation  must 
be  followed;  and  we  have  so  ruled  in  a  number  of  cases 
where  the  question  has  arisen.  We  can  see  no  sufficient 
reason  for  departing  from  this  practice  in  the  present  case, 
even  if  it  be  true,  as  contended  by  the  counsel  for  the 
respondent,  that  a  court  of  equity  has  authority  to  make  the 
reference — a  position  by  no  means  clear.  The  provisions 
of  the  charter  are  ample  and  adequate  for  the  purpose  of 
appraising  the  value  of  the  land ;  and  why  not  resort  to  them 
to  fix  the  amount  of  compensation  ?  We  think  they  furnish 
a  much  better  mode  than  a  reference  out  of  chancery.  At 
all  events,  it  is  the  mode  prescribed  by  law.  And  it  is  evi- 
dently the  practice  contemplated  by  chapter  175,  Laws  of 
1861,  which  provides  that  where  the  title  to  any  land  taken 
by  a  railroad  company  for  the  ptlrpose  of  its  road,  becomes 
invalid  by  reason  of  any  mortgage  or  other  lien  afiecting  it, 
the  company  shall  have  power  to  cause  eompensaiion  to  be 
made  therefor  in  the  manner  provided  by  law  or  the  charter  of 
the  company.  The  court  might,  if  deemed  necessary,  protect 
the  company  in  its  possession  of  its  road  pending  the  pro* 
ceeding  to  ascertain  the  amount  to  be  paid.  This  could 
readily  be  accomplished  by  a  stay  in  the  foreclosure  suit, 
80  far  as  the  strip  of  land  taken  by  the  road  was  concerned. 

The  company,  in  asking  for  a  reference  to  ascertain  the 
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amount  of  compensation,  has  demanded  a  different  relief 
from  that  which  the  facts  of  the  answer — admitted  by  the 
demurrer  to  be  true — ^would  warrant.  But  this  relief,  as  it 
is  not  a  matter  which  goes  to  the  ground  of  defense,  and 
respects  the  event  merely,  is  not  a  ground  of  demurrer. 
State  V.  Smithy  14  TVls.,  665.  In  Leonard  v.  Rogan^  20  Wis., 
640,  where  a  plaintiff  demanded  equitable  relief,  when, 
upon  the  facts  stated  in  the  complaint,  he  should  have  asked 
judgment  at  law  for  damages,  yet  the  court  held  that  he 
should  have  judgment  appropriate  to  the  case  made  in  the 
complaint,  and  that  the  action  should  not  be  dismissed. 

By  the  Court — The  order  is  affirmed. 

Mr.  Justice  Downee  took  no  part  in  the  decision  of  this 
case.  i 

The  plaintiff  moved  for  a  rehearing;  and  the  same  was 
granted,  and  the  following  opinion  filed,  at  the  February 
term,  1868 : 

Paikb,  J.  We  have  concluded  that  we  naust  grant  the 
motion  for  a  rehearing  in  this  case.  It  is  not,  however, 
because  we  have  any  doubt  as  to  the  correctness  of  the 
opinion  already  filed,  upon  the  main  point  in  controversy, 
which  is  the  right  of  the  company  to  have  the  land  taken 
appraised  in  the  method  pointed  out  by  the  charter,  at  the 
value  it  had  when  taken,  exclusive  of  the  improvements 
put  upon  it  by  the  company.  The  reasons  for  sustaining 
this  right  are  well  stated  in  the  former  opinion,  and  will 
not  be  repeated. 

It  is  said  by  counsel,  in  the  argument  for  a  rehearing, 
that  the  former  opinion  "  lays  stress  upon  the  provisions  of 
the  law  of  1866,  which  provides  what  compensation  shall 
be  made."  If  that  law  is  valid,  and  applicable  to  the  ques- 
tion, it  is  entitled  to  have  stress  laid  on  its  provisions ;  for 
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they  are  very  clear  and  specific  upon  this  point  It  says 
expressly  that  the  commissioners  shall  make  an  appraise- 
ment of  the  value  of  the  land,  ^^  at  the  time  when  the  same 
was  so  entered  upon  and  taken,  whether  such  time  was 
before  or  subsequent  to  the  passage  of  this  act,"  eta  The 
argument  impliedly  concedes  that  if  this  provision  is  appli- 
cable, it  disposes  of  the  question.  But  it  is  said  to  be  inap- 
plicable, for  the  reason  that  this  court  has  held  void  the 
section  which  contains  it,  being  section  2,  chap.  280,  Laws 
of  1856. 

We  do  not  so  understand  it.  It  is  true,  this  court  has 
held,  in  Shephardson  v.  JR.  JR.  Cb.,  6  Wis.,  612,  Powers  v. 
Bears,  12  Wis.,  222,  and  other  cases,  that  similar  provisions 
are  inadequate  to  authorize  a  company  to  take  and  hold 
possession  of  land  against  the  will  of  the  owner  without 
first  making  compensation.  If  it  attempted  to  hold  perma- 
nent possession  without  this,  the  owner  was  entitled  to  an 
injunction.  But  it  has  nowhere  been  held  that  if,  after  the 
company  had  located  its  route,  it  should  then  procure  the 
appointment  of  commissioners,  and  obtain  an  appraisal  of 
the  value  of  the  land  taken,  and  tender  the  amount  to  the 
owner  under  a  charter  like  the  one  in  question,  this  would 
not  give  it  the  right  to  enter  upon  it  and  hold  possession 
afterwards.  Thus  in  Shephardson  v.  R.  B.  Co.,  6  TVls.,  612, 
the  court  says :  "  We  are  of  opinion  that  this  act,  so  fax  as 
it  attempts  to  authorize  the  taking  and  use  of  the  Iwid  of 
individuals  by  the  company,  without  making  any  compen- 
sation or  providing  any  means  by  which  compensation  can 
be  obtained  by  those  whose  property  is  taken,  is  repugnant 
to  the  section  of  our  constitution  above  cited."  This,  by 
its  terms,  confines  the  invalidity  of  the  act  to  that  part  of  it 
which  authorized  the  company  to  take  and  hold  possession 
without  making  compensation.  But  this  being  conceded, 
it  by  no  means  follows  that  the  mode  of  ascertaining  the 
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compensation  therein  provided  was  invalid.  It  is  true,  the 
court  in  that  case,  in  a  subsequent  part  of  the  opinion, 
assumes  that  the  provisions  of  the  act  in  regard  to  taking 
land  were  entirely  inoperative,  and  therefore  Ihe  provisions 
of  the  former  act,  of  which  it  was  amendatory,  were  not  re- 
pealed. But  that  question  does  not  appear  to  have  been 
involved  in  the  case.  And  that  conclusion  did  not  follow 
from  the  real  point  decided.  Whatever  efltect,  therefore, 
that  intimation  might  have  in  respect  to  the  charter  there 
involved,  we  do  not  think  it  should  be  regarded  as  settling 
the  question  in  respect  to  other  charters.  Neither  that  act 
nor  the  act  here  in  question  was  liable  to  the  objection 
that  existed  in  the  case  of  Powers  v.  Bears.  The  appraisers 
in  the  Shephardson  case  were  to  be  appointed  by  the  circuit 
judge,  in  tjiis  by  the  supreme  court  or  one  of  the  judges. 
This  must  be  held  to  secure  a  fair,  impartial  appraisement. 
And  where  this  is  provided  for,  we  can  see  no  reason  for 
saying  that  if  a  company  resorts  to  it,  and  pays  or  tenders 
the  amount  awarded,  this  would  not  be  a  valid  proceeding, 
and  give  the  right  to  take  possession  afterwards,  even  though 
other  provisions  in  the  same  act,  which  attempted  to  give 
the  right  to  take  and  hold  possession  without  doing  this, 
should  be  held  void. 

This  view  is  entirely  in  harmony  with  the  decision  in 
Loop  V.  Chamberlain^  20  Wis.,  185,  where  this  same  act  was 
to  some  extent  in  question.  The  counsel  for  the  company 
there  suggested  that  the  act  was  void.  But  the  court  does 
not  so  intimate.  On  the  contrary,  it  seems  to  assume  that 
the  company  might  proceed  under  it  and  secure  a  proper 
appraisement,  and  then,  by  tendering  the  amount,  get  the 
right  of  possession.  And  it  held  that  until  this  was  done 
the  company  was  liable  in  trespass. 

If,  then,  the  provisions  of  this  act  prescribing  the  mode 
of  appraising  the  value  of  the  land,  which,  of  course,  would 
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include  everything  that  the  owner  was  entitled  to  receive 
as  compensation,  are  valid,  it  follows  that  the  clause  above 
quoted,  confining  the  value  to  the  time  when  the  land  was 
taken,  is  also  valid,  and  establishes  clearly  the  legislative 
intent  to  except  these  cases  from  the  common  law  rule  that 
industrial  accretions  enure  to  the  benefit  of  the  owner. 

I  think  such  an  exception  would  be  fiurly  implied  from 
the  very  nature  and  object  of  the  right  of  eminent  domain, 
which  is  delegated  to  these  companies,  as  was  held  in  the 
former  opinion.  I  should  be  willing  to  rest  the  conclusion 
upon  that  ground  alone,  if  necessary.  Titles  are  often  com- 
plicated ;  and  the  proceedings  to  divest  title  must  comply 
strictly  with  the  statute.  And  it  is  not  to  be  supposed  that 
where  the  state  delegates  to  one  of  these  companies  its 
power  of  enrineilt  domain,  and  authorizes  it  to  take  the  land 
of  individuals  for  the  construction  of  great  public  works,  it 
intends  that  in  every  case  of  failure  to  acquire  a  perfect 
title,  the  value  of  all  the  improvements  constructed  in  the 
meantime  should  enure  to  the  benefit  of  the  owner.  Upon 
the  reasoning  of  the  appellant's  counsel,  if  a  company 
should  enter  upon  land,  after  defective  proceedings  to  ob- 
tain title,  and  build  a  costly  depot  or  bridge,  if  it  afterward 
became  necessary  to  resort  to  new  proceedings  to  ascertain 
the  damages,  the  owner  would  be  entitled  to  have  the  depot 
or  bridge  estimated  according  to  its  value,  and  to  be  paid 
accordingly.  Such  a  conclusion  is  contrary  to  natural  jus- 
tice. It  is  not  at  all  sustained  by  the  decision  in  HiU  v.  La 
Crosse  R.  R.  Oo.y  11  Wis.,  214.  It  was  there  claimed  that 
a  railroad  company  should  be  exempt  from  the  operation 
of  the  mechanics'  lien  law ;  that  it  should  be  allowed  to 
absorb  the  labor  and  materials  of  another,  without  being 
subjected  to  the  remedies  which  the  law  gives  to  secure 
payment  We  held  that  it  was  entitled  to  no  such  exemp- 
tion.   But  it  is  here  claimed  that  the  land  owner  should  be 
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entitled  to  absorb  the  labor  and  materials  of  the  company, 
without  payment  and  without  remedy.  The  same  prin- 
ciple of  justice  which  prevented  the  result  claimed  in  that 
case  should  prevent  that  claimed  here. 

The  common  law  rule  was  founded  upon  transactions  be- 
tween private  individuals.  It  undoubtedly,  in  many  cases, 
worked  great  injustice  and  hardship.  This  has  been  reme- 
died to  some  extent  by  the  law  allowing  one  who  has  in 
good  Mth  made  improvements  on  real  estate,  believing  he 
had  a  good  title,  compensation  on  being  ousted  under  a 
better  title.  But  without  any  statute  establishing  an  ex- 
ception, it  ought  not  to  be  held  applicable  to  a  case  involv- 
ing an  exercise  of  the  right  of  eminent  domain,  in  the 
execution  of  works  of  sufficient  public  interest  to  justify 
invoking  that  right 

I  think,  therefore,  that  the  case  is  not  only  without  the 
reason  and  beyond  the  scope  of  the  common  law  rule,  but 
that  it  has  a  statute  creating  it  an  exception. 

If  the  conclusion  were  to  be  rested  upon  the  statute  alone, 
it  might  be  necessary  to  show  that  the  improvements  in 
question  were  placed  upon  the  land  after  its  enactment 
Counsel  admits  that  such  was  the  fact,  though  he  says  it 
does  not  appear,  as  I  believe  it  does  not 

But  notwithstanding  we  adhere  to  the  former  opinion 
upon  the  real  merits  of  the  controversy,  we  have  deter- 
mined that  the  motion  for  a  rehearing  must  be  granted,  for 
the  reason  that  it  seems  to  us  that  the  facts  stated  do  not 
constitute  a  defense.  The  company  has  not  yet  proceeded 
under  its  charter  to  obtain  an  appraisement.  And  it  would 
seem  that  therefore  the  facts  stated  can  at  most  be  held 
ground  for  a  stay  of  proceedings  until  those  steps  can  be 
taken.  The  court  cannot  grant  the  relief  sought  until  that 
is  done.  That  portion  of  the  answer  seems  therefore  to  be, 
strictly  speaking,  demurrable.    And  the  re-argument  that 
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is  ordered  will  be  confined  to  the  question,  whether,  admit- 
ting the  right  of  the  company  to  have  the  lands  appraised 
at  the  value  when  taken,  exclusive  of  the  improvements,  the 
answer  does  not  still  fail  to  show  a  right  to  the  relief 
sought,  because  it  does  not  show  a  proper  appraisement  un- 
der the  charter,  with  a  readiness  to  pay  the  amount. 
By  the  Court — ^Rehearing  granted. 

At  the  same  term,  without  further  argument,  the  order 
of  the  circuit  court  was  reversed,  with  costs,  and  the  cause 
remanded. 


WiLLUMS  and  others  vs.  Smith  and  others. 
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Dedication  by  plat, — Ii^unetion  against  pubUe  nuisance  at  the  suit  of  mdrvfdbdt 
spedaUy  u^fured. — Pliadiho. 

1.  Where  land  was  designated  bj  the  proprietors  as  a  "  Public  Square  "  on 

a  town  or  city  plat  duly  oertifted,  acknowledged  and  recorded  under  the 
Territorial  Statutes  of  1889,  the  title  was  thereby  Tested  in  the  corporate 
authorities  of  such  town  or  city,  in  trust  for  the  use  indicated. 

2.  An  action  to  restrain  the  erection  of  buildings,  etc.,  upon  such  land  by 

priyate  persons  claiming  title  to  it,  may  be  maintained  by  adjacent  lot 
owners,  whose  access  to  their  lots  would  be  cut  off  by  the  erection  of 
such  buildings. 

8.  Whether  the  municipal  corporation  could  properly  Join  in  the  action,  mot 
determined  here,  no  objection  to  such  Joinder  baring  been  taken  in  the 
court  below. 

4.  The  charter  of  the  city  of  JanesTiUe  (in  1858)  proTided  that  the  common 
council  should  haye  power  to  accept,  by  order  or  resolution,  any  street 
or  highway  in  the  original  plat  of  the  vUlaffs  of  Janesrille,  or  any 
recorded  addition  thereto ;  that  such  acceptance  should  make  the  same 
a  highway ;  that  until  such  acceptance,  the  city  should  not  be  liable  for 
the  unimproyed  condition  of  such  street  or  highway ;  also  that  the  oowi* 
oU  should  cause  «U  streets,  highways,  public  squares,  etc.,  in  said  city 
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to  be  Burreyed,  described  and  recorded,  and  such  record  should  he  prima 
facie  eridenoe  of  the  facts  therein  described,  in  all  actions  between  the 
eitj  and  other  persons  touching  their  location.  Held,  that  where  land 
had  been  dedicated  as  a  public  square  in  said  vilkt^e,  under  the  territorial 
statute,  the  omission  of  the  city  council  to  surrey  and  record  it  did 
not  destroy  the  rights  of  acyacent  land  owners  in  the  same  as  public 
grounds,  nor  eyen  the  rights  of  the  city,  as  against  the  original 
proprietors. 
6.  Certain  ayerments  in  the  answer,  when  taken  together,  held  to  be  not  a 
denial  but  an  admtsnon  of  allegations  in  the  complaint 

APPEAL  from  the  Circuit  Court  for  Bock  County. 

This  action  was  brought  by  the  Cih/  of  Janesvilky  BandaJl 
WiUiamSy  David  W.  Inman  and  several  others.  The  relief 
sought  was,  that  defendants,  etc.,  might  be  perpetually 
restrained  from  erecting  or  continuing  any  building  on  the 
premises  described  in  the  complaint  and  alleged  to  have 
been  dedicated  to  the  public  use  as  a  "  public  square;"  that 
buildings  already  placed  thereon  by  defendants  might  be 
removed ;  that  Smith  might  be  perpetually  restrained  from 
leasing  any  part  of  said  premises ;  and  that  the  same  might 
be  adjudged  to  be  a  public  square.  The  substance  of  the 
pleadings  is  stated  in  the  opinion.  The  circuit  court,  upon 
the  pleadings  alone  (after  denying  a  motion  to  dismiss  the 
complaint  as  to  all  the  plaintiffs  except  the  city),  rendered 
judgment  for  the  plaintiflfe,  granting  the  relief  sought; 
from  which  the  defendants  appealed. 

A,  Hyatt  Smith  and  Moses  S.  Prichardj  with  whom  was 
Matt.  H.  CarpenteTy  of  counsel,  for  appellants,  contended 
that  the  premises  were  not  public  ground  of  the  Gty  of 
JanesviUej  because  never  accepted  by  the  common  council, 
nor  surveyed,  described  and  recorded,  as  provided  by  sees.  1 
and  8,  ch.  6,  of  the  charter  (Private  Laws  of  1858,  p.  282),  as 
amended  by  ch.  158,  Private  Laws  of  I860.*    This  referred 

*  The  proTisions  of  the  charter  here  referred  to  are  as  foUows :    8eo.  1 


Digitized  by 


Google 


696         SUPREME  COURT  OF  WISCONSm, 

WiUiams  and  others  ts.  Smith  uid  others. 

it  to  the  common  council  to  determine  how  many  of  the  so- 
called  public  squares,  streets,  etc.,  it  would  recognize  as  be- 
ing such,  and  imposed  on  it  the  duty  of  surveying,  describ- 
ing and  recording  such  as  it  determined  to  recognize.  The 
refusal  of  the  council  to  make  such  an  appropriation  was 
an  abandonment  of  the  property  as  public  ground,  and 
equivalent  to  a  vacating  of  the  same  by  legal  means.  At 
all  events,  this  is  conclusive  against  the  city  itself.  It  can 
not  claim  to  be  relieved  from  liability  to  keep  the  ground  in 
repair  because  not  made  public  ground  in  the  manner  pro- 
vided by  the  statute,  and  yet  restrain  defendants  from 
building  on  it  because  it  is  public  ground.  2.  The  remedy 
for  a  public  nuisance  is  by  indictment  or  other  proceeding 
on  behalf  of  the  state.  Neither  the  city  nor  an  individual 
can  maintain  this  action,  unless  it  is  shown  that  the  act 


proTides  that  the  common  oounoil  "shaU  haye  ftiU  control  and  power  oyer 
and  management  of  aU  streets,  aUeys,  lanes  and  public  grownda  in  said  city, 
and  shaU  hvf^  power  to  aeeqftf  by  order  or  resolution,  any  street,  lane,  high- 
way or  alley  in  the  original  plat  of  the  Tillage  of  JanesriUe,  or  any  recorded 
addition  thereto,  and  to  establish  the  grades  of  all  such  streets,  lanes,  high- 
ways, alleys  or  public  grounds,  and  aueh  aceeptanee  $hally  to  all  intents  and 
purposes,  make  such  $treeif  ZotM,  highwajf  or  aUej/y  a  highway;  and  until  the 
common  oounoil  shaU  haye  accepted  any  street,  lane,  highway  or  alley  as 
hereinbefore  proyided,  which  has  not  been  improyed  by  order  of  the  common 
council,  the  city  shall  not  be  liable  for  any  damages  resulting  from  the  nn- 
improyed  condition  of  said  street,  lane,  highway  or  alley,''  etc.  Sec.  8. 
<«  The  common  council  shaU  cause  all  streets,  highways,  alleys,  lanes,  side 
and  cross-walks,  culyerts,  drains,  sewers,  public  aquarea  and  grotuuh  in  said 
city  to  be  suryeyed,  described  and  recorded  in  a  book  to  be  kept  by  the  city 
clerk  for  that  purpose,  and  cause  maps  thereof  to  be  made  and  filed  with  the 
clerk.  Such  record  and  maps  shall  be  prima  facie  eyidence  of  the  facts 
therein  described  and  portrayed  in  aU  actions  between  the  city  and  other 
persons  touching  their  location."  The  complaint  does  not  aUege  that 
the  land  in  question  has  been  suryeyed  or  recorded  by  order  of  the  coonciL 
The  answer  ayers  that  it  was  neyer  intended  to  make  it  public  ground,  and 
that  Smith  has  remained  in  exclusiye  possession,  treating  it  as  his  priyate 
property,  eyer  since  the  first  plat  was  made. — Bbp. 
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complained  of  causes  some  special  injury  to  the  plaintife. 
Gfy  of  Georgeioion  v.  Canal  Co.,  12  Pet,  97,  98;  10  Pa.  St, 
64;  Bridge  Go.  v.  Smith,  80  K  Y.,  44,  62,  68 ;  Harrower  v. 
BiUmy  87  Barb.,  801;  Rogers  v.  Barker,  81  id.,  447;  dark 
V.  Syracuse,  18  id.,  82;  Smiih  v.  Lockwood,  id.,  218;  Badeau 
V.  Mead,  14  id.,  829;  2  Blacks.  Com.,  219;  Broom's  Com., 
250;  Phear's  Rights  of  Water  (27  Law  Lib.,  6th  series),  70, 
No  pretense  of  any  such  special  injury  is  made  on  the  part 
ot  the  city;  and  the  answer  denies  all  the  &ct8  on  which 
the  claim  of  special  injury  to  the  other  defendants  rests, 
8.  The  judgment  in  favor  of  the  city  is  erroneous,  even  if 
Hie  other  defendants  might  have  maintained  the  action  in 
their  own  names. 
Sleeper  ^  Norton,  for  respondents. 

Cole,  J.  The  object  of  this  suit  is  to  restndn  the  defend- 
ants from  occupying  or  placing  buildings  or  other  struc- 
tures upon  a  certain  piece  of  ground  within  the  corporate 
limits  of  the  city  of  Janesville,  claimed  to  be  a  "  public 
square ;"  and  also  to  have  the  said  piece  of  ground  declared 
to  be  a  ^^  public  square,"  dedicated  to  public  use  as  open 
ground  or  a  common.  The  action  is  brought  by  the  CUy 
of  JccnesviUe  and  certain  persons  who  are  the  equitable 
owners  and  in  possession  of  lots  adjoining  the  public  square, 
who  insist  that  the  ground  shall  be  kept  open  for  their 
benefit,  and  because  it  furnishes  the  only  way  of  access  to 
their  premises  fronting  on  the  public  square  on  Milwaukee 
or  Franklin  streets. 

We  are  entirely  satisfied  from  the  matters  stated  in  the 
complaint,  and  which  are  either  expressly  or  impliedly 
admitted  in  the  answer,  that  the  piece  of  land  described  in  the 
pleadings  was  dedicated  as  a  public  square  by  the  original 
proprietors,  in  1844.  The  complaint  alleges  that  the  own- 
ers of  lots  two  and  three  caused  the  same  to  be  surveyed 
Vol.  XXn.— 89. 
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and  platted  into  a  town  plat,  under  the  name  of  "  Smith, 
Bailey  and  Stone's  Addition  to  the  town  of  Janesville;" 
and  that  this  plat  was  duly  certified,  acknowledged  and 
recorded,  August  Slst,  1844.  And  it  appears  that  there 
was  upon  this  plat  a  piece  of  ground,  triangular  in  shape, 
which  was  designated  and  marked  as  a  "  public  square," 
and  further  designated  on  the  plat  as  ^^  being  that  piece  of 
land  bounded  by  Milwaukee  and  Franklin  streets  and  the 
Madison  road."  There  is  some  controversy  as  to  the 
extent  of  this  public  square;  but  that  a  piece  of  ground 
was  laid  out  and  marked  upon  the  plat  as  a  "public 
square,"  must  be  conceded.  By  the  statute  in  force  at  the 
time  this  plat  was  made  (StatuteB  of  the  Territory  of  Wis- 
consin, 1889,  p.  160,  §  5),  it  is  provided  that  when  a  plat 
has  been  made  out,  certified,  acknowledged  and  recorded 
as  required  therein,  every  donation  or  grant  to  the  public, 
marked  or  noted  as  such  on  the  plat,  should  be  deemed  in 
law  and  equity  a  sufiBlcient  conveyance  to  vest  the  fee 
simple  of  such  parcel  of  land  as  was  therein  expressed,  and 
should  be  considered  to  all  intents  and  purposes  a  general 
warranty  against  the  donor  and  his  heirs,  and  to  the  said 
donee  for  his  use  and  for  no  other  purpose  whatever;  and 
that  the  land  intended  to  be  for  the  streets,  commons,  or 
other  public  uses  in  any  town  or  city,  should  be  held  in  the 
corporate  name  thereof,  in  trust  to  and  for  the  uses  and 
purposes  therein  set  forth  and  expressed  or  intended.  Now 
the  admitted  facts  of  the  case,  as  we  think,  show  a  sufficient 
dedication  of  the  "  public  square,"  under  the  statute.  It 
is  true,  the  answer  denies  that  there  was  any  dedication  of 
this  piece  of  land  to  the  public  use ;  but  it  is  apparent  that 
this  denial  must  be  weighed  in  connection  with  facts  not 
denied,  and  which  show  what  was  done  by  the  original 
proprietors.  And  when  those  facts  are  considered,  they 
establish  beyond  all  doubt  the  proposition  that  there  was  a 
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good  and  valid  dedication  of  tliis  triangalar  piece  of  ground 
to  the  public  use.  This  being  bo,  it  is  very  evident  that  the 
dedication  is  binding  upon  the  proprietors,  who  cannot 
withdraw  the  property  from  public  use,  nor  exercise  any 
control  over  it  inconsistent  with  the  purposes  to  which  it 
was  originally  devoted.  See  the  case  of  Gardiner  v.  Tisdale^ 
2  Wis.,  153,  and  authorities  there  cited;  ako  Washburn  on 
Easements,  chap.  1,  sec.  2.  So  that,  although  the  answer 
denies  the  existence  of  the  public  square,  and  alleges  that 
there  was  no  intention  to  dedicate  it  to  the  public  use,  still 
this  cannot  overcome  the  legal  effect  of  the  acts  of  the  pro- 
prietors. And  the  only  conclusion  which  can  be  drawn  from 
these  acts,  as  detailed  in  the  pleadings,  is,  that  they  amounted 
to  a  valid  dedication  of  the  "  public  square,**  binding  upon 
the  parties.  This  conclusion  is  further  strengthened  by 
the  consideration  that  the  plaintiff,  who  have  united  with 
the  city  in  bringing  this  action,  are  the  equitable  owners 
and  in  possession  of  a  piece  of  land  bounded  on  one  side 
by  the  public  square,  and  claim  title  or  right  to  possession 
through  Smith,  Baily,  and  one  McCherg  under  a  contract 
for  a  conveyance,  in  which  this  triangular  piece  of  ground 
is  described  as  a  "public  square."  Certainly  it  seems 
very  inequitable  to  permit  the  proprietors  to  resume  the 
land  marked  upon  the  recorded  plat  as  a  "public  square," 
after  individuals  had  purchased  of  them  lots  fronting  the 
square  under  the  expectation  that  it  was  to  remain  an  open 
ground  or  common,  and  the  proprietors  had  so  designated 
it  in  their  contracts. 

But  it  is  said,  the  City  of  Janesville  has  abandoned  the 
property  as  a  public  square,  by  neglecting  or  refusing  to 
survey,  describe  and  record  the  same  as  required  by  the 
provisions  of  the  amended  charter.  It  appears  to  us,  how- 
ever, that  no  such  consequence  as  an  abandonment  of  the 
public  square  for  public  use  can  be  assumed  to  follow  from 
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the  failure  of  the  city  to  comply  with  these  provisions  in 
respect  to  surveying,  describing  and  recording  in  a  book  the 
public  square.  The  city,  by  the  charter  of  1868  (Pr.  Laws 
of  1858,  chap.  98,  sec.  15,  page  285),  became  the  lawful 
owner  of  all  property  donated  to  the  public  by  the  original 
recorded  town  plat  of  the  village ;  and  it  would  be  most 
unreasonable  to  hold  that  by  the  mere  omission  of  the  city 
to  again  survey  and  record  this  public  square,  the  public 
user  in  the  same  was  abandoned  and  lost,  and  the  land 
reverted  to  the  original  owner.  No  such  result  can  fidrly 
be  said  to  follow,  not  even  as  against  the  city  itself.  And 
here  the  adjoining  lot  owners  are  interested  in  having  the 
public  square  actually  applied  to  the  use  to  which  it  was 
originally  devoted  by  the  proprietors. 

But  it  is  further  insisted  that,  conceding  the  square  to  be 
public  property,  still  the  plaintifi  cannot  maintain  an 
action  to  restrain  the  defendants  from  erecting  buildings 
upon  the  same.  It  is  said  that  occupying  the  square  witii 
such  structures  would  be  a  public  nuisance,  and  that  the 
remedy  to  abate  it  is  by  indictment.  In  the  case  of  The 
Trustees  of  the  Village  of  Watertovm  eioLv.  Oowen  etal.^  4  Paige, 
510,  Chancellor  "Walworth  held  that  where  lands  are  dedi- 
cated to  the  use  of  the  inhabitants  of  an  incorporated  vil- 
lage or  city  for  a  public  square,  a  bill  might  be  filed  in  the 
name  of  the  corporation  to  restrain  the  erection  of  a  nuis- 
ance thereon,  or  to  protect  the  equitable  right  of  the  cor- 
porators to  the  use  of  the  public  square  as  such;  and  that 
the  owner  of  a  lot  adjoining  the  square,  who  was  specially 
injured  by  the  nuisance,  might  unite  in  the  action.  In  addi- 
tion to  the  authorities  there  referred  to,  see  OommonweaUk  v. 
Bushy  14  Pa.  St,  186 ;  2  Story's  Eq.  Jur.,  §  927.  The  fiicts 
stated  in  the  complaint  show  very  clearly  that  the  persons 
uniting  with  the  city  in  bringing  this  suit  would  sustidn  an 
injury  from  obstructing  the  public  square  not  common  to 
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the  rest  of  the  community.  For  their  means  of  ingress  and 
egress  to  and  from  their  property  across  the  public  square 
would  be  effectually  destroyed  if  that  space  were  filled  up 
with  building^.  They  therefore  sustain  a  special  injury 
peculiar  to  themselves,  and  might  maintain  an  action  to  pre- 
vent any  one  from  occupying  the  square  with  such  obstruc- 
tions. And  the  authorities  are  numerous  to  the  effect  that 
where  the  nuisance  is  specially  injurious  to  the  rights  and 
interests  of  individuals,  producing  irreparable  injury  to  their 
property,  courts  of  equity  will  interfere  by  injunction  to 
remove  it  The  chancellor  sustained  a  bill  to  perpetually 
enjoin  persons  from  building  upon  the  public  square,  brought 
by  the  corporation  and  an  owner  of  a  lot  adjoining  the 
square,  in  the  case  just  cited.  And  the  jurisdiction  seems 
to  be  well  established,  that  a  court  of  equity  will  interfere 
to  prevent  a  nuisance,  even  though  in  a  certain  sense  public 
in  its  character,  where  the  party  asking  relief  sustains  some 
special  and  private  injury  from  the  existence  of  such 
nuisance. 

Upon  the  point  whether  there  wbs  an  improper  joinder 
of  the  city  with  the  other  parties  plaintiff,  it  is,  of  course, 
too  late  to  take  that  objection  here  for  the  first  time. 

"We  have  had  some  doubt  whether  the  persons  uniting 
with  the  city  as  plaintifis  showed  such  clear  right  or  title  in 
the  premises  mentioned  in  the  complaint,  as  to  entitle  them, 
in  view  of  the  matters  stated  in  the  answer,  to  the  relief 
sought;  or  whether  they  should  not  have  offered  evidence 
to  sustain  the  allegations  of  the  complaint  upon  that  point. 
The  answer,  at  first  sight,  would  seem  to  put  in  issue  the 
plaintifis'  title ;  but  it  is  doubtftil  if  it  does  so.  The  com- 
plaint alleges  that  they  are  in  possession  by  their  tenants  of 
the  premises,  and  own  the  same,  stating  how  they  derived 
title.  The  defendants  aver  that  they  have  no  knowledge  or 
information  to  form  a  belief  as  to  the  rights  of  the  plain- 
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USa  under  the  Van  Antwerp  contract  Bat  possession  and 
ownership  in  the  land  are  not  distinctly  denied.  And  in 
other  parts  of  the  answer  it  is  admitted  that  the  plaintiff 
have  buildings  fronting  on  the  triangular  piece  of  ground 
which  is  claimed  to  be  a  public  square,  and  it  is  alleged 
that  these  buildings  encroach  upon  the  square  or  Madison 
road.  Thus  it  is  admitted  that  they  own  these  buildings 
and  are  in  possession  of  them.  For  the  purpose  of  having 
access  to  those  buildings,  they  have  a  right  to  insist  that  the 
square  dedicated  to  the  public  shall  be  kept  open  for  their 
benefit  See  Blunt  v.  McOormickj  8  Denio,  288;  uid 
Orommelin  v.  Coxe^  80  Alabama,  818. 

It  follows  from  these  views  that  the  judgment  of  the 
circuit  court  must  be  affirmed. 

By  the  OourL — Judgment  affirmed. 


Petbbs  vs.  Mters. 


VuDOB  AMD  ViNDii  o/  land:  Who  UabU/or  tax  r^-atttised  after  the  corner 
oMCf,  for  a  ifear  preceding  the  eaU. 

h  Land  ooiiTeyed  in  1861  with  ooTenant  against  inenmbraneea,  was  aabte- 
qnently  sold  for  taxes  of  1867,  re-assessod  in  1862  under  an  aet  of  the 
legislature  of  that  /ear,  the  original  assessment  being  inTaUd.  ffM, 
that  there  was  a  breach  of  the  coyenant,  the  lien  of  the  tax  relating 
back  to  the  time  when  the  land  was  entered  on  the  assessment  roU,  and 
the  aggregate  amount  of  taxes  for  the  year  1867  determined. 

2.  Sec.  180,  ch.  16,  R.  S.,  1849  (which  proTides  that  where  land  is  conTejed 
before  the  warrant  for  the  coUection  of  the  taxes  is  issued,  the  grantee 
ihaU  be  liable  for  the  tax  assessed  thereon),  appUes  only  to  the  taxes  of 
the  year  in  which  such  conyeyance  is  made. 

DixoM,  G  J.,  dissents  as  to  the  second  point. 
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APPEAL  from  the  Circuit  Court  for  JRock  County. 

This  appeal  was  taken  by  the  defendant  from  a  judgment 
in  favor  of  the  plaintiff.    The  case  is  stated  in  the  opinion. 

Bates  ^  Nicholas  and  J.  B.  Cassoday^  for  the  appellant,  to 
the  point  that  all  the  covenants  in  defendant's  deed  relate 
to  the  condition  of  the  title  and  possession  at  the  time  when 
the  deed  was  delivered,  cited  Clark  v.  Swift^  3  Met,  390 ; 
PiUsbury  v.  MUcheUy  5  Wis.,  17 ;  UlUs  v.  Welch,  6  Mass.,  250 ; 
NagUe  v.  IngersoUy  7  Pa.  St,  205 ;  Rawle  on  Gov.,  181 ;  Frost 
V.  JEamesty  4  Whart,  86.  2.  They  argued  that  a  tax  as- 
sessed and  levied  in  1862  was  not  a  lien  or  incumbrance  on 
the  land  in  1861.  Sec.  115,  ch.  15,  R.  S.  1849  (sec.  160,  ch. 
18,  R.  S.  1858),  declares  that  ^^  all  taxes  assessed  on  any 
tract  or  parcel  of  land  *  *  shall  be  a  lien,*'  etc. ;  but 
there  was  no  valid  assessment  of  any  tax  on  this  land  from 
the  year  1867  until  1862;  there  was  therefore  no  lien  until 
that  time.  3.  A  tax  is  not  a  lien  until  the  amount  is  fixed. 
To  hold  otherwise  would  lead  to  innumerable  difficulties. 
4.  Even  if  the  tax  had  been  legally  assessed  in  1857,  it 
would  not  be  a  lien  until  a  demand  was  made  of  the  person 
liable  for  the  tax.  Sec.  55,  ch.  115,  R.  S.  1849;  Blackw., 
205-7,  and  37-8 ;  Mayhew  v.  Davis,  4  McLean,  213 ;  Thomp- 
son v.  Qurdner,  10  Johns.,  404;  Bott  v.  Pearley,  11  Mass., 
169 ;  Jackson  r.  Shepard,  7  Cow.,  88 ;  Striker  v.  KeUey,  2 
Denio,  329-31 ;  6.  Counsel  also  relied  on  sec.  ISO,  ch.  15, 
R.  S.  1849  (sec.  177,  ch.  18,  R.  S.  1859). 

Sloan  ^  Patten,  for  respondent    [No  brief  on  file.] 

Cole,  J.  This  action  was  brought  upon  the  covenants  of 
a  deed  executed  and  delivered  by  the  defendant  to  the  plain^ 
tiff,  bearing  date  January  12, 1861.  The  deed  contained 
the  covenant  that,  at  the  time  of  the  deliveiy  thereof,  the 
defendant  was  well  seized  of  the  premises  conveyed  as  of 
an  indefeasible  estate  of  inheritance  in  fee  simple ;  that  the 
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same  was  free  and  clear  from  all  liens  and  incumbrances 
whatever ;  and  that  he  would  warrant  and  forever  defend 
the  premises  in  the  quiet  and  peaceable  possession  and  en- 
joyment of  the  plaintiff  against  all  persons  lawfully  claim- 
ing  the  same.  The  plaintiff  went  into  possession  of  the 
premises  under  the  deed  about  the  day  of  the  date  thereof, 
and  continued  in  possession  until  the  19th  day  of  June, 
1863,  when  he  was  dispossessed  and  evicted  by  the  grantee 
of  a  tax  deed  made  on  that  day  by  the  clerk  of  the  city  of 
Janesville.  The  premises  were  what  was  known  b&  farming 
lands  in  the  city  of  Janesville,  and  were  sold  in  July,  1862, 
for  state,  county  and  city  taxes  for  the  year  1857,  upon  a 
re-assessment  of  the  same  taxes  under  the  law  of  1862  (Pr. 
Laws  of  1862,  chap.  48).  It  appears  that  there  was  a  tax 
assessed  and  levied  upon  the  lands  for  and  in  the  year  1857, 
which  was  unpaid ;  but  it  was  levied  under  section  5,  chap, 
179,  Pr  Laws  1854,  which  permitted  a  different  rate  of  tax- 
ation upon  agricultural  lands  within  the  corporate  limits  of 
the  city  than  was  imposed  Upon  other  real  estate  therein. 

It  was  admitted  by  the  parties,  on  the  trial  of  the  cause, 
that  prior  to  1857,  by  an  act  of  the  legislature,  it  was  pro- 
vided that  farming  lands  within  the  corporate  limits  of  the 
city  of  Janesville  should,  for  all  purposes  of  taxation,  be 
subject  to  a  lesser  rate  of  taxation  on  the  valuation  than  other 
lands,  and  that  the  premises  in  question  were  re-assessed 
in  1857,  in  pursuance  of  said  act,  as  farming  lands,  at  a  less 
per  cent  on  the  valuation  than  platted  lands.  Also  that 
said  act  was  adjudged  by  the  supreme  court  to  be  invalid ; 
and  that  the  aforesaid  tax,  assessed  under  the  same,  was 
illegal.  It  was  also  admitted  that  the  premises  in  question 
were  in  fact  farming  lands  in  1857,  and  have  so  remained 
to  the  present  time. 

It  was  further  admitted  that  subsequent  to  the  decision  of 
the  supreme  court,  holding  said  act  of  1854  invalid,  an  act 
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was  passed  by  the  legislature  authorizing  and  requiring  a 
re-assessment  of  taxes  on  all  farming  lands  within  the  city 
for  the  year  1857,  and  other  years,  by  which  such  lands 
were  to  be  charged  with  additional  taxes,  to  make  the 
taxes  on  the  same  in  the  aggregate  equal  on  the  valua- 
tion to  the  taxes  on  other  real  estate  in  the  city ;  and  that 
the  tax  deed  was  issued  upon  a  sale  of  the  lands  for  the 
taxes  of  1857,  levied  under  this  re-assessment  law,  as  above 
stated. 

The  question  now  is.  Do  these  matters  show  a  breach  of 
the  covenants  of  the  deed  ?  It  is  claimed  that  they  do ;  and 
the  breach  relied  on  is,  that  when  the  deed  was  delivered, 
January  12th,  1861,  the  taxes  for  1857  had  not  been  paid,  and, 
although  not  legally  assessed  at  that  time,  yet,  by  the  subse- 
quent re-assessment  in  1862,  they  became  an  actual  burden 
upon  the  land,  and  must  be  treated  as  an  incumbrance  from 
the  time  the  assessment  roll  for  1857  was  completed.  For  it 
is  said,  when  the  land  was  properly  assessed  at  that  time  and 
the  aggregate  amount  of  state,  county  and  city  taxes  for  the 
city  of  Janesville  was  determined  and  certified,  that  then 
the  land  became  liable,  in  proportion  to  its  value,  to  pay  its 
just  share  of  this  aggregate  amount ;  and  that  when  the 
taxes  for  1857  became  legally  adjusted  or  charged  upon  the 
land  at  a  subsequent  period,  they  should  be  referred  to  and 
date  from  the  time  the  amount  of  taxes  was  determined  and 
certified.  See  sections  46  to  51,  chap.  15,  R.  S.  1849.  And 
this  would  make  the  taxes  an  incumbrance  upon  the  prop- 
erty at  the  time  the  deed  was  executed,  and  bring  them 
within  the  covenants.  My  brethren  think  this  view  of  the 
case  is  correct.  I  have  had  considerable  doubt  upon  the 
matter,  but  I  am  not  prepared  to  say  that  their  view  is  un- 
sound. Certainly  their  conclusion  derives  great  support 
from  the  case  of  Hutchms  v.  Moody j  80  Vermont,  656;  and 
same  case  in  34  Vermont,  433.    That  was  an  action  of  cov- 


Digitized  by 


Google 


606         SUPREME  COURT  OF  WISCONSIN, 

Peters  Y8.  Myen. 

enant  upon  a  deed  executed  on  the  12th  of  May,  1853. 
The  real  estate  was  set  in  the  grand  list  to  its  then  owner 
on  the  first  of  April  preceding  its  conveyance.  The  taxes 
were  rated  and  assessed  upon  it  against  him  after  the  conveyance. 
And  the  court  held  that  while  there  would  be  no  breach  of 
the  covenant  against  incumbrances  until  such  taxes  became 
legally  fixed  upon  the  land,  so  as  to  be  a  definite  burden 
upon  it,  which  the  grantee  might  remove  by  payment,  yet 
that  where  the  taxes  thus  became  legally  fixed  upon  the 
estate,  the  burden  would  properly  be  referred  to,  and  date 
from,  the  time  of  the  date  of  the  list  It  might  well  have 
been  argued  in  that  case,  as  it  has  been  in  this,  that  the 
covenants  of  the  deed  only  related  to  the  conditions  of  the 
title  and  possession  as  they  existed  when  the  deed  was 
delivered ;  and  that,  as  the  tax  was  not  rated  and  assessed 
upon  the  land  until  after  the  conveyance,  such  tax  did  not 
constitute  a  breach  of  the  covenant  against  incumbrances. 
But  the  court,  by  the  principle  of  relation,  treat  the  tax  as 
an  incumbrance  from  the  time  of  the  date  of  the  list 
That  case  goes  far  to  sustain  this  action,  and  to  show  that  it 
is  no  extravagant  extension  of  the  covenant  to  say  that  the 
tax  for  1857,  although  not  properly  assessed  or  charged  upon 
the  land  until  after  the  execution  of  the  deed,  yet  was  em* 
braced  by  it  The  law  made  all  taxes  assessed  on  any 
tract  of  land,  and  all  costs,  charges  and  interest  thereon,  a 
lien  upon  the  land  until  paid.  Sec.  115,  chap.  15,  R.  S.  1849. 
And,  as  already  remarked,  owing  to  the  invalid  provision 
in  the  law  of  1854,  the  taxes  for  1857  were  not  properly 
assessed  upon  the  land  until  after  the  passage  of  the  re-as* 
sessment  law  of  1862 ;  yet,  when  they  were  assessed  under 
that  law,  they  are  referred  to  a  period  anterior  to  the  deed, 
and  are  to  be  treated  as  an  incumbrance  from  that  time. 

But  it  is  said  that  section  130,  chap.  15,  R.  S.  1849,  con- 
clusively settles  the  question,  and  shows  that  the  tax  in  this 
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case  was  to  be  paid  by  the  plaintiflf.  That  section  provides 
that  as  between  the  grantor  and  grantee  of  any  land,  when 
there  is  no  express  agreement  as  to  which  shall  pay  the 
taxes  that  may  be  assessed  thereon  before  the  conveyance, 
if  such  land  is  conveyed  even  with,  or  prior  to,  the  date  of 
the  warrant  authorizing  the  collection  of  the  taxes,  then  the 
grantee  shall  pay  the  same ;  but  if  conveyed  after  that  date, 
the  grantor  shall  pay  them.  I  think,  however,  that  this  sec- 
tion refers  only  to  the  taxes  of  the  year  the  conveyance 
is  executed,  and  was  not  intended  to  apply  to  a  case  like 
the  one  before  us.  It  seems  to  me  that  this  is  the  more 
natural  and  reasonable  construction  of  the  provision,  rather 
than  that  it  applies  to  all  cases  without  exception. 

By   the  Cowrt. — The  judgment  of  the  circuit  court  is 
affirmed. 

Dixon,  C.  J.    I  dissent  upon  the  last  point  discussed  in 
the  foregoing  opinion. 


Cltttb  vs.  Brigos  and  others. 

1.  A  mill  dam  at  the  Terj  threshold  of  an  innarigable  outlet  of  a  lake, 

damming  np  the  waters  of  the  lake  (bnt  not  of  the  outlet),  is  within  the 
Mill  Dam  Law. 

2.  It  is  immaterial  whether  the  lake  was  naTigable  or  not. 

8.  That  a  stream  was  not  meandered  by  the  United  States  surreyors,  raises 
a  presumption  that  it  is  not  naTigable. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

Action  for  the  flowage  of  land  by  a  dam.  d^he  sub- 
stance of  the  complaint  is  stated  in  the  opinion.  On 
the  trial,  the  plaintiff  asked  a  witness :  "  Where,  with 
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reference  to  the  mill  of  the  defendants,  are  the  dam  and 
embankment,  and  what  their  extent?"  Objection  sus- 
tained. The  plaintiff  then  offered  to  prove  that  the  dam 
was  not  built  across  the  stream  or  outlet  connecting  Fourth 
Lake  with  Third  Lake,  and  does  not  dam  up  said  stream, 
but  that  it  is  erected  on  the  shore  of  Fourth  Lake,  and 
dams  only  the  waters  of  said  lake,  and  for  that  purpose 
asked  a  witness :  "  Where,  with  reference  to  the  outlet  or 
creek,  is  the  dam  constructed?"  Objections  sustained. 
The  plaintiff  then  asked  leave  to  amend  the  complaint,  by 
stating  that  the  dam  was  ^^  above  the  head  of  the  outlet 
and  within  the  borders  of  the  said  lake,"  which  leave  was 
denied.  The  plaintiff  also  offered  in  evidence  a  certificate 
from  the  commissioner  of  the  general  land  office,  showing 
that  the  stream  connecting  Fourth  and  Third  Lakes  was 
not  meandered  by  the  surveyors,  and  that  the  lakes  were 
meandered.  The  court  ordered  a  nonsuit,  upon  the  ground 
that  an  action  would  lie  under  the  Mill  Dam  Law  only; 
and  the  plaintiff  appealed. 

J5.  E.  Hutchinson,  for  appellant : 

1.  It  devolved  upon  the  defendants  to  bring  themselves 
within  the  Mill  Dam  Law  by  showing  that  their  dam  was 
across  a  stream  not  navigable.  That  the  stream  connecting 
the  lakes  had  not  been  meandered,  is  not  proof  that  it  was 
not  navigable.  19  "Wis.,  417.  2.  The  plaintiff  should  have 
been  permitted  to  prove  that  the  dam  closed  the  outlet,  and 
raised  the  body  of  the  water  in  the  lake,  and  was  not  across 
the  outlet  itself.  The  embankment  along  the  lake  shore 
on  each  side  of  the  outlet,  many  rods  in  length,  is  charge- 
able with  a  portion  of  the  alleged  damage.  TVill  tiie 
erection  of  a  dam  at  an  outlet  only  six  inches  deep,  and 
which  contributes  not  a  drop  of  water  to  the  power  created, 
authorize  the  surrounding  of  the  entire  lake  with  wi 
embankment  ?    If  the  suit  had  been  under  the  Mill  Dam 
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liivr,  the  defendants  would  have  defeated  it  by  proving  that 
they  had  dammed  only  the  lake,  which  is  navigable.  Coun- 
sel cited  also  17  Wis.,  416;  16  id.,  661;  12  Pick.,  68,  656; 
Woodman  v.  KUboum  Mmf.  Gb.,  Am.  Law  Beg.,  Feb.,  1866. 
SkveMj  Lewis  ^  Flower  and  Oeo^  B*  Smiihy  for  respondents* 

Cole,  J.  The  real  question  in  this  case  is,  whether  the 
plaintiff,  whose  londia  have  been  ii^uriously  flowed,  must 
resort  for  redress  to  the  remedy  given  by  the  AfiU  Dam 
Law,  or  whether,  under  the  circumstances,  he  may  bring  his 
common  law  action.  It  is  alleged  in  the  complaint,  that 
the  defendants  have,  for  more  than  two  years  last  past,  kept 
up  and  maintained  an  embankment  on  the  eastern  shore  of 
Fourth  Lake— a  navigable  body  of  water — ^which  embank- 
ment extends  about  one  hundred  rods  along  the  shores 
thereof;  and  have  also  kept  up  and  maintained  a  dam  at  the 
outlet  of  the  lake,  for  the  purpose  of  creating  a  water  power 
for  the  use  of  a  certain  mill  and  woolen  factory  Inhere  situ- 
ated; by  which  embankment  and  dam  the  waters  of  the 
lake  are  obstructed  in  their  natural  flow,  and  are  raised 
above  their  natural  level,  by  means  whereof  the  lands  of  the 
plaintiff,  situated  upon  the  Western  shore  of  the  lake,  are 
undermined,  broken  down,  washed  away  and  overflowed,  to 
the  extent  of  about  fifty  acres.  It  was  admitted  in  the 
answer  that  the  defendants  kept  up  and  muntained  an  em- 
bankment and  dam  as  stated  in  the  complaint,  and  that 
thereby  the  waters  of  the  lake  were  raised  above  their  natu- 
ral level.  On  the  trial,  the  plaintiff  offered  to  prove  that 
Fourth  Lake  was  navigable  in  fiatct;  but  this  evidence  was 
objected  to  and  ruled  out,  for  the  reason  that  it  was  imma- 
terial The  plaintiff  further  offered  to  prove  that  the  dam 
is  not  constructed  across  the  stream  connecting  Fourth  with 
Third  Lake,  which  is  the  outiet  of  Fourth  Lake,  and  that 
it  does  not  dam  that  stream,  but  is  erected  upon  the 
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shore  of  the  Fourth  Lake,  and  dams  only  the  waters  of  the 
lake.  This  eyidenee  was  likewise  excluded.  It  appeared, 
however,  that  the  stream  connecting  the  Third  and  Fourth 
Lake  had  not  been  meandered  by  the  United  States  deputy 
surveyors ;  and  the  last  offer  made  by  the  plaintiff  fioirly 
assumes  that  this  stream  was  not  navigable  in  fact  For 
where  a  stream  is  not  meandered,  the  presumption  doubt- 
less is,  in  the  absence  of  all  testimony  to  show  the  contrary, 
that  such  stiream  is  innavigable.  But  the  dam  was  erected 
at  the  very  threshold  of  the  outiet,  not,  however,  damming 
or  obstructing  the  waters  in  this  innavigable  stream,  but 
only  damming  the  waters  of  the  lake.  And  the  question 
is.  Must  the  plaintiff,  whose  lands  are  injured  in  conae* 
quence  of  the  dam  being  erected  at  that  point,  resort  to  the 
remedy  given  by  the  Mill  Dam  Law  ?  We  are  of  the  opin- 
ion  that  he  is  confined  to  that  remedy.  The  injury  is  really 
occasioned  by  erecting  a  dam  upon  and  across  a  stream  that 
is  not  navigable.  The  natural  flow  of  the  waters  is  re- 
strained by  the  obstruction  there.  And,  as  a  consequence,  the 
waters  of  the  lake  are  obstructed  in  their  natural  flow,  and, 
being  raised  above  their  natural  level,  cause  the  injury  com- 
plained of.  Now,  suppose  the  banks  along  the  stream  to  be 
so  high  that  a  dam  across  the  mouth  thereof  caused  the 
waters  to  set  back  and  so  raise  the  lake  above  its  natural 
level  as  to  produce  the  same  injury.  Is  it  not  quite  obvi- 
ous  that  in  the  case  supposed  the  remedy  must  be  by  action 
under  the  Mill  Dam  Law  ?  The  dam  would  then  clearly 
be  ^^  upon  and  across  a  stream  that  is  not  navigable.'' 
And  the  fiEtct  that  such  dam  raised  the  waters  in  the  lake, 
which  is  navigable^  would  not  render  the  provisions  of  the 
Mill  Dam  Law  inapplicable.  Whether  or  not  the  waters  of 
the  lake  be  navigable,  is  a  circumstance  quite  immaterial  to 
the  point  we  are  considering.  But  the  question  is.  Where 
is  the  dam  erected,  or  the  obstruction  placed,  which  causes 
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the  injury  7  Is  it  across  a  stream  not  navigable  7  K  so^  the 
provisions  of  the  Mill  Dam  Law  apply  to  tiie  case,  although 
the  dam  may  be  erected  at  the  very  threshold  of  the  outlet. 
This  is  the  vital  question  discussed  upon  the  argument,  and 
disposes  of  the  case. 

The  judgment  of  nonsuit  must  therefore  be  affirmed. 

By  the  CofwrU — Judgment  affirmed. 


Blackman  vs.  Baumanh. 

1.  Proceedings  of  a  guardian  for  a  sale  of  land  for  the  %dueatum  and  mamte^ 

nance  of  his  ward,  were  goYerned  by  sec.  64,  E.  S.,  1S49. 

2.  It  was  essential  to  the  yaliditj  of  a  guardian's  sale  under  thai  chapte^ 

that  the  guardian's  oath,  required  by  sec.  14,  should  be  taken  b^ore 

fixing  on  the  time  and  place  of  sale. 
t.  If  the  oath  was  not  so  taken,  an  order  of  confirmation  would  not  make 

the  sale  valid. 
4.  It  teenu  that  ch.  64  did  not  contemplate  a  confirmation  of  sales  made 

under  its  proTisions. 

APPEAL  from  the  Circuit  Court  for  Jefferson  County. 

Action  to  recover  real  estate.  The  defendant  derived 
title  through  a  guardian's  sale,  made  by  the  order  of  the 
probate  court,  for  the  education  and  maintenance  of  infant 
wards,  of  whom  the  plaintiff  in  this  action  was  one.  The 
sale  wa6  made  on  the  10th  of  December,  1850,  and  the  oath 
of  the  guardian  that  he  would  exert  his  best  endeavors  to 
dispose  of  the  property  in  such  manner  as  would  be  most 
for  the  advantage  of  all  person  interested,  was  made  on  the 
same  day.  The  record  showed  an  order  of  confirmation, 
which  recites  that  it  appeared  from  the  report  of  the  sale 
and  the  affidavit  annexed  thereto,  that  the  guardian  had  in 
all  respects  conformed  to  the  statute.    It  was  admitted  that 
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t!he  defendant  bought  the  premises  in  good  faith  from  the 
purchaser  at  the  guardian's  sale,  and  had  made  valuable 
improvements  thereon.  The  circuit  judge  held  the  guar- 
dian's sale  to  be  invalid;  and  rendered  judgment  for  the 
plaintiff;  from  which  defendant  appealed. 

OrUm  ^  MvUbergeTj  for  appellant : 

The  only  question  in  this  case  is,  Does  the  fact  that  the 
oath  of  the  guardian,  found  in  the  record,  was  made  before 
the  sale,  but  after  the  posting  up  of  the  notices  of  sale,  defeat 
the  title  of  the  defendant.  Yormg  v.  Lorainj  11  HI.,  639; 
Young  v.  DowUngy  15  id.,  481 ;  Parsley  v.  HaySy  17  Iowa,  810 ; 
Mjomfs  Lessee  v.  Higby^  7  Ohio,  Ist  part,  198, 200 ;  id.,  2d  part, 
165, 167;  9  id.,  22;  Comstock  v.  Crawford^  8  Wallace,  896; 
Florentine  v.  Barton^  2  id.,  210 ;  Grignon  v.  Astor^  2  How.  (U. 
S.),  819;  Porter  v.  Purdy,  29  N.  Y.,  106;  Beits  v.  Bagley,  12 
^ick.,  572 ;  Mnery  v.  Vromany  19  Wis.,  689.  The  two  chapters 
prescribe  the  same  form  of  oath,  and  both  require  confirma- 
tion of  the  sale.  The  court  is  presumed  to  have  adjudi- 
cated the  question  as  to  which  chapter  should  govern  the 
proceeding,  and  found  the  facts  in  the  question  brought  the 
case  under  the  chapter  that  was  followed,  and  the  confirma- 
tion is  an  adjudication  of  the  sufliciency  of  the  oath  and 
all  other  proceedings,  and  these  adjudications  are  conclusive 
and  final. 

Mios  ^  Holly  for  respondent. 

Cole,  J.  It  seems  to  us  impossible  to  sustain  the  guar- 
dian's sale  under  chapter  65,  R.  S.  1849,  as  one  made  to 
raisa  means  to  pay  the  debts  of  the  wards  and  the  charges 
of  managing  their  estate.  All  the  papers  in  the  probate 
proceedings  ftiUy  repel  any  such  conclusion.  They  show 
that  the  proceedings  of  the  guardian  were  had  under  the 
provisions  of  chapter  64,  because  "  it  was  necessary  that 
said  premisis  should  be  sold,  and  the  proceeds  thereof,  or 
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Qome  part  of  the  same,  be  applied  towards  the  necessary 
education  and  maintenance  of  the  infants."  This  is  the 
reason  assigned  in  the  petitipai  for  license  to  sell  the  real 
estate.  And  the  county  court,  in  the  order  appointing  tiie 
time  and  place  for  the  hearing  of  the  application^  states 
that  the  petition  represents  that  in  order  to  defray  the 
expenses  of  the  support,  maintenance  and  education  of  the 
in£Euits,  it  was  necessary  to  sell  the  real  estate  belonging  to 
them.  This  shows  that  tiie  application  and  license  to  sell 
were  understood  to  be  founded  on  the  provisions  of  chapter 
64.  And  this  was  doubtless  the  fstct.  Can^  then,  the  sale 
be  sustained  under  that  chapter  ?    It  appears  to  us  not. 

Section  14  of  that  chapter  requires  that  the  guardian 
shall,  ^^  b^orefidng  on  the  time  and  place  of  scdCj  take  and  attb- 
scribe  an  oathy^'  etc.  This  was  not  done  in  this  case.  For 
it  appears  that  the  guardian  did  not  take  the  oath  until 
the  day  the  sale  was  made.  In  other  words,  he  did  not 
take  it  ^^  before  fixing  on  the  time  and  place  of  sale,"  as 
required  by  this  section.  But  it  }b  said,  inasmuch  as  it 
appears  that  the  proper  oath  was  taken  by  the  guardian 
before  the  sale  was  actually  made,  that  this  should  be 
deemed  a  sufficient  compliance  with  the  statute  upon  that 
matter.  The  provision,  however,  is  peremptory,  that  the 
oath  required  shall  be  taken  before  fixing  on  the  time  and 
place  of  sale.  Can  the  court  say,  in  view  of  language  so 
explicit,  that  the  oath  need  not  be  taken  before  fixing  on 
the  time  and  place  of  sale,  but  may  be  taken  at  any  subsei 
quent  time  7  We  think  the  court  has  no  right  to  take  such 
liberties  with  the  statute,  and  disregard  a  requirement  so 
plainly  expressed,  even  to  sustain  a  sale  otherwise  regular. 
To  do  so  would  be  asstmiing  the  province  of  the  law-mak- 
ing power.  We  are  therefore  unable  to  see  upon  what 
principle  the  sale  in  this  case  can  be  held  valid.  See  Emery 
V.  Vramany  19  Wis.,  689;  WiOiams  v.  Beed^  5  Pick.,  480; 
Vol.  XXn.— 40. 
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Parker  v.  JVfcAofe,  7  id.,  Ill ;  Oampbett  v.  KnighiSy  26  Maine, 
224. 

But  it  was  further  claimed  that  as  the  sale  in  this  case 
was  confirmed  by  the  probate  court,  this  was  a  direct 
adjudication  by  that  court  of  the  sufficiency  of  the  oath  and 
of  all  other  proceedings  therein.  And  it  is  insisted  that  if 
any  irregularily  intervened  as  to  the  time  of  taking  the 
oath,  the  remedy'was  by  an  appeal  from  the  order  of  con- 
firmation and  that  the  sale  cannot  be  avoided  in  this  suit 
upon  that  ground.  It  is  very  questionable  whether  chapter 
64  contemplates  a  report  and  confirmation  of  the  sale  made 
under  its  provisions.  The  chief  justice,  in  Emery  v.  Vro- 
mauy  supray  clearly  intimates  that  it  does  not ;  and  I  am 
inclined  to  agree  with  him  in  this  construction  of  the 
statute.  See  subd.  5,  sec.  28,  chap.  64,  and  subd.  5,  sec. 
52,  chap.  65.  But,  not  to  dwell  upon  this  point,  it  will  be 
seen  that  sec.  28,  chap.  64,  declares  that  the  sale  shall  not 
be  avoided  on  account  of  any  irregularity  in  the  proceed- 
ings provided  it  shall  appear,  "  1.  That  the  guardian  was 
licensed  to  make  the  sale,"  etc.  "  2.  That  he  gave  a  bond," 
etc.  "  8.  That  he  took  the  oath  jpre^cribed  in  this  chapter.^* 
This  is  equivalent  to  saying  that  the  sale  shall  be  avoided 
when  it  appears  that  the  guardian  did  not  take  the  oath 
prescribed  in  that  chapter.  Such  is  the  manifest  impli- 
cation of  the  language  employed.  Reynclda  v.  Sckmidij 
20  "Wis.,  874.  So  that,  it  appearing  that  the  guardian  did 
not  take  the  oath  in  conformity  to  section  14,  before  fixing 
upon  the  time  and  place  of  sale,  the  proceeding  is  invalid. 

By  the  OmrL — The  judgment  of  the  circuit  court  is 
affirmed. 
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PoTTBB,  Adm'r,  etc.,  vs.  Thb  Chicago  and  Northwestern     j"  m 


Railroad  Company.  'g  I 

Iilfwry  eoMimg  death  of  child:  Sxeesme  dmma^. 


88    810 


I  22    615| 


1.  A  Terdiot  againtt  a  railroad  eompanj  for  $8,776,  for  negligentlj  causing 

the  death  of  a  girl  aboat  ten  jeani  old,  ia  set  aside  as  exoessiye,  the        |f  io4  s^ 
OTidenoe  8ho¥ring  no  ground  for  extraordinary  expectations  of  pecuniary 
benefit  f^om  continuance  of  life. 

8.  This  court  will  not,  in  snch  a  case,  allow  a  part  ef  the  damages  to  be  re- 
mitted, and  affirm  the  Judgment  as  to  the  remainder. 

8.  A  Terdict  in  the  case  for  more  than  $2,000  should  be  set  aside. 

4.  On  proof  of  the  child's  disposition,  and  that  the  "circumstances  and 
health  of  the  parents  were  poor,"  the  Judgment  would  not  be  rerersed, 
because  the  Jury  were  allowed  to  consider,  in  estimating  damages,  the 
parents'  reasonable  expectation  of  pecuniary  benefit  ftrom  continuance 
of  her  life  ttfUr  she  should  become  of  age. 

APPEAL  from  the  Circuit  Court  for  Jefferson  County. 
*    The  case  is  sufficiently  stated  in  the  opinion. 

Enos  ^  HaUj  for  appellant,  cited  Curtia  v.  22.  ^  8.  R.  IL 
Cb.,  18  N.  T.,  642;  FrankUn  v.  South  Eastern  Railway  Oo.^ 
8  Hurl,  k  Norm.,  212;  Daiton  v.  The  Same^  98  Eng.  C.  L., 
296 ;  Duckworth  v.  Johnson^  4  Hurl,  k  Norm.,  658 ;  Qum  v. 
Moore,  15  N.  Y.,  484;  88  K  J.  Law  R,  188;  88  Pa.  St., 
818;  81  id.,  872;  OaldweU  v.  Brown,  Am.  Law  Reg.,  Oct, 
1867;  24N.Y.,471;  14  id.,  810;  15  id.,  484;  88  id.,  642; 
80  K  J.,  188. 

Hopkins  ^  Foote,  for  respondents. 

Paikb,  J.  The  last  decision  of  this  court  in  this  case,  on 
a  former  appeal,  established  two  propositions :  First,  that 
the  jury  were  not  limited,  in  estimating  the  pecuniary  loss 
of  the  parents,  to  the  value  of  the  services  of  the  child  during 
her  minority,  but  mi^it  ^ve  damages  based  upon  a  reason- 
able expectation  of  the  parents  of  pecuniary  benefit  from 
the  continuation  of  the  child's  life  after  she  should  become 
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of  age.  Second,  that  such  reasonable  expectation  could  not 
be  taken  fbr  granted,  or  "  guessed  at,^  by  the  jury,  but 
must  be  shown  to  have  been  warranted  by  the  evidence. 
And  the  judgment  was  reversed  because, there  was  no  evi- 
dence showing  the  condition  and  circumstances  of  the 
parents,  so  as  to  raise  a  reasonable  presumption  that  they 
might  need  and  receive  aid  from  their  daughter  after  her 
minority.  The  only  additional  evidence  offered  at  the  last 
trial,  upon  this  point,  was  the  general  statement  that  th# 
"  circumstances"  and  "health"  of  the  parents  were  "poor." 
No  particulars  were  given,  nor  were  the  ages  of  the  parents 
shown.  And  the  counsel  for  the  appellant  urges  that  there 
is  no  more  proof  of  a  reasonable  e]q>eetation  of  pecuniary 
benefit  to  the  parents  after  the  child  should  attwi  her 
majority,  than  there  was  before ;  and  that  it  would  not  only 
be  necessary  to  show  that  the  parents  might  need  such  aid, 
but  also  that  the  child,  if  she  had  lived,  would  then  have 
the  disposition  and  ability  to  furnish  it  But  it  is  obvious, 
that  in  respect  to  the  last  point,  all  the  proof  was  given  that 
the  nature  of  the  case  admits  of.  The  character  and  dis- 
position of  the  child  while  living,  were  shown,  and  this  was 
all  that  could  be  done.  And  the  rule  being  established,  that 
such  reasonable  expectation  of  aid  from  a  child  aft;er  its 
minority  may  be  made  the  basis  of  damages,  it  would 
follow  as  a  matter  of  course,  that  after  all  the  proof  was 
offered  that,  from  the  nature  of  the  case,  it  was  possibte  to 
offer,  the  question  would  have  to  be  left  to  the  judgment 
and  discretion  of  the  jury. 

But  the  fiict  that  the  question  is  to  audi  an  extent 
removed  from  the  realms  of  certainly,  by  its  v^ry  oatuie^ 
would  seem  to  furnish  a  good  reaaon  why  there  should  be 
some  strictness  in  requiring  such  fiu^ts  as  are  capable  of 
proof,  tending  to  throw  light  upon  the  matter,  to  be  shown# 
And  it  would  have  been  much  more  satisfiEu^tory,  if,  instead 
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of  the  general  Btatement  that  the  eircumBtanees  and  health 
of  the  parents  were  ^  poor/'  some  details  had  been  given  as 
to  the  degree  of  their  poverty,  and  whether  their  poon 
health  was  of  a  transient  character,  or  whether  they  were 
both  afliicted  with  chronic  diseases,  and  also  as  to  their 
ages.  Bat  as  the  counsel  for  the  defendant  did  not  see  fit 
to  avail  himself  of  his  i^vilege  of  cross-examination  to  cbH 
for  these  details,  this  court  would  probaUy  not  be  author* 
ized  to  reverse  the  ju^pnent  upon  the  sam&  ground  that  it 
did  before,  inasmuch  as  there  was  testimony,  though  of  a 
general  and  not  very  satisfactory  character^  to  supply  the 
defect  then  indicated. 

But  I  think  the  court  below  erred  in  not  granting  a  new 
trial  for  excessive  damages,  and  that  the  judgment  must  be 
reversed  for  that  reason.  The  verdict  was  for  |8,776.00, 
and  it  seems  impossible  to  sustain  it  excq)tupon  the  theory 
that  the  statute  under  which  this  action  is  brought,  intended 
to  give  the  jury  an  uncontrollable  discretion  to  find,  in  all 
cases,  such  damages  as  they  might  think  proper,  uotexceedt 
ing  five  thousand  dollars*  That  such  was  its  design  has 
not  been  decided  in  any  case  that  I  am  aware  o£  It  is 
trtie,  that  in  some  cases  quite  general  language  has  been 
used,  to  the  effect  that  in  this  class  of  actions  the  damages 
depended  very  grMtly  on  the  judgment  and  discretion  or 
the  jury.  But  this  language  has  been  used,  not  with  refer* 
ence  to  the  power  or  duty  of  the  court  to  set  aside  Hieir 
verdict  for  excessive  damages,  but  with  reference  to  the 
uncertainties  growing  out  of  the  very  nature  of  the  subject 
Such  was  the  case  in  Bmiroad  Company  v.  Barron^  5  WalL 
(U.  S.),90«  Yet  the  court  in  that  case  say  expressly,  as  in  fitct 
has  been  uniformly  decided,  that  the  statute  restricts  the 
damages,  not  (mly  as  to  the  amount,  but  as  to  >'  the  princi« 
pies  which  are  to  govern  the  jury.''  This  is  based  upon  the 
provision  limiting  them  to  the  ^^  pecuniary  loss "  of  the 
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persons  for  whose  benefit  the  action  is  brought.  This 
pecuniary  loss  the  jury  is  to  estimate  firom  the  fitu^ts  proyed. 
Such  is  the  hmguage  of  the  court  in  Chicago  v.  Major ^  18 
m.,  860.  And  this  court  has  decided  in  this  case,  as  already 
shown,  that  the  verdict  of  the  jury  must  be  based  upon  the 
evidence.  Not  that  the  evidence  must  create  a  certainty 
beyond  what  is  possible  in  the  nature  of  things,  but  that  in 
so  far  as  the  estimate  relates  to  the  future,  it  should  show 
a  reasonable  probability  that  the  pecuniary  loss  would  be 
equal  to  the  amount  foxmd  by  the  verdict  I  infer,  there- 
fore, that  there  is  nothing  in  this  statute  that  removes  these 
verdicts  from  the  supervisory  control  of  the  courts,  to  be 
exercised  according  to  the  established  principles  i^plicable 
to  that  subject  Perhaps  the  true  rule  to  apply  to  such 
cases  would  be  that  applicable  in  actions  for  personal  ii^juries 
where  vindictive  damages  are  not  allowed.  In  such  cases, 
courts  will  not  set  aside  the  verdict  for  excessive  damages, 
unless  they  are  so  excessive  as  to  be  evidence  of  prejudice, 
partiality  or  corruption  in  the  jury.  That  rule  was  adopted 
in  an  action  of  this  character,  in  (Mfidd  v.  JBaUway  Cb.,  8 
E.  D.  Smith,  109, 110. 

Applying  that  rule  to  this  case,  I  think  this  verdict  is  ex- 
cessive  to  that  extent  Not  that  it  indicates  corruption,  but 
prejudice  or  partiality  in  the  jury,  and  that  they,  through  a 
somewhat  natural  indignation  at  the  company  for  its  careless- 
ness in  causing  the  death  of  the  child,  really  gave  vindic^ve 
damages,  losing  sight  of  the  question  to  which  they  ought 
to  have  confined  themselves.  For  how,  upon  this  evidence, 
can  it  be  said  that  it  is  reasonably  probable  that  these 
parents  have  sustained  pecuniary  loss  to  the  extent  of 
18,776.00  by  the  death  of  their  child?  Counsel  did  not 
suggest  any  theory  tending  to  support  such  a  conclusion,  and 
I  think  none  can  be  suggested.  It  is  contrary  to  the  almost 
universal  experience  of  mankind*    Perhaps  a  comparison  ot 
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ibis  Terdiot  with  othera  in  this  class  of  actions,  will  serve 
better  to  illustrate  its  excessire  character,  than  any  other 
mode.  In  tbe  case  of  Oldfidd^  v.  IL  B.  Cb.,  last  cited,  the 
action  was  brought  for  the  negligent  killing  of  a  little  girl, 
six  years  and  ten  months  old.  There  was  evidence  that  she 
was  ^'  a  remarkable  proficient  in  music,"  which  rendered  it 
much  more  probable  that  she  would  acquire  wealth,  than 
that  an  ordinary  girl,  not  having  that  accomplishment,  would 
do  so.  The  verdict  was  for  $1,800,  for  the  benefit  of  the 
mother,  who  was  the  next  of  kin.  A  motion  was  made  to 
set  it  aside  as  excessive.  The  court  admitted  that  it  was 
excessive — ^that  it  was  a  large  verdict — but  thought  it  was 
not  so  excessive  as  to  evince  prejudice,  partiality  or  corrup- 
tion in  the  jury,  and,  therefore,  overruled  the  motion.  The 
case  went  to  the  court  of  appeals,  and  is  reported  in  14  N. 
Y.,  810.  It  was  there  quite  distinctly  intimated  that  the 
damages  were  excessive,  though  it  was  beyond  the  power 
of  that  court  to  correct  it  Tet  here  a  little  girl  was  killed, 
and  there  is  no  proof  that  she  possessed  any  unusual  talent 
or  accomplishment  whatever;  yet  the  verdict  is  almost 
three  times  as  much  as  it  was  in  that  case. 

In  the  case  of  Barron^  before  cited  from  6  Wallace,  the 
person  killed  was  a  man  in  the  prime  and  vigor  of  life,  who 
had  been  judge  of  Cook  county,  Illin»is,  and  was  engaged 
in  the  practice  of  the  law,  in  which  his  income,  prior  to 
going  upon  the  bench,  had  been  $8,000  per  annum.  Yet 
the  verdict  in  that  case  was  less  than  it  is  in  this. 

In  the  City  of  Chicago  v.  Mqjcr^  before  cited,  the  action 
was  for  the  death  of  a  boy  four  years  old,  and  the  verdict 
was  $800. 

I  have  found  no  case  where  a  verdict  approaching  the 
proportions  of  this,  has  been  rendered  on  similar  facts. 

It  was  suggested  by  the  counsel  for  the  plaintiff,  that  if 
we  should  deem  the  damages  excessive,  we  might  indicate 
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tiie  amount  of  excese,  and  allow  it  to  b^  remitted,  and  then 
affirm  the  judgment  There  are  some  cases  where  that 
practice  haa  been  adopted  on  motions  for  a  new  trial.  This 
court  has  adopted  it  on  appeal  or  writs  of  error,  where 
there  was  a  portion  of  the  judgment  illegal,  but  which, 
however,  was  readily  seyerable  from  the  rest  and  clearly 
ascertained  by  the  record.  But  it  has  decided  that  where 
such  was  not  the  case,  it  would  not  substitute  its  judgment 
for  that  of  the  jury,  and  allow  the  party  to  remit  according- 
ly, and  then  affirm  the  judgment  Nudd  v.  Wells^  U  Wis., 
41&.  See  also  OromweU  v.  WUkmaon^  18  Ind.,  869 ;  (Mm  v. 
Oove,  41  K  a,  478. 

I  deem  it  proper, .  however,  in  reversing  the  judgment 
upon  this  ground,  for  the  court  to  indicate  the  amount 
beyond  which  it  thinks  a  verdict  ought  not  to  be  upheld^ 
Otherwise  it  might  require  a  great  number  of  tnals  in  order 
to  get  at  the  exact  views  of  this  court  upon  that  point 
,  In  the  case  of  Mclntyre  v.  The  N.  Y.  Oent^al  BaHroad  Oo.^ 
i7  Barb.,  615,  a  woman  forty^^ight  years  old  having  been 
killed,  and  it  being  found  that  she  was  an  intelligent,  indus* 
trious  woman,  strong  and  healthy,  and  could  readily  earn  a 
dollar  per  day  besides  her  board,  the  jury  found  a  verdict 
of  |S,500.  The  court,  on  a  motion  for  a  new  trial,  required 
the  plaintiff  to  remi^|2,0Q0,  so  as  to  reduce  the  verdict  to 
$1,600,  and  then  overruled  the  motion. 

In  this  case  I  shall  not  attempt  to.  indicate  what  the  ver* 
diet  should  be  upon  the  evidence.  But  I  will  say  that  I 
think  a  verdict  exceeding  $2,000  ought  to  be  set  aside  by 
the  court,  upon  the  rule  hereinbefore  adopted. 

By  the  Court. — ^The  judgment  is  reversed,  with  costs,  and 
the  cause  remanded  for  a  neyr  trial 
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Hoppfb  Y8.  Doty,  Impleftded  with  Leiman  and  oth^n. 
HopPDT  T.  Do¥T,  impleaded  with  Lsnkan  and  others. 

FoBBOLOSumi  Salb  :  Sights  of  holder  of  ouboequmt  mortgagor  not  made  a  party » 

1.  A  piuro1iM#r  mt  foraoldMre  tale,  with  notioe  that  the  real  hoM^  of  a  tnV 

•eqttent  moitgage  had  mot  bees  made  a  party  to  the  aotion,  takea  the 
title  eult)^^  ^  ^*  right  of  enoh  holder  to  redeem. 

2.  A  grantee  of  aaoh  purchaser,  with  like  notice,  takes  subject  to  the  same 

right 
8.  Where,  in  the  foreclosure  of  a  second  mortgage,  one  defendant  claims 
under  a  irst  mortgage  sale,  ftrom  which  the  eempkiai  does  not  ask  to 
redeem,  it  is  mot  error  of  which  the  plaintiff  can  oomplain,  to  dismiss 
the  action  as  to  such  defendant,  without  prejudice  to  plaintiff's  right  to 
contest  his  title  in  another  suit. 

APPEAL  from  the  Circuit  Court  for  Jefferson  County. 

Action  to  foreclose  a  mortgage  for  $4,000,  given  iti  March, 
1854,  by  the  defendant  Lennan  to  the  La  Crosse  and  Mil* 
waukee  Railroad  Company,  and  assigned  in  1856,  for  value, 
to  persons  from  whom  the  plaintiff  purchased  it  The  com- 
plaint showed  liiat  part  of  the  mortgaged  premises  was  sold 
at  sheriff^s  sale  in  1862,  upon  the  foreclosure  of  a  mortgage 
for  $112,  given  by  Lennan  to  one  McNeil  in  1852,  and  was 
bought  by  one  Munn,  who  afterwards  quitclaimed  it  to  the 
defendant  Doiy.  The  complaint  alleged  that  the  mortgage 
to  McNeil  had  been  paid  before  the  execution  of  the  mort- 
gage to  the  railroad  company ;  that  the  present  plaintiff  was 
not  made  a  party  to  the  suit  for  its  foreclosure ;  that  neither 
Munn  nor  Doty  paid  anything  for  the  property,  but  i*eceived 
the  title  at  Lerman^s  request,  and  that  said  Doty  and  Lennan 
had  conspired  together  to  enable  the  latter  to  hold  the  prem- 
ises, which  are  still  in  his  possession,  discharged  of  the  plain- 
tiff's mortgage.  The  answer  of  Ihiy  asserted  title  in  him- 
self to  the  premises  covered  by  the  mortgage  to  McNeil ; 
alleged  that  Munn  purchased  at  the  foreclosure  sale  in  good 
&ith ;  that  he  purchased  from  Munn  in  good  Mth,  for  a 
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valuable  consideration;  and  that  the  La  Crosse  and  Mil- 
waukee Railroad  Company  were  made  defendants  in  the 
action  for  the  foreclosure  of  the  mortgage  ^ven  to  McNeil ; 
and  denied  all  collusion,  Lennan  filed  no  answer.  The 
issues  of  fact  were  tried  by  a  jury,  and  found  in  favor  of 
JMy.  The  court  dismissed  the  complaint  as  to  Doty^  with- 
out prejudice  to  the  right  of  the  plaintiff  to  litigate  in 
another  action  the  validity  of  Doiy^s  title,  and  rendered 
judgment  of  foreclosure  of  Lennan! a  equity  of  redemption; 
and  plaintiff  appealed.  The  facts  proven  on  the  trial  are 
sufficiently  stated  in  the  opinion  of  the  court. 

E.  Mariner  and  D.  8.  Ordway^  for  the  appellant,  argued 
that  Munn  and  Doty  both  had  notice,  when  they  purchased, 
that  the  railroad  company  had  disposed  of  its  mortgage, 
and  that  the  holder  of  it  was  not  a  party  to  the  foreclosure 
of  the  prior  mortgage.  They  contended  also  that  as  Munn 
and  Doty  had  acted  in  bad  Mth,  they  should  be  postponed 
to  the  plaintiff 

JEmmons  Taylor  and  G.  C.  Prentiss  (with  whom  was  8.  U. 
Pinney)j  for  respondent,  contended  that  there  was  no  proof 
that  Munn  or  Doty  knew  that  the  railroad  company  had 
assigned  its  mortgage.  The  assignment  was  not  of  record, 
and  the  purchaser  had  a  right  to  presume  that  the 
subsequent  incumbrance  was  barred.  18  TVls.,  10;  8 
Wend.,  6,  20. 

CoLB,  J.  The  evidence  fails  to  show  that  the  McNeil 
mortgage,  which  was  the  prior  incumbrance  on  the  land 
in  section  81,  had  been  paid.  It  was  alleged  in  the  com- 
plaint, that  at  the  time  of  the  execution  of  the  mortgage 
sought  to  be  foreclosed  in  this  suit,  this  prior  mortgage  had 
in  fact  been  paid,  but  had  been  left  undischarged  of  record. 
This  allegation,  however,  was  not  sustained  by  the  testi- 
mony.     Nor  does  the  evidence  in  the  case  sustain  the 
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further  allegation  of  the  complaiiit,  that  Mann  paid  nothing 
at  the  foreclosure  sale  of  the  prior  mortgage,  and  that  what- 
ever money  was  paid  at  that  sale  was  really  paid  by  the 
mortgagor.  It  is  very  clear  to  our  mind  that  Munn  bid 
off  the  property  at  the  foreclosure  sale  for  himself,  and  not 
for  Lmnanj  although  he  admits  that  he  made  a  verbal 
promise  to  sell  and  convey  the  land  for  a  reasonable  con- 
sideration to  any  person  Lerman  might  designate.  But  that 
either  he  or  Doty  took  and  held  the  title  merely  as  trustee 
for  LennaHy  paying  no  money  themselves,  is  a  position 
directly  in  conflict  with  the  great  weight  of  testimony  in 
the  case.  The  question  then  is,  Did  Munn  have  notice, 
wh^i  he  purchased  at  the  foreclosure  sale,  that  the  La 
Crosse  Railroad  Compuiy  had  disposed  of  the  mortgage 
given  to  it,  and  that  such  mortgage  was  held  by  some  one 
not  a  party  to  the  foreclosure  action  ?  We  think  the  evi- 
dence clearly  shows  that  he  had  such  notice.  For  he  him- 
self says,  in  effect,  in  answer  to  the  twenty-third  and  twenty- 
fourth  interrogatories,  that  at  the  time  of  the  sale  he  had 
heard  that  the  La  Crosse  company  had  a  railroad  mortgage 
on  the  land,  which  it  had  sold  or  traded  off  to  some  one, 
and  that  he  was  informed  that  parties  in  Milwaukee  had 
purchased  up  large  quantities  of  these  farm  mortgages, 
Lerman^s  among  them,  and  that  forced  payment  was  to  be 
attempted.  So  that,  although  the  railroad  company  was 
made  a  party  defendant  to  the  suit  to  foreclose  the  first 
mortgage,  as  a  subsequent  incumbrancer,  yet  Munn  very 
well  knew  that  the  railroad  company  had  previously  assigned 
that  mortgage.  It  is  true,  the  assignment  had  not  been 
recorded ;  but  the  mortgage  was  upon  record,  and  Munn 
had  ample  notice  that  it  belonged  to  some  one  not  a  party 
to  the  foreclosure  proceedings.  He  therefore  purchased 
the  property  at  the  foreclosure  sale  knowing  that  the  second 
mortgage  was  still  a  subsisting  lien  upon  the  land.    And  the 
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same  remark  applies  to  his  grantee,  Ddtjfy  who  took  the  tide 
with  like  notice.  For  he  also  says  in  his  teetimony,  that  at 
the  time  of  taking  the  deed  from  Mann,  he  had  learned  that 
there  was  an  outstanding  railroad  mortgage  on  the  land. 
There  is  therefore  no  ground  for  saying  that  he  supposed 
he  was  getting  a  perfect  titie  and  would  hold  the  property 
discharged  of  the  railroad  mortgage.  This  being  so,  what 
is  the  true  relation  of  the  parties  to  the  property  and  to 
each  other  ?  Evidentiy  Doty,  so  fitf  as  the  plaintiff  is  con- 
cerned, must  be  regarded  as  a  mortgagee  in  possession  under 
a  prior  mortgage,  and  the  plaintiff,  as  subsequent  incum- 
brancer, must  proceed  and  redeem  from  him.  This  action  is 
brought  solely  for  the  purpose  to  foreclose  the  plaintiff  *8  mort- 
gage, and  to  bar  and  foreclose  all  subsequent  liens  upon  the 
mortgaged  premises.  The  plaintiff  does  not  ask  to  redeem 
from  that  mortgage ;  nor  does  he  in  any  manner  concede 
that  it  is  a  prior  and  paramount  lien  upon  the  property. 
But  for  certain  reasons  it  is  insisted  that  even  if  Doty  would 
otherwise  be  deemed  as  an  assignee  of  the  McNeil  mort- 
gage in  possession,  yet,  on  account  of  collusion  with  Lermcaiy 
it  is  claimed  he  must  be  postponed  to  the  plaintiff.  Because 
it  is  said  it  appears  that  Lennan  intended  to  defraud  the 
holder  of  the  second  mortgage,  by  allowing  a  sale  upon  the 
prior  small  mortgage,  and  that  both  Munn  and  Dofy,  before 
their  purchase,  were  aware  of  this  fraudulent  design,  and  by 
their  acts  became  parties  to  the  fraud.  Assuming  these 
fitcts  to  be  f^iUy  established  as  the  plaintiff  claims,  we  can- 
not see  that  they  affect  the  case,  or  in  any  way  change  the 
rights  of  the  parties.  Concede  that  the  mortgagor  and 
Munn  and  Doiy  did  intend,  by  the  foreclosure  of  the  prior 
mortgage,  in  some  way  to  cut  off  the  subsequent  one ;  yet 
we  hold  that  they  did  not  do  it  For,  notwithstanding  tins 
foreclosure  proceeding,  the  farm  mortgage  is  still  a  subsist- 
ing lien  upon  the  premises,  having  all  the  force  and  effect 
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which  the  law  givee  it  The  plaintiff,  then,  has  not  been 
isjured  by  this  alleged  eollosion  and  fraudulent  design  of 
the  parties.  His  rights  under  hid  mortgage  are  as  complete 
and  perfect  as  though  no  such  fraudulent  purpose  had  ever 
been  conceited  by  any  party  to  the  transaction.  If,  there- 
fbre,  the  alleged  fraudulent  intent  did  exist,  his  rights  were 
not  affected  by  it  It  resulted  in  no  iiyury  whatever  to 
him,  as  he  can  still  proceed  and  redeem  from  the  prior 
mortgage.  And  as  Doiy^s  title  in  the  premises  was  para- 
mount, the  circuit  court  merely  dismissed  the  complaint  as 
td  him,  but  without  prejudice  to  the  right  of  the  plaintiff  to 
litigate  in  another  suit  the  vafidity  and  regularity  of  Dotjfa 
titie.  The  clause  in  the  judgment  fully  saves  to  the  plain- 
tiff all  his  rights  as  against  Doiy.  And  in  other  respects 
he  obtains  the  precise  relief  asked  in  the  complaint.  We 
therefore  think  the  judgment  correct,  and  that  it  must  be 
affirmed. 
By  the  Cbuil-^ndgment  affirmed. 


Talmadob  ts.  Basib. 

Slmider:  Jtutffiea^ion  5jf  pro<if  •/  tpee^  oetM. 

1.  To  lay  of  a  person,  **  He  would  steal  anything  he  ean  get  hold  of.    He  it 

in  the  habit  of  pioking  np  things.    He  stole  wool  of  L— *•,"  oharges  a 
habit  of  stealing,  as  weU  as  a  ^eeilio  theft 

2.  In  slander  for  words  charging  a  habit  of  stealing,  the  defendant  may 

Justify  by  showing  that  the  plaintiif  had  oommitted  Tarions  acts  of 
lareeny. 

APPEAL  from  the  Circuit  Court  for  Jeferson  County. 
Slander.    The  words  spoken  are  stated  in  the  opinion. 
The  answer,  in  justification,  alleged  that  the  plidntiff  stole 
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wool  from  Lloyd,  and  stated  seyeral  other  specific  acts  of 
larceny  which,  it  alleged,  plaintiff  had  committed.  On  th^ 
trial,  the  defendant,  after  introducing  some  evidence  tend- 
ing to  show  the  larceny  of  the  wool,  offered  to  prove  the 
other  acts  of  larceny  mentioned  in  the  answer,  but  the  court 
excluded  the  evidence.  Verdict  and  judgment  for  plaintiff; 
and  defendant  appealed. 

I.  W.  ^  G.  W.  Bird,  for  appellant,  cited  Starkie  on  Sland., 
478;  Jaycocks  v.  Ayres,  7  How.  Pr.,  216;  Oomdius  v.  Van 
Slyck,  21  Wend.,  70. 

Enm  ^  Hall,  for  respondent,  argued  that  the  words,  ^  He 
would  steal  anything  he  could  get  hold  of;  he  stole  Lloyd's 
wool,"  are  but  one  charge,  and  slanderous  only  by  reason 
of  charging  that  the  plaintiff  stole  the  wool. 

CoLB,  J.  The  de&matory  words  alleged  to  have  been 
spoken  concerning  the  plaintiff,  set  out  in  the  first  paragraph 
or  count  of  the  complaint,  are  the  following :  "I  (the  defend- 
ant) have  lost  your  chain.  I  think  Talmadge  (the  plaintiff) 
picked  it  up.  He  is  in  the  habit  of  picking  up  things.  He 
stole  a  fleece  of  wool  from  Lloyd  when  there  shearing 
sheep.'*  Li  the  second  count  the  words  are :  "  Talmadge 
would  steal  anything  that  he  could  get  hold  of.  He  stole  wool 
of  Lloyd."  In  his  answer,  the  defendant  justified  so  far  as 
related  to  the  charge  of  stealing  the  wool,  and  Airther  stated 
and  alleged  that  the  plaintiff  had  been  guilty  of  various  acts  of 
larceny.  On  the  trial,  the  defendant  gave  evidence  tending 
to  prove  the  truth  of  the  charge  in  regard  to  stealing  the 
wool,  and  also  offered  to  prove  the  specific  instances  of 
larceny  detailed  in  the  answer.  This  last  testimony  was 
objected  to,  and  excluded  by  the  court;  and  the  only  ques- 
tion in  the  case  about  which  we  have  had  any  doubt  was, 
whether  this  testimony,  under  the  pleadings,  was  not  ad- 
missible.    This  will   depend  upon  the  actionable  words 
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stated  in  the  complaint  What  are  those  words?  They 
are,  that  the  defendant  charged  that  he  had  lost  a  certain 
chain,  and  thought  the  plaintiff  had  picked  it  up ;  that  the 
plaintiff  was  in  the  habit  of  picking  up  things;  that  he  had 
stolen  a  fleece  of  wool  from  Lloyd;  and  further,  that  the 
plaintiff  would  steal  anything  he  could  get  hold  of.  In 
other  words,  in  addition  to  charging  the  plaintiff  with 
specific  acts  of  larceny,  the  defendant  further  charged  that 
the  plaintiff  was  in  the  habit  of  stealing.  Now,  suppose  the 
plaintiff  should  prove,  as  he  did  by  one  or  two  witnesses, 
that  the  defendant  had  said  plaintiff  would  steal  anything 
he  could  get  his  hanbs  on,  cannot  the  defendant  show 
various  instances  of  larceny  to  justify  this  charge  ?  The 
plaintiff,  in  effect,  says :  ^^  You  have  defamed  my  character 
by  charging  me  generally  with  a  propensity  to  steal.*' 
**  True,**  the  defendant  replies,  "  I  have  so  charged,  and  I 
propose  to  make  good  my  words  by  showing  that  you  have 
been  guilty  of  various  larcenies  mentioned  in  my  answer.** 
Was  not,  then,  this  proof  admissible  to  meet  one  cause  of 
action  relied  on  in  the  complaint,  and  to  sustain  which 
evidence  had  been  adduced  on  the  part  of  the  plaintiff? 
We  think  it  was.     See  Jacocks  v.  Ayres^  7  How.  Pr.R.,  215. 

Several  objections  have  been  taken  to  the  instructions  of 
the  court ;  but  we  think- they  are  substantially  correct  But 
for  the  error  in  excluding  the  evidence  offered  to  prove  the 
various  acts  of  larceny  mentioned  in  the  answer,  there  must 
be  a  new  trial 

By  the  Court — The  judgment  of  tiie  circui*.  court  is 
reversed,  and  a  new  trial  ordered. 
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KuTS  vs.  McCUNB. 

An  easement  obTiooalj  and  notoriooelj  affeoting  the  phjsioal  condition  of 
land  at  the  time  of  ite  gale,  is  not  embraced  in  a  general  covenant  against 
inonmbranoes. 

APPEAL  from  the  Circuit  Court  for  Jefferscn  County. 

The  case  is  stated  in  the  opinion. 

L.  B.  OasweUj  for  appellant 

J.  W.  ^  Q.  W.  Birdy  for  respondent. 

^  PAiifiE,  J.  The  defendant  conveyed  to  the  plaintiff  a  tract 
of  land  by  a  deed  containing  the  usual  covenants  of  seizin 
and  against  incumbrances,  without  any  exceptions  to  those 
covenants.  At  the  time  of  the  purchase,  between  thirty  and 
forty  acres  of  the  land  were  flowed  by  a  mill-pond  created 
by  a  dam  on  land  not  belonging  to  the  defendant,  which 
dam  had  been  maintained  long  enough  to  create  a  prescrip- 
tive right  in  the  owner  of  it,  to  flow  the  land  in  question. 
This  action  was  brought  for  a  breach  of  the  covenants  of 
seizin  and  against  incumbrances,  by  reason  of  this  existing 
right  of  flowing. 

The  circuit  court  instructed  the  jury  that  it  made  no  dif- 
ference whether  the  purchaser  was  fully  aware  of  the  situ- 
ation of  the  property  at  the  time  of  purchasing,  or  not;  and 
that  the  right  of  flowing  constituted  an  incumbrance  that 
occasioned  a  breach  of  the  covenant,  for  which  the  defend- 
ant was  liable.  This,  I  think,  was  error.  That  such  a 
right  does  not  constitute  a  breach  of  the  covenant  of  seizin, 
see  Rawle  on  Covenants,  pp.  88, 142.  It  may  have  been  an 
incumbrance.  But  there  is  a  principle  recognized  by  ad- 
judged cases,  and  resting  upon  sound  reason  and  policy, 
which  holds  that  purchasers  of  property  obviously  and 
notoriously  subjected  at  the  time  to  some  right  of  easement 
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or  semtude  aflfectiDg  its  physical  e<mdition,  take  it  sub- 
ject to  such  right,  without  any  express  exceptions  in  the 
conveyance ;  and  that  the  vendors  are  not  liablei  on  their 
covenants  by  reason  of  its  existence.  This  principle  has 
been  applied  in  the  case  of  a  highway  opened  and  in  use 
upon  the  land  at  the  time  of  the  conveyance.  Rawle  on 
Covenants,  141  et  seq. ;  Seribner  v.  Holmes ^  16  Ind.,  142. 

This  principle  seems  fully  applicable  to  the  present  case. 
There  is  no  material  difference,  so  &r  as  this  question  is 
concerned,  between  a  public  highway  and  a  right  of  flow* 
ing  the  land  by  a  mill-pond  in  actual  existence  upon  it.  In 
the  case  of  the  highway  the  doctrine  does  not  rest.upon  the 
fiEu^t  that  the  right  is  in  fiftvor  of  the  public,  but  that  the 
easement  is  obvious  aad  notorious  in  its  character,  and  that 
therefore  the  purchaser  must  bo  presumed  to  have  seen  it, 
and  to  have  fixed  his  price  for  the  land  with  reference  to  its 
actual  condition  at  the  time.  And  certainly  a  mill-pond 
ux>on  land  is  quite  as  notorious  an  object  as  a  highway, 
and  the  reason  for  the  presumption  just  suggested  is  quite 
as  strong.  The  contrary  doctrine  has  been  held,  in  respect 
to  highways,  in  Massachusetts  and  some  of  the  other  Ifew 
England  states ;  though  in  Herrick  v.  Moore^  19  Maine,  818, 
the  court  seem  to  imply  that  if  the  highway  had  been  actu- 
ally opened  and  in  use,  and  the  plaintiff  knew  of  its  exist- 
ence at  the  time  of  his  purchase^  their  conclusion  would 
have  been  different.  But,  however  that  might  have  been, 
the  weight  of  the  argument  is  decidedly  in  favor  of  the  rule 
held  in  Pennsylvania  in  Patteracn  v.  Arthurs^  9  Watts,  152, 
and  approved  in  WkUbeck  v.  Cookej  15  Johns.,  483.  And  to 
hold  that  every  highway,  in  open  notorious  use  as  such, 
upon  land  at  the  time  of  its  conveyance,  would  constitute 
a  ground  of  action  for  a  breach  of  the  covenant  against 
incumbrances,  unless  specially  excepted,  would  undoubt- 
edly, in  the  language  of  Chief  Justice  Spskcsb,  ^^open  a 
Vol.  XXn.— 41. 
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floodgate  of  litigation''  in  this  state,  as  ^ell  as  in  New 
York. 

There  is  another  class  of  cases  which  strongly  support 
the  same  conclusion.  The  principle  which  they  establish 
may  be  briefly  stated,  in  the  language  of  the  syllabus  to 
Seymour  v.  LeunSy  2  Beas.  (N.  J.),  489,  as  follows :  "  Where 
the  owner  of  two  tenements  sells  one  of  them,  the  purchaser 
takes  the  tenement  or  portion  sold,  with  all  the  benefits  and 
burthens  which  appear  at  the  time  of  the  sale  to  belong  to 
it,  as  between  it  and  the  property  which  the  vendor  retains.'^ 
The  case  cites  a  great  number  of  authorities  illustrating  the 
rule.  It  .was  also  in  accordance  with  the  French  law,  l» 
shown  in  Washburn  on  Easements,  pp.  16, 17.  And  a  very 
strong  instance  of  its  enforcement  is  found  in  the  recent  case 
of  Harwood  v.  Benton^  82  Yt,  724.  That  was  a  case  where 
the  owner  of  a  mill-pond  and  the  surrounding  lands  con- 
veyed a  lot  not  bounded  on  the  pond,  but  adjacent  to  it,  and 
which  was  sometimes  flowed,  though  not  continuously. 
The  deed  contained  the  usual  covenants,  with  no  exception 
or  reservation.  Yet  the  court  held  that  the  vendor  himself 
retdned  the  right  to  flow  the  lot  conveyed  as  it  had  been 
theretofore  flowed,  and  was  not  liable  on  his  covenants  by 
reason  of  the  existence  of  such  right.  According  to  that 
case,  if  the  defendant  here  had  himself  owned  the  mill  and 
dam  which  created  the  mill-pond,  he  would  have  retained 
the  right  to  flow  the  land  as  it  was  flowed,  and  would  not 
have  been  liable  on  the  covenants.  Can  there  be  any 
stronger  reason  for  holding  him  liable  now  ?  If  the  law, 
without  any  exception  in  the  deed,  will,  from  the  presumed 
understanding  of  the  parties,  based  upon  the  obvious  con- 
dition of  the  property  sold,  imply  a  reservation  in  favor  of 
the  vendor,  should  it  not  equally  imply  one  upon  the  same 
grounds,  when  the  continued  existence  of  the  right  is  of  no 
benefit  to  the  vendor  ? 
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True,  there  is  a  tedmical  difler^nce,  which  is  alluded  to 
in  the  case  last  cited.  That  is,  that  where  both  parcels  of 
land  are  owned  by  the  same  person,  the  servitude  imposed 
on  a  part  in  fityor  of  the  rest  is  not  technicallj  an  ease- 
ment, because  no  man  can  have  an  easement  in  his  own 
land.  But  the  implied  reservation  in  his  i&voT  takes  effect 
at  the  same  instant  with  his  covenants  on  the  delivery  of 
the  deed,  and  then  constitutes  an  easement  in  his  favor,  and 
consequently  an  incumbrance.  And  certainly  there  is  no 
more  ground  for  supposing  that  the  purchaser  in  such  case 
intends  to  take  the  property  subject  to  such  reserved  right 
in  fiftvor  of  his  vendor,  than  there  is  in  the  case  where  the 
property  in  whose  fiivor  the  servitude  is  imposed,  is  owned 
by  a  stranger,  to  suppose  that  he  intended  to  take  it  subject 
to  that.  This  class  of  decisions  does  not  rest  at  all  upon 
this  technicality,  but  upon  the  broad  substantial  grounds 
constituting  the  foundation  of  the  former  class.  And  the 
court  in  Vermont  quotes  from  Gale  &  Whately  on  Ease- 
ments the  following  passage,  which  puts  the  vendor  only  on 
the  same  footing  in  this  respect  with  other  a(^oining  owners : 
"  There  is  no  reason  why  a  purchaser  should  not  exercise 
the  same  degree  of  caution  in  ascertaining  what  easements 
his  projected  purchase  is  liable  to  in  favor  of  his  vendor  as 
well  as  in  favor  of  other  adjoining  owners."  The  substan- 
tial foundation  for  both  classes  of  decisions  is,  the  strong 
natural  presumption  that  the  parties  sell  on  the  one  hand,  and 
buy  on  the  other,  the  property  in  its  actual  physical  condi- 
tion, and  subject  to  such  rights,  either  in  favor  of  the  vendor 
or  others,  as  that  physical  condition  obviously  indicates, 
without  any  exceptions  or  reservations  concerning  them  in 
the  deed.  So  that  the  decisions  that  an  existing  highway 
in  fitvor  of  the  public,  and  a  right  of  flowing  the  land  con- 
veyed by  the  vendor  as  it  was  done  at  the  time  of  the  con- 
veyance, do  not  constitute  breaches  of  thet)ovenant  against 
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incumbrances  for  which  the  rend^Mr  is  liable^  reallj  rest 
upon  the  same  principle. 

The  court  below  compared  it  to  the  case  of  a  mortgage 
on  the  property  sold,  known  to  the  purchaser.  But  the  two 
cases  are  essentially  different.  A  mortgage  does  not  aflfoct 
the  physical  condition  of  the  property  at  alL  It  is  a  mere 
incident  to  a  debt  of  the  vendor;  and  where  the  purchase 
takes  his  covenant  against  incumbranoes,  there  is  no  reason* 
able  ground  for  supposing  that  he  intended  to  have  his  land 
subsequently  sold  to  pay  the  vendor's  debt,  or  else  to  pay  it 
himself.  It  is  so  different  from  the  question  that  has  been 
considered,  that  there  is  really  no  conotparison  between  thenu 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  triaL 


EssLiNGER,  Adm'r,  etc.,  vs.  Huxbkbb  and  wife. 

IM  B6|  1.  Af  between  the  meteriel-men  and  the  owner  of  the  bnUding,  the  fomer 
has  a  lien  for  material!  aold  to  the  latter  with  the  understanding  that 
they  were  to  be  need  in  erecting  the  baUding,  although  the  latter  made 
a  different  disposition  of  them,  and  protnred  materials  for  the  building 
elsewhere. 

2.  What  rule  would  obtain  as  between  differsnt  material-men,  where  both 
had  sold  on  the  eredit  of  the  building,  the  materials  of  one  being  used 
in  its  erection  and  those  of  the  other  not,  is  not  here  determined. 

8.  Where  materials  are  sold  generally  to  a  person  on  account,  without  any 
reference  to  the  use  to  be  made  of  them,  the  Tendor  has  no  lien  en  a 
building  which  is  the  separate  property  of  the  Tendee's  wife,  beoawe 
they  have  been  used  in  its  erection. 

4.  How  it  might  be  in  such  case,  if  the  purchaser  used  the  materials  in  his 
cvfi  building,  not  determined. 

APPEAL  from  the  Circuit  Court  for  Brcwn  County. 
Action  against  J^ecIeriaJ:  TF.£u«6n^  and  jyiaEiia,hifl  wife, 
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to  enforee  a  lien  fbr  the  price  of  a  quantity  of  lime  alleged 
to  have  been  fomiBhed  hj  the  plaintiff's  intestate  for  the 
erection  of  a  bride  building  on  premlsee  owned  by  the  wife 
as  her  separate  estate.  There  was  some  evidence  tending 
to  show  that  F.  W.  Buebner  dealt  in  lime.  The  circuit 
judge  instructed  the  jury,  that  if  there  was  an  understand- 
ing between  the  parties  that  the  lime  was  to  be  used  in  the 
erection  of  the  building  referred  to  in  the.  pleadings,  and  it 
was  furnished  by  pliuntiff 's  intestate  for  that  purpose,  he 
wafi  entitled  to  a  lien,  whether  in  fiEiot  it  was  so  used  or  not; 
and  also  (being  the  third  instruction  asked  by  the  plaintiff)^ 
that  should  the  jury  find  that  the  contract  for  lime  was 
made  by  the  plaintiff  with  F.  W.  Suebner^  yet  if  the  lime 
came  to  the  use  of  the  defSondant  JuUana  Huebnery  in  said 
building,  the  plaintiff  was  entitied  to  a  lien.  Judgment 
for  the  plaintiff;  and  defenda^t8  appealed. 

F.  H.  FXUs  ^  Hastings  and  J.  D.  Markham^  for  appellants, 
to  the  point  that  materials  must  be  actually  used  in  the 
building,  to  give  the  lien,  cited  80  Conn.,  472;  88  Me.,  144; 
42  id.,  77;  18  111.,  818;  18  Gray,  129;  8  Iowa,  419;  5  Cal., 
240 ;  2  ii,  90 ;  1  Wis.,  892;  2  id.,  79;  16  id.,  608. 

Ortgcfni  ^  Pmneyj  contra^  on  same  point  cited  2  Browne, 
(Pa.),  104;  2  Serg.  Jt  R,  170;  12  id.,  808;  10  Barr,  418. 

Paikb  J.  The  question  of  the  itiost  general  interest  prei> 
sented  by  the  case  is,  whether,  where  a  material-man  had 
sold  materials  for  the  erection  of  a  building,  with  the 
understanding  that  they  were  to  be  used  in  its  erection,  he 
would  be  entitied  to  the  lien  giyen  by  the  statute,  in  case 
the  purchaser  should  make  some  other  diBposition  of  them, 
and  procure  materials  for  the  building  elsewhere.  The 
court  below  held  that  he  would.  And,  as  between  the 
material-man  and  the  owner,  I  think  the  ruling  was  cor- 
rect    It  was  the  plain  intent  of  the  statute  to  a^ow  mat^ 
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rial-men  to  ftnmish  materiak  on  the  credit  of  the  building 
to  be  erected.  And  if  the  owner^  after  procuring  them  on 
that  credit,  could,  by  disposing  of  them  for  money  and  then 
procuring  other  materials,  either  with  that  money  or  other- 
wise, defeat  the  lien,  it  would  operate  as  an  evarion  of  the 
statute  and  a  fraud  on  the  material-man.  Uudoubtedly 
questions  of  equity  might  arise  between  differ^it  material- 
men, where  both  had  sold  on  the  credit  of  the  building, 
the  materials  of  one  being  used  in  its  erection,  and  those  of 
the  other  not,  which  might  require  the  interposition  of  a 
court  of  equity*  But  it  will  be  sufficient  to  settle  the  prin- 
ciples applicable  in  such  a  case  when  it  shall  arise. 

But,  without  examining  the  other  points  made,  I  think 
the  judgment  should  be  reversed  for  error  in  giving  the 
third  instruction  asked  by  the  plaintiff's  counseL  The 
building  was  the  separate  pn^erty  of  Jvlioma  Huebner. 
There  was  some  evidence  tending  to  show  that  F.  W. 
HuebneTj  her  husband,  dealt  in  lime.  He  testified  that  he 
had  sold  to  thirty  or  forty  different  persons  lime  which  he 
had  bought  of  the  plaintiff's  intestate.  The  third  instruc- 
tion asked  by  the  plaintiff  was  as  follows :  "  That  should 
the  jury  find  that  the  contract  for  lime  was  made  by  the 
plaintiff  with  F.  W.  Huebner^  yet  if  the  lime  came  to  the 
use  of  the  defendant  Juliana  Suebnerj  in  said  building,  the 
plaintiff  is  entitled  to  a  lien."  The  plain  meaning  of  this 
is,  that  although  the  lime  was  sold  generally  to  F.  W. 
Huebner  on  account,  and  without  any  reference  to  this  or 
any  other  building,  yet,  if  he  allowed  any  portion  of  it  to 
be  used  in  his  wife's  building,  that  would  give  the  lien. 
This  is  not  the  law.  How  it  might  be  in  such  a  case  if  the 
purchaser  used  the  material  in  his  own  building,  it  is  not 
necessary  to  inquire.  But  it  seems  clear  that  one  who  sells 
materials  to  another  generally,  without  reference  to  any 
building,  cannot  follow  them  with  a  lien  into  the  buildings 
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of  other  parties  to  whom  the  purchaser  may  transfer  them. 
And  it  would  make  no  difference  that  they  were  used  upon 
the  separate  pn^erty  of  the  purchaser's  wife.  As  the  evi- 
dence fairly  raised  the  question  whether  some  portion,  at 
least,  of  the  lime  was  not  sold  to  F.  W.  Huebner  generally, 
on  account,  without  any  reference  to  the  building,  and  afi 
the  instruction  is  applicable  to  such  evidence  was  errone- 
ous, the  judgment  must  be  reversed,  with  costs,  and  the 
cause  remanded  for  a  new  triaL 
By  the  Court. — Ordered  accordingly. 


CoBNBLius,  Adm'x,  etc.,  vs.  Thb  Cmr  ot  Applbtov. 

1.  Where  a  bridge  becomes  ineeenre  in  the  forenoon,  needing  repairs  which 

cannot  at  once  be  made,  the  fastening  seourelj  across  the  end  of  the 
bridge,  breast  high,  of  a  plank  a  foot  wide,  is  a  sufficient  noUoe  to  trarelert 
that  the  bridge  is  impassable. 

2.  Upon  such  a  state  of  facts  being  shown  bj  the  plaintiff  in  an  action  to 

recover  for  the  death  of  a  person  who  fell  through  the  bridge  in 
attempting  to  cross  it,  a  nonsuit  should  hare  been  granted. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

Action  under  the  statute  for  causing  the  death  of  the 
plaintiff's  intestate  by  suffering  a  bridge  which  was  out  of 
repair  to  be  left  open  at  night,  without  a  watchman,  proper 
guards,  or  a  light  to  warn  of  danger,  in  consequence  of 
which  the  intestate,  without  negligence  on  his  part,  fell 
through  and  was  drowned.  The  fitcts  proved  are  sufficiently 
stated  in  the  opinion.  After  the  pluntiff 's  case  was  closed,  a 
motion  for  nonsuit  was  overruled.  The  circuit  judge  left  it 
to  the  jury  to  say  whether  the  plank  placed  across  the  end 
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of  the  bridge  was  sufficient  notice  to  the  decefteed  that  the 
bridge  was  oneafe.  Vefdiot  for  plaintiff;  motion  for  a  new 
trial  oveiToledy  and  judgment  on  tbe  verdict;  from  which 
defiendant  appealed* 

W.  S.  Warner^  for  appellant 

HiuM  ^  Wigman^  for  respondent : 

Unleea  the  negligence  is  very  palpable,  thtf  question  should 
be  left  with  the  jury.  Negligence  is  very  seldom  shown  by 
such  direct  and  positive  evidence  that  it  can  be  taken  from 
the  jury.  When  the  &cts  or  the  in£Brences  frt>m  them  are 
in  any  degree  doubtful,  the  matter  is  for  the  jury.  18  K 
T.,  538;  24  How.  Pr.,  172;  28  id.,  492;  24  id.,  16 ;  24  N. 
T.,  480;  1  Daly,  202;  19  Conn.,  566;  8  E.  D.  Smith,  106; 
20  Barb.,  282 ;  6  Shep.,  174 ;  Story  on  BaU.,  §§  11-14 ;  AngeU 
on  Corp.,  U  27--5L 

CoLB,  X  We  t^ink  the  motion  for  a  nonsuit  should  have 
been  granted,  for  the  reason  that  the  evidence  on  the  part 
of  the  plaintiff  not  only  disproved  the  allegation  of  negli- 
gence on  the  part  of  the  city  in  respect  to  placing  proper 
guards  on  the  bridge  to  warn  the  traveling  public  of  its 
dangerous  condition,  put  did  prove  negligence  on  the  part 
of  the  deceased.  It  appears  that  the  bridge  was  broken  on 
the  morning  of  the  day  the  deceased  was  drowned,  so  that 
the  draw  could  not  be  closed.  Nor  could  the  injury  be  at 
once  repaired.  The  south  half  of  the  draw  was  necessa* 
rily  left  open ;  and,  about  eighteen  feet  from  the  open  water, 
a  plank  was  placed  across  the  bridge  from  side  to  side. 
The  plank  was  a  foot  wide,  and  about  breast  high;  and 
it  is  perfectly  obvious  that  no  person  could  reach  the 
open  draw  without  running  against  this  plank.  It  is  true, 
a  temporary  crossing  had  been  made  by  means  of  a  scow 
which  was  placed  on  the  upper  side  of  the  bridge,  over 
which  foot  passengers  could  cross.    The  scow  did  not  reach 
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Ilie  south  end  of  the  bridge  utid  a  oonneotioa  was  made  by 
means  of  plank  from  tiie  soow  to  the  bridge*  But  no  per- 
son oould  reaoh  this  temporary  orosaing,  even,  without  run- 
ning against  the  plank  extending  across  the  bridge  as  above 
stated.  And  that  plank,  placed  as  it  was,  gave  ample  notice 
to  trayelers  that  the  bridge  was  impassable.  If  a  person, 
on  coming  to  that  obstruction,  still  persisted  in  attempting 
to  cross  the  canal  over  the  temporary  crossing,  he  did  so  at 
his  peril.  There  is  surely  no  possible  ground  for  saying 
that  sufficient  notice  was  not  given  by  the  city  authorities 
that  the  bridge  was  unsafe  and  dangerous.  What  more 
could  the  city  do  than  obstruct  and  block  the  passage  in  the 
manner  it  did?  No  person,  in  the  exercise  of  ordinary 
care,  upon  coming  to  such  an  obstruction  across  a  bridge, 
would  attempt  to  go  forward  in  the  dark.  The  counsel  for 
the  respondent  insisted  that  it  was  the  duty  of  the  city  to 
place  a  light  or  station  a  watchman  at  the  bridge,  to  warn 
the  traveling  public  of  its  exposed  condition.  But  what 
better  warning  could  a  traveler  have  of  the  impassable  con- 
dition of  the  bridge,  than  to  find  the  passage  obstructed  by 
a  plank  a  foot  wide  and  breast  high,  securely  fastened,  as 
the  proof  shows  the  plank  was  in  this  case  ?  And  the  neg- 
ligence of  the  deceased  seems  the  greater  when  we  consider 
that  he  crossed  the  bridge  just  before  it  was  broken,  and 
returned  to  it  when  it  was  very  dark*  Of  course  he  knew 
nothing  about  the  temporary  crossing  which  had  been  pre- 
pared for  foot  passengers.  He  found  the  way  blocked  up. 
If  he  attempted  to  proceed,  and  fell  into  the  canal  and  was 
drowned,  his  own  negligence  directly  contributed  to  the 
£Ettal  result  The  probability  is,  that  he  fell  into  the  canal 
at  some  distance  below  the  bridge.  However  this  may  be, 
he  surely  could  not  have  passed  the  obstruction  placed  upon 
the  bridge,  and  have  got  into  the  canal  at  that  point,  while 
in  the  exercise  of  proper  care  and  diligence. 
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All  these  facts  were  so  plainly  disclosed  by  the  testimony 
^yen  on  the  part  of  the  plaintiff,  that  there  was  really  no 
case  to  go  to  the  jory.  And  certainly  the  plaintiff's  case 
was  not  at  all  aided  by  the  testimony  introduced  on  the 
part  of  the  defense. 

By  the  CburL — ^The  judgment  of  the  circuit  court  is 
reversed,  and  a  new  trial  awarded. 


RoBY  vs.  HUDD. 


An  order  striking  from  the  calendar  an  appeal  from  a  Jnstioe  of  the  peace 
on  the  ground  that  no  notice  of  trial  had  been  giTon,  merelj  works  a 
continuance,  and  is  not  appealable. 

APPEAL  from  the  County  Court  of  Ouiagamie  County. 
W.  S.  Warner y  for  appellant 
71  JB.  Suddj  in  person. 

Painb,  J.  This  action  was  commenced  before  a  justice 
of  the  peace,  and  was  taken  by  appeal  to  the  county  court 
A  return  having  been  made,  the  plaintiff's  counsel  noticed 
the  case  for  hearing,  and  it  was  put  on  the  calendar.  This  was 
done  within  the  fifteen  days  next  preceding  the  commence- 
ment of  the  session  of  the  legislature.  The  defendant 
moved  to  strike  it  from  the  calendar,  for  the  reason  that  he 
had  been  elected  a  member  of  the  le^slature,  and,  by  the 
constitution,  was  exempt  from  the  service  of  civil  process 
at  the  time  the  notice  of  trial  was  served.  He  claimed  that 
the  notice  of  trial  constituted  a  breach  of  his  privilege. 
The  county  court  granted  the  motion ;  and  from  that  order 
this  appeal  was  taken. 
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Bnt  the  order  is  not  appealable.  If  it  merely  worked  a 
continnance  of  the  case,  it  would  not  be  claimed  to  be  ap- 
pealable. Bat  counsel  contended  that  because  the  statute 
in  regard  to  appeals  from  justices'  courts  provided  that 
when  noticed  for  hearing,  they  should  be  placed  on  the 
calendar,  "  and  remain  there  without  further  notice,"  the 
order  striking  it  off  was  equivalent  to  a  final  disposition  of 
the  case,  and  that  there  was  no  way  to  get  it  on  again.  But 
whether  the  county  court  was  right  or  wrong  in  striking  the 
case  off,  upon  the  ground  stated,  it  undoubtedly  has  power 
to  replace  it  on  the  calendar  on  motion.  The  order  certainly 
was  not  intended  to  work  a  dismissal  of  the  appeal,  and  can- 
not be  construed  as  having  that  effect.  It  was  no  more  than 
a  continuance  of  the  case,  which  was  within  the  discretion 
of  the  court  And  though,  perhaps,  the  more  regular 
method,  in  view  of  the  statute  above  referred  to,  would  have 
been  to  grant  an  ordinary  continuance,  yet  the  form  adopted 
cannot  be  said  to  be  so  substantially  different  as  to  make  the 
order  appealable. 

The  appeal  must  therefore  be  dismissed,  with  costs. 

By  the  GcfwrU — Ordered  accordingly. 


Whitb  vs.  The  Citt  of  Applbtoit. 

Board  0/  EguaiUMiim. 

A  board  of  eqaaliiaiion  had  no  power  to  increase  tlie  ralaaiion  placed  npon 
a  merchant's  stock  in  his  sworn  statement,  nnder  ch.  688,  Laws  of  1865. 

APPEAL  from  the  County  Court  of  Ckdagcmie  County. 
The  plaintiff,  a  merchant,  set  down  the  monthly  average 
of  his  stock  at  $660,  in  his  sworn  statement  returned  to  the 
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assessor  under  tlie  law  of  1865.  The  board  of  equalization 
of  the  city  of  Appleton  added  to  the  valuation  the  sum  of 
$2,4G0.  The  plaintiff  paid  |37.00,  being  the  tax  on  $1,000, 
and  paid  the  further  sum  of  $74.81  (the  tax  on  $2,060.) 
under  protest^  after  his  goods  had  been  seized  therefor,  and 
brought  this  action  before  a  justioe  of  the  peace  to  recover 
back  the  $74.81.  The  answer  alleged  that  the  statement 
returned  by  the  plaintiff  was  fidse  and  fraudulent;  that  he 
had  in  his  possession,  liable  to  taxation,  at  the  time  of  mak- 
ing such  statemept,  personal  property  to  the  amount  of 
$8,060 ;  and  that  the  board  of  equalization  ascertained  that 
fact  upon  examination,  and  added  the  $2,400  in  order  to 
equalize  the  burden  of  taxation.  After  demurrer  to  the 
answer  overruled,  trial  had,  and  judgment  in  favor  of  plain- 
tiff for  $51.80,  defendant  appealed  to  the  county  court 
On  the  trial  there,  plaintiff  testified,  among  other  things, 
that  when  he  took  an  account  of  stock,  he  discovered  he  had 
made  a  mistake  in  listing  only  $660 ;  that  $1,400,  was  the 
average  amount,  which  he  should  have  listed.  Defendant 
gaVe  in  evideilce  the  minutes  of  the  proceedings  of  the  board 
of  equalization,  which  contained  the  following :  "  On  mo- 
tion, the  board  proceeded  to  a  review  and  equalization  of 
the  assessment  of  1866.  On  motion,  W.  D.  White  raised  from 
$660  to  $3,060.**  He  also  showed  that  due  notice  was  given 
of  the  meeting  of  the  board.  The  plaintiff  made  an  offer 
of  proof  that  the  board  raised  his  assessment  without  any 
evidence  before  them,  and  of  their  own  motion,  which  was 
rejected  on  the  ground  that  the  action  of  the  board  was  final 
and  conclusive.  Judgment  for  the  defendant;  and  plaintiff 
appealed. 

Hvdd  ^  Wiffmany  for  appellant 

W.  S.  Warner  J  for  respondent : 

The  evidence  shows  that  the  plaintiff's  sworn  statement 
was  fraudulent  and  fs^lse.    The  board  of  equalization  acted 
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in  a  jadicifil  capacity ;  it  mart  be  prMumed  that  they  acted 
on  proper  evidence,  and  their  acts  cannot  be  inquired  into 
collaterally.  6  Barb.,  621.  Their  asaesBment  wtus  a  judicial 
act,  upon  which  a  terUorari  would  lie.  8  Denio,  119;  5 
Barb.,  607;  47  id.,  820;  86  N.  Y.,  288.  The  only  question 
is,  whether  the  board  has,  under  any  circumstances,  the 
right  to  change  or  equalize  th)B  value  of  personal  property, 
as  sworn  to,  under  sec.  7,  oh.  688,  Laws  of  1866.  The  oath 
required  by  that  section  is  to  ^^  a  statement  of  all  personal 
property  which  by  this  act  he  is  required  to  list,''  and  the 
next  section  provides  that  <^  in  no  case  shall  the  person  mak- 
ing the  statement  be  allowed  to  value  the  property  which  he 
is  required  to  lisf  The  22d  section  provides  that  the 
board  of  equalization  ^  shall  annually  equalize  the  assess- 
ment of  new  entries,  new  structures,  and  personal  property, 
and  such  equalized  value  shall  be  the  true  value  thereof,  and 
shall  be  so  returned  by  the  assessor."    See  18  Wis.,  257. 

DixoK,  C.  J.  The  only  question  in  this  case  is  as  to  the 
power  of  the  board  of  equalization  of  the  city  of  Appleton 
to  increase  the  value  of  an  item  of  merchant's  stock  listed 
and  returned,  and  the  value  thereof  sworn  to,  by  the  plain- 
tiff, in  a  statement  made  by  him  pursuant  to  the  requirements 
of  chapter  538,  Laws  of  1865.  The  plaintiff,  a  merchant 
doing  business  at  the  city  of  Appleton,  stated  the  value  of 
the  personal  property  pertaining  to  his  business,  at  the  sum 
of  $660.  To  this  the  board  of  equalization  added  the 
further  sum  of  $2,400,  and  the  same  was  carried  out  in  the 
assessment  roll,  and  the  plaintiff  assessed  accordingly.  An 
examination  of  sections  18, 14  and  15  of  the  act  will  show 
very  clearly  that  property  of  this  description  is  to  be 
listed  and  returned,  not  article  by  article  like  the  items  of 
personal  property  elsewhere  designated  by  the  act  as 
^  enumerated  articles,"  of  which  the  assessor  is  to  fix  the 
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valiie,  but  by  the  average  value  of  the  stock  on  hand 
throughout  t^e  year,  which  value  ie  to  be  ascertained  and 
fixed  by  the  owner  himself.  The  law  in  this  respect  is  the 
same  as  by  the  act  of  1860.  (Laws  of  I860,  ch.  886,  sees. 
18, 14  and  15),  under  which  the  case  of  Matkesm  v.  The  Town 
of  Mazomaniej  20  Wis.,  191,  was  decided;  and  the  rule  of 
that  case  must  govern  this.  The  board  of  equalization  had 
no  power  to  increase  the  valuation  of  the  property  in 
.question. 

By  the  OmrU — Judgment   reversed,  and   a   new   trial 
awarded. 


CUTHBBBT  VB.  ThB  CiTY  OF  ApPLBTOH. 

J)uty  of  eUff  to  JUq>  ttreet  m  rtpaJr.'^Notit^    PUadmg. 

1.  A  complaint  against  a  oitj  for  an  injnrj  oansed  hy  a  iidewalk  being  oat 

of  repair,  must  sliow  that  the  <Aty  authorities  had  notiee  of  the  defect, 
or,  with  reasonable  ci^e,  might  haye  known  of  it. 

2.  Obligation  of  citj  to  keep  its  streets  in  repair  not  affected  bj  the  tut 
^     that  it  may  order  the  repair  to  be  made  hy  adjoining  lot  owner,  and  on 

his  failure  may  cause  it  to  be  made  at  the  expense  of  the  lot. 

APPEAL  from  the  Circuit  Court  for  Outagamie  County. 

The  complaint  stated  that,  on  etc.,  a  certain  portion  of 
the  side-walk  on  College  avenue  in  the  city  of  Appleton, 
became  out  of  repair,  the  planks  thereof  having  been  car- 
ried away,  leaving  an  open  space  in  the  walk  of  several  feet 
unplanked,  at  a  point  where  the  grade  of  the  walk  had  been 
changed  by  order  of  the  city,  so  as  to  leave  a  dangerous  hole 
or  pitch,  which  walk  was  suffered  by  said  city  to  remain 
open  during  the  night  of  said  day,  without  any  protection 
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against  accidents ;  and  that  the  plaintiff,  walking  there  that 
night,  unaware  of  danger,  was  accidentally,  without  negli- 
gence on  his  part,  and  in  consequence  of  said  neglect  and 
fault  of  the  city,  precipitated  into  said  hole,  whereby,  etc. 
A  demurrer  to  the  complaint  was  sustained;  and  plaintiff 
appealed  from  the  order. 

Hvdd  ^  WigmaTij  for  appellant,  argued  that  the  general 
allegation  that  the  accident  happened  by  the  negligence  of 
the  defendant,  was  sufficient  to  admit  proof  of  the  fiicts, 
citing  20  Wis.,  688;  4  Kern.,  810;  16  N.  Y^,  448-60.  The 
complaint  here  states  more— a  sidewalk  defective,  a  new 
grade  established,  a  dangerous  hole  left  without  guards  to 
warn  the  night  traveler,  and  an  accident  by  reason  of  such 
negligence.  If  a  cause  of  action  may  be  gathered  from  a 
complaint,  it  is  enough,  though  inartificially  drawn.  16 
Wis.,  604.  As  to  the  general  liability  of  a  city  for  neg- 
ligence, they  cited  1  Sand£  (S.  C),  222 ;  9  K  Y.,  168 ;  6  id., 
869;  16  id.,  168;  17  id.,  104. 

W.  S.  WameVy  for  respondent,  referred  to  the  charter  of 
the  defendant  city,  by  which  it  is  directed  that  the  street 
commissioner  shall  adopt  general  regulations  requiring 
owners  or  occupants  of  lots  to  repair  the  sidewalks,  and  to 
employ  a  person  to  do  so,  when  they  neglect  or  refuse, 
making  the  expense  a  lien  on  the  lot,  to  be  collected  as 
other  special  taxes,  and  declaring  that  when  work  is  ordered 
to  be  done  at  the  expense  of  any  lot,  the  city  should  in  no 
event  be  responsible  for  payment;  and  he  argued  that  the 
duty  of  repairing  sidewalks  was  imposed  upon  the  owners 
or  occupants  of  the  lot;  that  the  commissioner  could  act 
only  after  their  refusal,  in  case  he  could  find  some  one  who 
would  perform  the  work  and  take  the  commissioner's  cer- 
tificates in  payment;  and  that  a  corporation  is  liable  for 
nonfeasance  of  its  officers  or  agents  only  when  the  duty  to 
be  performed  is  absolute,  and  due  from  it,  and  the  means  to 
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perform  are  at  its  dispOBal.  15  Barb.,  427 ;  12  id.,  161 ;  11 
N.  T.,  892.  He  cited  also  as  to  the  liability  of  the  <jity,  5 
N.  T.,  48-  8  id.,  222;  11  id.,  482. 

CoLH,  J.  It  is  objected  that  the  complaint  in  this  case 
was  defective,  because  it  was  not  alleged  that  the  city 
authorities  had  notice  of  the  defect  in  the  sidewalk.  It  ap- 
pears to  us  that  this  point  is  well  taken,  and  that  the  com- 
plaint should  have  contained  some  such  allegation.  It  will  be 
noticed  that  it  is  not  averred  that  the  planks  were  taken  up  and 
removed  under  the  direction  of  the  city  authorities,  from 
which  fact  a  knowledge  of  the  condition  of  the  walk  might  be 
presumed.  It  is  true,  it  is  alleged  that  the  city  had  ordered 
the  grade  of  the  walk  changed.  But  this  fails  to  show  that 
the  planks  of  the  walk  were  removed  at  the  direction  of  the 
city,  or  that  the  city  officials  knew  of  the  dangerous  condition 
of  the  walk.  It  is  merely  alleged  that  on  or  about  the  17th 
day  of  September,  1867,  the  sidewalk  at  the  place  mentioned 
became  and  was  out  of  repair — ^the  planks  thereof  having 
been  taken  up  and  carried  away,  in  consequence  of  which 
there  was  an  open  space  left  in  the  walk  of  several  feet, 
just  where  the  grade  of  the  walk  had  been,  by  the  order  of 
the  city,  changed,  so  as  to  make  and  leave  a  dangerous  hole 
or  pitch  in  the  walk,  into  which  the  plaintiflF  fell  during  the 
night  of  the  17th  of  September,  and  received  the  injuries 
complained  o£  But  all  this  fails  to  show  negligence  on  the 
part  of  the  city.  For  it  is  quite  consistent  with  this 
allegation,  and  perhaps  the  most  natural  inference  to  be 
drawn  from  it,  that  the  owner  or  occupant  of  the  ac^oining 
lot,  at  his  own  instance,  removed  the  plank  but  a  few  hours 
before  the  accident,  and  that  the  city  authorities  knew 
nothing  about  it  If  so,  would  the  city  be  liable  for 
damages  sustained  by  the  plaintiff  in  consequence  of  the 
defect,  without  having  some  notice  of  the  condition  of  the 


Digitized  by 


Google 


FEBEUARY  TERM,  1868.  645 

Guthb6rt  Ti.  The  Citjr  of  AppUton. 

walk  ?  It  appears  to  us  that  the  cily  should  not  be  held 
liable  unless  it  had  notiQe  of  the  defect;  or  unless  the  defect 
had  continued  for  such  a  length  of  time  as  to  lead  to  the 
presumption  that  the  city  authorities  knew  of  it,  or  with 
reasonable  care  and  vigilance  might  have  known  of  it 
But  surely  there  is  nothing  in  the  complaint  which  shows 
that  the  planks  were  moved  by  any  one  connected  with  the 
city  authorities,  or  that  the  city  authorities  had  any 
knowledge  that  the  walk  was  in  a  dangerous  condition,  or 
that  the  hole  into  which  the  plaintiff  fell  had  been  in  existence 
for  such  a  length  of  time  as  would  justify  the  court  in  pre- 
suming that  the  corporation  had  notice  of  its  existence. 
And  something  of  the  kind  should  be  averred  in  order  to 
show  negligence  on  the  part  of  the  city. 

K,  however,  notice  of  the  existence  of  the  defect  in  the 
walk  were  brought  home  to  the  knowledge  of  the  city 
authorities,  or  could  be  inferred  from  the  length  of  time  it 
had  existed,  then,  although  the  expense  of  keeping  the  side- 
walk in  repair  was  imposed  by  the  charter  upon  the 
adjoining  lot,  yet  we  think  the  city  would  still  be  liable. 
For  the  sidewalk  is  a  part  of  the  public  street,  and  the  law 
imposes  upon  the  city  the  duty  of  keeping  in  good  and 
sufficient  repair  all  portions  of  the  streets  subject  to  its  con- 
trol. And  this  obligation  is  in  no  degree  affected  by  the 
consideration  that  it  has  power  to  order  the  repair  or  con- 
struction of  sidewalks  to  be  made  by  the  adjoining  lot 
owners,  and,  in  case  of  their  non-compliance  with  such 
order,  to  make  the  expense  a  lien  upon  the  lot  For  the 
city  has  the  power  to  compel  the  lot  owners  to  make  all 
necessary  repairs  on  the  sidewalks,  and,  if  they  neglect  to 
do  so,  may  let  the  work  to  the  lowest  bidder.  It  thus  has 
ample  power  within  its  control  to  keep  the  walks  in  a  proper 
condition,  and  meet  the  duty  imposed  upon  it  by  law.  And 
if  it  neglects  to  perform  this  duty  of  keeping  the  sidewalks 
Vol.  XXn.— 42. 
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in  repair,  after  notice  of  a  defect  in  snch  sidewalks,  or 
where,  with  proper  care,  the  officers  of  the  city  might  have 
known  of  the  defect,  it  is  perfectly  just  that  the  city  should 
be  held  liable  for  all  injuries  occasioned  thereby.  We  have 
deemed  it  necessary  to  say  this  much  in  answer  to  the 
argument  of  the  counsel  for  the  respondent,  that  the  city 
under  no  circustances  could  be  liable  for  such  damages, 
because  the  expense  of  repairing  the  sidewalks  was  imposed 
upon  the  lot  owners  and  not  upon  the  corporation.  But 
although  this  is  so,  the  city  is  not  exonerated  from  its  duty 
towards  the  public  to  keep  its  streets  and  walks  in  a  good 
condition.  Manchester  v.  Tfie  City  of  Hartford^  30  Conn., 
118 ;  Hutsm  v.  The  Mayor  of  N.  F.,  9  N.  T.,  168 ;  Veazie 
V.  Penob.  R.  R.  Co.,  49  Me.,  119;  2  Hilliard  on  Torts,  pp. 
601-2;   Wallace  v.  The  Mayor,  etc.,  of  N.  F.,  2  Hilton,  440. 

But,  for  the  defect  in  the  complaint  first  above  noticed, 
the  order  sustaining  the  demurrer  must  be  affirmed. 

By  the  Court — Ordered  accordingly. 


J^_m  Griffith  vs.  Smith. 


E^pUvm  agatMt  offictr. 


Where  *  Imwftd  writ  oommanded  an  officer  to  seize  specific  chattels,  thej 
cannot  be  taken  ftrom  his  oustodj  bj  a  writ  of  replerin. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

Replevin,  for  a  lot  of  pine  logs.  Answer,  inter  aUa,  that 
on  etc.,  one  James  L.  Eaton  filed  in  the  office  of  the  clerk 
of  the  city  of  Oshkosh  his  petition  for  a  lien  upon  said  logs 
(giving  a  particular  description  of  them)  for  the  value  of  his 
Bervices  performed  on  the  same,  at  the  request  of  Charles 
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R.  Eaton  and  John  W.  Eaton,  in  catting,  rafting,  etc. ;  that 
Baid  James  L.  Eaton  brought  his  action  in  the  circuit  court 
of  said  county  against  Charles  R*  Hud  John  W.  Eaton,  to 
enforce  said  lien ;  that  the  defendant,  by  his  under-sheriff, 
seized  the  logs  in  controversy  under  a  writ  of  attachment 
issued  in  said  action  commanding  him  to  seize  the  identical 
logs  described  in  the  plaintiff's  complaint  herein,  and  hold 
them  to  satisfy  the  judgment  which  might  be  rendered,  etc. 
The  verification  of  the  petition  for  the  lien,  and  of  the  com- 
plaint to  enforce  the  lien,  was  made  by  the  attorney  of  James 
L.  Eaton,  on  information  ^ven  to  him  by  John  W.  Eaton, 
said  James  being  at  the  time  out  of  the  county.  Judgment 
appears  to  have  been  rendered  in  favor  of  James  L.  Eaton 
against  Charles  R.  and  John  W.  Eaton,  June  20th,  1867,  for 
1659.88.  On  the  trial,  the  plaintiff  introduced  evidence 
tending  to  show  that  the  logs  were  cut  and  rafted  for  Charles 
R.  Eaton,  John  W.  Eaton  and  one  Matthews,  as  partners ; 
that  the  plaintiff,  Oriffiihj  purchased  the  logs,  in  the  water, 
from  said  Matthews  and  Charles  R.  Eaton ;  that  before  he 
paid  for  the  logs,  he  asked  James  L.  Eaton  if  he  had  any 
lien  on  them,  who  replied  that  he  had  not;  and  that  the 
plaintiff,  relying  on  that  statement,  paid  Matthews  for  the 
logs.  The  circuit  judge  charged  the  jury  that  the  sheriff 
was  protected  by  his  writ,  and  that  the  property  was  not  sub- 
ject to  replevin.  Verdict  and  judgment  for  the  defendant; 
and  plaintiff  appealed. 

C.  Ooolbaughy  for  appellant : 

If  James  L.  Eaton  told  the  plaintiff  before  he  paid  for  the 
logs,  that  he  had  no  Hen  on  them,  and  the  plaintiff  acted  on 
that  statement,  it  is  a  plain  case  of  estoppel.  10  Wis.,  453 ; 
2  Abb.  N.  Y.  Dig,,  687,  and  cases  there  cited.  The  sheriff 
is  a  nominal  party,  and  his  position  is  no  better  than  that  of 
James  Jj.  Eaton.  K  the  proceedings  in  the  case  of  James 
L.  Eaton  against  C.  R.  and  J.  W.  Eaton  cannot  be  assailed 
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here,  how  can  the  present  plaintiff  protect  himself  7  He 
was  not  a  party  to  that  action,  and  could  not  come  in  and 
defend  it    Laws  of  1864,  ch.  168. 

Felker  ^  Weisbrod^  for  respondent,  cited  6  Wend.,  170; 
1  Wis.,  457, 467;  7  id.,  128;  2  id.,  98;  14  id.,  88;  2  CSoms., 
478;  Carthew,  880;  4^is.,  808;  4Denio,  446;  20  Barb., 
850,  861,  862. 

Paikb  J.  This  was  an  action  to  recover  possession  of  a 
quantity  of  logs.  The  defendant  held  them  as  sheriff,  hay- 
ing seized  them  by  virtue  of  a  writ  of  attachment,  issued 
in  a  proceeding  to  enforce  a  lien  tor  labor  in  getting  out  the 
logs.  The  writ,  in  such  a  case,  commands  the  officer  to 
seize  and  hold  the  identical  property  which  is  claimed  to  be 
subject  to  the  lien.  The  case  falls,  therefore,  precisely 
within  the  principle  established  in  Wdikiiu  v.  Page^  2  Wis., 
98,  and  re-affirmed  in  Weinberg  v.  Oonaver^  4  id.,  808.  Those 
cases  held  that,  upon  the  facts  here  presented,  the  officer 
was  not  liable  to  an  action  of  replevin.  And  whatever 
might  be  the  opinion  of  the  court  as  now  constituted  upon 
the  question,  were  it  a  new  one,  we  shall  not  now  attempt 
to  re-examine  a  question  that  has  been  so  long  decided. 
The  counsel  for  the  appellant  alleges  that  there  was  collu- 
sion between  the  parties  to  the  lien  proceeding,  and  there  is 
some  evidence  indicating  that  such  might  have  been  the  &ct 
And  if  the  question  could  be  gone  into  in  this  action,  it  is 
possible  that  the  right  of  the  plaintiff  might  have  prevailed 
against  the  attachment  But  it  being  once  determined  that 
the  officer  is  not  liable  to  the  action,  for  doing  what  a  legal 
writ  specially  commanded  him  to  do,  it  is  useless  to  sug- 
gest or  enquire  what  the  merits  might  have  been  in  case 
the  action  could  have  been  sustained.  What  may  be  the 
remedy  of  a  party  situated  as  the  plaintiff  claims  to  be,  is 
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not  Bd  obvioQS  that  we  feel  called  on  to  make  any  snggee- 
tions  in  regard  to  it,  in  advance  of  a  neoeBsily  for  doing  bo. 

The  judgment  most  be  affirmed. 

By  ihe  QmrU — Judgment  affirmed* 


Ernst  ts.  Thib  SrBAMBOArr  Bbookltn. 

ehargi  boat, 

I.  In  an  motion  under  eh.  150,  B.  8.  ('<  for  eoUeetlon  of  demand  agalnai 
boaU  and  tete^  "),  plaintiff  eannoi  be  a  wHnets  In  bU  own  behalf 
withoat  haTing  giTen  notioe  of  hit  intended  ezaminationt  ae  prescribed 
by  oh.  17,  Laws  of  1868. 
2.  Whether  the  steward  of  a  steamboat  is  an  agent  within  the  meaning  of 
ch.  150,  so  as  to  charge  the  boat  with  debta  oontraoied  by  him  for  sup- 
plies of  food  used  on  board,  la  a  question  d  faet  depending  on  the 
general  usage  and  authority  of  stewards  in  such  oases. 

9.  If  the  steward  was  under  contract  to  board  the  officers  and  crew  for  a 
price  to  be  paid  bj  the  owners,  and  the  person  ftumishing  the  supplies 
knew  it,  the  boat  would  not  be  liable. 

APPEAL  from  the  Circuit  Court  for  Winneboffo  County. 

Action  against  a  steamboat  to  recover  for  meat  alleged 
to  have  been  furnished  at  the  request  of  an  agent  of  the 
boat,  and  used  by  the  officers,  hands  and  passengers.  It 
appeared  on  the  trial  that  The  Brooklyn  was  a  freight  boat^ 
engaged  in  navigating  Lake  Winnebago  and  Fox  River, 
and  that  the  supplies  in  question  were  purchased  by  the 
steward.  The  plidntiff  was  admitted  as  a  witness  on  his 
own  behalf,  against  the  objection  of  counsel  for  defendant 
Some  proof  was  given  as  to  the  custom  of  stewards  on  such 
boats  to  purchase  supplies.  The  defendant  offered  proof 
that  the  steward  agreed  to  frimish  provisions  and  board  the 
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officers  and  hands  on  the  boat  at  a  certain  price  per  week, 
to  be  paid  bj  the  owners,  and  that  the  supplies  were 
famished  to  the  steward  while  he  was  acting  under  that 
agreement  The  evidence  was  excluded*  Verdict  and 
judgment  for  plaintiff;  and  defendant  appealed. 

Grobe  Botcckf  for  appellant,  argued,  inter  oUol^  that  the  court 
erred  in  admitting  the  evidence  of  the  plaintiff  below  with- 
out notice. 

Fdker  ^  Weisbrody  for  respondent 

Dixon,  C.  J.  Whether  the  steward  of  a  steamboat  is  an 
agent  thereof,  within  the  meaning  of  sec.  1,  chap.  150,  so 
as  to  charge  such  boat  with  debts  contracted  by  him  for  sup- 
plies of  food  fhmished  and  used  on  board  such  boat,  is 
altogether  a  question  of  fact,  depending  on  the  general 
usage  and  authority  of  stewards  in  such  cases.  If,  by  the 
general  custom  and  usage  of  steamboats  navigating  the 
same  waters,  stewards  are  authorized  to  contract  for  such 
supplies  and  charge  their  boats,  then  the  steward  is  such 
agent;  otherwise,  not — unless  expressly  made  so  by  the 
owners  of  the  boat  This  is  a  question  of  i&ct  for  the  juiy, 
and  the  court  was  right  in  receiving  and  submitting  evi- 
dence upon  it  to  them. 

K,  however,  it  should  be  made  to  appear  in  such  case 
that  the  person  acting  as  steward  was  engaged  under  a 
special  contract  with  the  owners  of  the  boat,  by  which  he 
was  to  board  the  officers  and  crew  at  so  much  per  week, 
and  that  the  party  fturnishing  the  supplies  knew  of  such 
contract,  that  would  materially  change  the  nature  of  the 
claim.  The  boat  would  not  then  be  liable.  The  difficulty 
with  the  proof  offered  upon  this  point  was,  that  it  was  not 
shown,  nor  proposed  to  be,  that  the  plaintiff  had  any 
knowledge  of  such  special  contract  It  was  properly  ex- 
cluded. 
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The  qnestion  of  the  competency  of  the  plaintiff  to  be  a 
witness  in  his  own  behalf,  without  having  given  notice  of 
his  intended  examination,  as  prescribed  by  chap.  17,  Laws 
of  1868,  is  ruled  by  the  case  of  Sika  v.  The  Chicago  and  North- 
western  JRaHway  Cb.,  21  Wis.,  870.  He  was  incompetent ; 
and  for  the  error  in  receiving  his  testimony,  the  judgment 
must  be  reversed  and  a  new  trial  awarded. 

By  the  CourL — Ordered  accordingly. 


Dbbw  vs.  Fbbson.  m  wt 

PARnramtKiP :     Whm  <m$  partner  mm  wutmtam  action  agamtt  anoiUr. 

1.  Action  at  law  win  not  lie,  by  one  partner  against  the  other  for  serrioes 

rendered  or  money  disbarsed  in  a  particnlar  partnership  transaction, 
there  being  no  etidence  thai  the  partnership  affairs  haye  been  settled 
and  a  balance  struck. 

2.  It  is  a  general  rule,  that  a  partner  is  not  entitled  to  compensation  for  hit 
-       personal  seryices  in  the  business  of  the  partnership. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

Action  (commenced  before  a  justice  of  the  peace)  to 
recover  for  services  of  the  plaintiff  in  defending  a  suit 
brought  by  one  Smith  against  the  defendant  and  the  plain- 
tiff,  and  for  money  expended  by  the  plaintiff  in  carrying  on 
the  defense,  and  in  paying  the  judgment  recovered  in  the 
action ;  the  complaint  alleging  that  the  services  were  per- 
formed  and  moneys  expended  and  paid  at  the  request  of  the 
defendant,  and  that  he  promised  to  pay  the  plaintiff  there- 
for. Answer :  a  general  denial ;  and  that  the  alleged  causes 
of  action  arose  out  of  transactions  between  the  plaintiff 
and  defendant  as  partners.  On  the  trial  in  the  circuit  court, 
plaintiff  gave  in  evidence  the  judgment  roll  in  the  suit  of 
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Smith  VS.  C.  0.  Drew  and  J.  L,  Feraon^  by  which  it 
appeared  that  judgment  was  rendered  in  favor  of  the  plain- 
tiff in  that  action  against  the  defendamts  in  January,  1866, 
for  176.00,  on  a  claim  against  th«m  as  partners,  accruing  in 
1862  and  1868;  that  Fersm  paid  |88  on  the  judgment,  and 
that  Drew  paid  the  balance.  Drao  testified  on  his  own 
behalf,  that  Ferson  requested  him  to  defend  the  suit  brought 
by  Smith ;  that  his  time  spent  and  money  disbursed  in  the 
defense  amounted  to  1187.16  (of  which  he  claimed  one-half 
from  the  defendant) ;  that  he  and  the  defendant  were  part- 
ners in  1862  and  1863,  in  the  lumbering  business ;  that  the 
suit  of  Smith  against  them  was  commenced  in  December, 
1865 ;  that  there  had  been  before  that  time  an  adjustment 
of  their  partnership  matters  in  writing ;  and  that  ^^  the  suit 
of  Smith  was  subsequent  to  that  arbitration.'*  He  also 
introduced  in  evidence  two  instruments  in  writing.  The 
first  was  an  agreement  signed  by  Drew  and  Ferson^  dated 
July  25, 1868,  by  which,  after  reciting  that  the  parties  had 
been  engaged  in  the  lumbering  business  as  partners,  and 
had  then  on  hand  a  lot  of  pine  logs,  and  that  certain  differ- 
ences had  arisen  between  them  in  their  business,  it  was 
agreed  that  Drew  was  to  have  all  the  logs  marked  *^  F.  X  L" 
and  was  to  pay  all  the  expenses  connected  with  them,  and 
$50  besides,  for  Ferson^s  interest  in  them ;  that  all  the  oth^ 
logs,  marked  "  D.  F.  L"  were  to  be  equally  divided  between 
the  parties,  each  to  pay  one-half  of  the  expenses  of  getting 
them  out,  running  and  rafting  them ;  that  Fers(m  was  also 
to  pay  Drew  |1  per  M  for  the  stumpage  on  his  {Fersan's) 
half  of  said  logs ;  that  as  soon  as  said  logs  were  divided, 
the  parties  should  settle  all  matters  of  account  between 
them  relative  to  the  logs  last  mentioned,  upon  a  certain 
specified  basis;  and  that  if  the  parties  could  not  agree  upon 
any  matters  connected  with  such  settiement,  they  would 
deliver  to  John  Hancock  (whom  they  thereby  appointed 
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^^  an  arbitrator  to  settle  Hieir  difierences  relatiye  to  the  eaid 
logs  laat  above  mentioned,")  all  books  and  papers  ^^  relative 
to  their  deal  and  accounts  in  the  getting  ont  of  said  loge^ 
and  connected  in  any  manner  with  the  logs  last  above  men- 
tioned," and  would  abide  by  his  award.  The  other  paper 
was  signed  by  John  Hancock,  dated  September  23d,  1868, 
in  which,  after  reciting  said  submission,  he  determines  the 
gross  amount  of  expenses  incurred  by  each  of  the  parties 
in  their  lumbering  business,  and  awards  that  there  was  due 
from  Fersan  to  DreWy  upon  the  basis  of  their  agreement 
made  on  the  25th  day  of  July  previous,  $457.94;  the  award 
closing  as  follows :  ^^  K  any  of  the  partnership  account? 
embraced  in  said  Drew  and  Ferson's  accounts  that  have 
been  submitted  to  said  arbitrator  as  paid,  shall  be  found  to 
be  unpaid,  said  accounts  shall  be  p^d  in  full  by  the  party 
submitting  them  as  paid;  and  all  expenses  not  submitted, 
or  rather  that  have  been  incurred  at  the  boom  upon  the 
undivided  portion  of  *  D.  F.  L'  logs,  are  to  be  borne  equally 
by  said  parties;  and  all  boom  or  other  expenses  accrued  or 
accruing  on  the  '  F.  X.  I.'  logs  are  to  be  paid  in  full  by 
said  Drew.''  Upon  the  close  of  the  plaintiff's  testimony,  a 
motion  for  a  nonsuit  was  overruled.  The  defendant  then 
testified  that  he  never  requested  the  plaintiff  to  defend  the 
suit  of  Smith  and  never  promised  to  pay  him  for  defending  it 
The  circuit  judge  instructed  the  jury,  1.  "  That  the  plain- 
tiff is  entitled  to  recover  for  his  own  time  and  services  a 
reasonable  compensation,  if  the  jury  find  they  were  ren- 
dered at  the  special  request  of  the  defendant,  and  not  other- 
erwise."  2.  "  That  if  all  business  of  the  co-partnerdiip  of 
Drew  ^  Ferson  had  been  settled,  except  such  as  grew  out 
of  Smith's  suit  and  its  defense,  and  there  was  no  other 
matter  to  be  adjusted  between  them,  an  action  at  law  might 
be  maintained  against  Ferson.  for  his  share  of  the  expenses 
of  defending  the  suit,  as  well  as  for  his  share  of  the  jud^ 
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ment  in  that  case."  8.  "  That  if  the  jury  find  that  the 
defendant  requested  plaintiff  to  defend  the  suit,  they  can 
infer  an  implied  promise  by  the  defendant  to  pay  therefor/' 
Verdict  and  judgment  for  plaintiff  for  |58 ;  and  defendant 
appealed. 

Ghhe  Bouck^  for  appellant 

G  Cholhaughy  for  respondent : 

Before  this  action  was  commenced,  the  parties  had  sub- 
mitted all  their  differences  to  arbitration ;  the  arbitrator  had 
made  his  award ;  and  all  their  partnership  affietirs  had  been 
a4jtisted,  except  Smith's  claim.  They  disputed  the  claim, 
and  Ferson  requested  Drew  to  defend  it,  which  he  did,  spend- 
ing time  and  money,  to  recover  for  which  this  action  Sr 
brought  One  partner  can  sue  anotiier  at  law,  where  money 
has  been  paid  and  services  rendered  on  request ;  or  where 
there  has  been  a  dissolution  and  settiement  of  the  partner- 
ship affairs,  and  the  controversy  relates  to  a  single  transac- 
tion, as  in  this  case.  1  East,  20 ;  17  Wend.,  60 ;  26  id.,  450; 
4  Coms.,.  486;  Parsons  on  Part.,  272,  278,  and  notes, 
276,284;  Collyer  on  Part,  §§269-87;  23  Barb.,  184;  9Weni, 
424.  Courts  do  not  send  parties  into  chancery  where  the 
controversy  is  small  and  can  be  settled  as  well  in  a  court  of 
law.  6  Wend. ,  274.  If  Ferson  requested  Drew  to  defend  the 
suit,  the  law  implies  a  promise  to  pay.    Archb.  N.  P.,  27, 67. 

Cole,  J.  It  appears  that  the  suit  of  Smith  v.  Drew  and 
Ferson  was  upon  a  claim  against  them  as  partners.  This  is 
shown  by  the  judgment  roll  in  that  suit,  which  was  intro- 
duced by  the  plaintiff,  and  also  by  the  plaintiff's  own  testi- 
mony. The  subject  matter  of  that  suit,  then,  is  a  part  of 
the  unsettled  matters  of  the  partnership.  It  is  claimed  that 
the  whole  partnership  business  has  been  adjusted  and  closed, 
the  Smith  claim  only  excepted.  We  do  not  see  any  evidence 
in  the  case  that  the  partnership  afl&irs  have  been  settied. 
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The  two  exhibits  offered  in  evidence  do  not  show  this* 
Whether  the  plaintiff  can  claim  compensation  for  personal 
services  rendered  in  th^  defense  of  the  Smith  suit,  when  the 
partnership  a&irs  are  settled,  is  a  question  we  need  not  con- 
sider. It  is  quite  obvious  that  it  was  as  much  his  duty  to 
look  after  that  suit  as  it  was  that  of  the  other  partner.  And 
it  is  a  general  rule,  that  a  partner  is  not  entitled  to  compen* 
sation  for  his  personal  services  in  the  business  of  the  part* 
nership.  It  appears  to  us  that  the  plaintiff  has  mistaken 
his  remedy.  He  should  have  commenced  his  suit  in  equity 
for  a  final  settlement  of  the  partnership  matters.  The  non- 
suit should  have  been  granted ;  for  it  was  clear,  upon  the 
evidence  introduced  by  the  plaintiff,  that  an  action  at  law 
could  not  be  maintained. 

By  the  Court. — The  judgment  of  the  drcuit  court  is 
reversed,  and  a  new  trial  awarded. 


»r«B| 


Smith  vs.  Prbtty  (Towlb's  Motion). 

Ejiotmbht:  Whom  the  judgment  lnnd» — R&wud^ofp$r§0Himpropfrl^^f6eUdufukr 
writ  of  poutuum. 

1.  Jadgment  in  ejectment  .binds  only  the  defendant  and  those  claiming  under    — 

him  or  in  priritj  with  him.  .^^2      i264 

2.  The  writ  of  posseceion  should  not  be  executed  against  one  who  entered    

into  possession  during  the  pendency  of  the  suit,  claiming  under  an 
adyerse,  paramount  title. 
8.  If  so  executed,  the  remedy  is  bj  writ  of  restitution,  and  not  bj  motion  to 
set  aside  the  Judgment  and  be  allowed  to  defend. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 
Smith  brought  ejectment  for  a  lot  in  Menasha.    The  sum- 
mons and  complaint  were  served  October  20, 1866,  on  Pretty ^ 
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SttHh  n.  PrtUj  (T«wle's  Uo^Aon). 

who  was  then  in  poseeMion^  and  Judgment  was  entered  (by 
default)  June  18, 1867.  Toiole  made  application,  June  27th, 
to  be  admitted  as  a  defendant  to  tiie  action,  and  that  the 
judgment  be  opened,  and  he  be  allowed  to  file  an  answer; 
showing  by  his  affidavit,  that  on  the  17th  of  September, 
1866,  he  acquired  title  to  the  lot  in  question  by  purchase 
from  C.  t  W.  Matthews ;  that  PreUsfj  at  that  time  was  in 
possession  of  the  lot  as  the  tenant  of  the  Matthews,  under 
a  lease  which  expired  about  two  wedoi  afterwards ;  that  at 
the  expiration  of  the  lease,  or  shortly  afterwards,  he,  TowlCj 
went  into  possession,  and  continued  th^ein  until  turned  out 
on  the  24th  of  June,  1867,  by  an  execution  issued  on  the 
judgment  in  ejectment;  and  that  he  did  not  know  that  any 
action  of  ejectment  had  been  brought  until  the  sheriff  came 
to  turn  him  out  of  possession.  Affidavits  on  the  other  side 
stated  that  Prethf  was  in  possession  at  the  time  the  mimmons 
and  complaint  were  served,  and  that  Towle  knew,  when  he 
purchased  the  property,  that  the  title  was  in  dispute.  The 
court  made  an  order  admitting  Towle  as  a  defendant,  va- 
cated the  judgment,  and  gave  leave  to  answer  on  payment 
of  all  costs.    Plaintiff  appealed  from  tdie  order. 

C.  Coolbatighj  for  appellant. 

JElbridge  Smithy  for  respondent : 

Towle  went  into  possession  under  his  deed  from  the  Mat- 
thews, about  the  1st  of  October,  and  was  in  possession  when 
the  suit  was  commenced  against  Pi^eUy,  He  became  by  that 
purchase.  Pretty* 9  landlord.  The  order  allowing  him  to 
come  in  and  defend  was  proper,  even  granting  that  suit 
was  properly  brought  against  the  tenant  while  in  possession, 
and  that  he  suffered  default  R.  S.  Wis.,  ch.  146,  sec  14 ; 
R  8.  N.  T.,  Tit  7,  Part  8,  ch.  6,  sec.  19;  Adams  on  Eject, 
288;  1  Cow.,  184;  6  id.,  689;  1  Wend.,  816;  4  Johns.,  498; 
17  id.,  112;  19  OaL,  682. 
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Smith  TB.  Preiij  (Towle's  Motion). 

Painb,  J.  If  Tawle  were  affected  by  the  judgment  in  this 
action,  the  order  setting  it  aside  and  allowing  him  to  come 
in  and  defend,  would  be  proper  enough.  But  he  is  not 
affected  by  it  He  purchased  the  interest  of  Matthews,  un- 
der whom  Prettt/  held  as  tenant  And  assuming  that  Preiiy 
was  in  possession  when  the  papers  in  this  action  were  served 
on  him,  and  that  he  abandoned  the  possession  a  short  time 
before  his  lease  expired,  to  TowUf  still,  after  his  lease  ex- 
pired, Towk  was  in  possession,  not  under  Pretty^  but  by 
virtue  of  his  ownership  of  the  reversion.  The  judgment 
subsequently  rendered  against  Pretty  by  default,  had  no 
effect,  therefore,  as  against  TowUy  and  he  ought  not  to  have 
been  put  out  of  possession  under  it  The  judgment  is  good 
only  against  the  defendant  and  those  claiming  under  him, 
or  in  privity  with  him.  And  where  another  person  is  in 
possession  claiming  under  a  paramount  title,  it  cannot  be 
executed  as  against  hinu  This  has  frequently  been  held  not 
only  in  respect  to  the  writ  of  possession  issued  to  enforce 
decrees  in  chancery,  but  also  as  to  executions  in  ejectment. 
Oelpke  V.  IL  R.  Co.y  11  TVls.,  462,  and  cases  cited;  Clark  v. 
Parkinson  et  oLj  10  Allen,  188 ;  Johnson  v.  FuUerUm^  44  Pa. 
St,  446. 

In  Clark  v.  Parldnson  the  party  sought  to  be  ejected  was 
in  possession  at  the  time  the  suit  was  commenced.  But  it 
is  immaterial  whether  that  is  so,  or  whether  he  comes  into 
possession  afterwards,  provided  he  does  not  come  in  under 
the  party  to  the  suit,  but  by  virtue  of  an  adverse  and  para- 
mount title.  The  grounds  up<Hi  which  the  rule  rests  are  the 
same  in  either  case. 

TawU,  therefore,  had  no  interest  in  this  judgment,  but  his 
remedy,  as  the  cases  cited  show,  was  to  apply  to  the  court 
for  a  writ  of  restitutioti. 

By  the  Covrt. — ^The  order  appealed  from  is  reversed,  with 
costs. 
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PillMT  Ts.  Pniar. 


Pillar  vs.  Pillar. 

Divoree  with  aUmonjf, 

Diroroe  of  wife  from  bed  aad  board,  witb  alimOBy,  aArmed,  wbere  ihe 
husband  had  atruck  her  onoe,  attempted  to  kick  her,  called  her  by 
abusive  epithets,  at  times  refused  to  speak  to  her  for  months,  supplied 
her  scantily  with  clothing,  and  told  her  to  leave  and  get  a  divorce. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

The  fitcts  in  this  case  are  stated  in  the  opinion.  The 
circuit  court  decreed  a  divorce  from  bed  and  board,  and 
alimony  during  plaintiff's  life  at  the  rate  of  (175  a  year. 
The  defendant  appealed. 

G<d>e  Bouckf  for  appellant : 

To  authorize  a  diyorce  under  subd.  5,  sec.  9,  or  subd.  8, 
sec.  11,  ch.  Ill,  there  must  be  either  actual  violence  com- 
mitted, with  danger  to  life,  limb  or  health ;  or  there  must 
be  reasonable  apprehension  of  such  violence.  1  Hagg. 
Consist.  Rep,,  85;  1  Edw.  Ch.,  292.  Austerity  of  temper, 
rudeness  of  language,  occasional  sallies  of  passion,  if  they 
do  not  threaten  bodily  harm,  do  not  amount  to  that  cruelty 
against  which  the  law  relieves.  17  Conn.,  189 ;  4  Wis.,  141 ; 
4  Johns.  Ch.,  187;  1  Eng.  Ecc,  204;  4  id.,  288 ;  5  id.,  288; 
2  Md.  Ch.,  841 ;  7  K  H.,  196 ;  Bishop  on  M.  k  D.,  454-459 ; 
2  J.  J.  Marsh.,  822;  15  HI.,  186;  21  id.,  528;  11  Harris 
(Pa.),  843-845,156;  2  Sneed,  716;  1  Grant's  Cases  (Pa.), 
889.  A  single  assault  will  not  justify  a  limited  divorce,  un- 
less accompanied  with  aggravating  circumstances.  Pothier 
on  Contract  of  Marriage,  §  509;  9  Dana,  52;  4  Johns.  Ch., 
108;  8  Stockt.  (N.  J.),  195.  Nor  will  a  single  act  of 
violence ;  but  it  requires  proof  of  such  coi)tinued  ill-treat- 
ment as  renders  the  condition  intolerable.  26  Mo.,  545; 
2  Md.  Ch.  Decis.,  885.  Station  in  life  is  to  be  considered 
also.    27  Ala.,  222. 
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Jackson  ^  Halsey^  for  reBpondenta. 

Paine,  J.  An  act  of  extreme  cruelty,  and  of  gross  and 
brutal  violence,  was  proved  to  have  been  inflicted  by  the 
defendant  upon  the  plaintifil  He  not  only  struck  her,  but 
attempted  to  kick  her,  and  would  have  succeeded  had  not 
the  daughter  come  between  them  and  received  the  kick 
herself.  Whether  a  single  instance  of  such  conduct  should 
be  held  sufficient  to  justify  a  divorce,  would  depend  very 
much  on  the  question  whether  it  was  the  result  of  a  deliber- 
ate, fixed  intention  to  abuse,  or  only  of  sudden  passion, 
which  the  party  might  afterwards  regret  We  are  satisfied, 
in  this  case,  that  it  was  the  result  of  a  deliberate  intention 
to  drive  his  wife  from  him.  His  statements  to  others,  and 
his  own  testimony,  show  that  he  desired  a  divorce,  and  that 
he  often  told  his  wife  to  go  away  and  not  come  back — ^to  get 
a  divorce  and  what  the  law  would  allow  her.  His  treat- 
ment of  he>  was  in  accordance  with  this.  At  times  he 
bestowed  on  her  the  most  abusive  epithets;  at  times 
refused  for  mouths  at  a  time  to  speak  to  her  or  allow  her  to 
speak  to  him.  He  also  provided  her  scantily  with  clothing. 
These  things  alone  might  not  be  sufficient ;  but  taken  in 
connection  with  the  actual  personal  violence,  and  evident 
design  to  drive  her  away,  they  amount  to  the  extreme 
cruelty  that  is  sufficient  to  justify  a  divorce.  For  they  show 
a  strong  probability  that  such  treatment  would  be  contin- 
ued, and  become  even  worse,  if  necessary  to  accomplish 
the  object 

The  plaintiff  has  lived  with  the  defendant  for  twenty-nine 
years  as  his  wife.  It  appears  that  she  has  done  her  duty, 
not  only  in  the  l^ouse — ^the  defendant  himself  admitting  that 
she  ^^  was  not  a  bad  housekeeper" — ^but  that  she  has  labored 
in  the  field.  But  she  has  grown  old,  having  nearly  spent 
her  three  score  years  and  ten.    The  defendant  complains 
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that  for  the  last  two  years  he  oould  not  ^^  get  her  to  set  up 
wheat  in  the  field.'*  He  says  he  "  could  not  get  much  time 
out  of  her  !"  And  so,  having  become  worn  out  and  useless 
in  her  old  age,  the  defendant  thinks  she  is  no  longer  profit- 
able, and  proposes  by  coarse  insults,  and  scanty  clothes,  and 
kicks  and  blows,  to  drive  her  off  to  shift  for  herself.  He 
certainly  ought  not  to  complain  of  her  doing  what  he  so 
often  advised  her  to  do ;  that  was,  to  get  a  divorce  and  what 
the  law  would  allow  her.  He  must  have  supposed  she  had 
ground  for  a  divorce,  and  I  am  of  the  same  opinion. 
By  the  Churt. — ^The  judgment  is  affirmed. 


Thb  Statb  op  Wisconsin  ex  rel.  Thb  Board  op  Education 
OP  THE  City  op  Oshkosh  vs.  P.  X.  Haben,  Treasurer,  etc. 

LegUlaturt  cannot  dweri  money t  raued  hy  taxation  by  city  for  tpwifU  purpotet, — 
Proper  relator  in  mandamui, 

1.  Monej  raised  in  a  city,  bj  taxation,  for  the  purpose  of  erecting  a  high 

school  building,  cannot  be  diTerted  bj  an  act  of  the  legislature,  without 
the  assent  of  the  city  or  its  inhabitants,  to  the  purchase  of  a  site  for  a 
normal  school  in  said  city. 

2.  The  proper  relator  in  mandamue  to  compel  an  officer  to  pay  an  order 

drawn  on  him,  is  the  holder  of  the  order,  and  not  the  party  who  drew  it. 
'6.  Want  of  title  in  relator  is  a  defect  for  which  the  writ  will  be  quashed. 

APPEAL  from  the  Circuit  Court  for  Winnebago  County. 

The  alternative  mandamus  issued  on  the  relation  of  the 
board  of  education  of  the  city  of  Oshkosh,  stated  that 
said  board,  besides  having  general  power  to  build  school- 
houses  in  said  city  and  to  cause  such  sums  of  money  to  be 
levied  annually  as  they  might  deem  necessary  for  defraying 
the  expenses  of  the  public  schools  in  said  city,  were  author- 
ized by  chap.  286,  Local  Laws  of  1866,  to  raise  by  special 
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tax  sach  sums  of  money  as  they  might  deem  necessary,  not 
exceeding  the  sum  of  |15,000,  to  be  used  for  the  erection 
of  a  suitable  building  for  a  high  school  in  said  city ;  and 
were  farther  authorized  to  raise  in  the  same  way,  at  any 
time  within  thpee  years  from  the  passage  of  that  act,  such 
sums  as  they  might  deem  necessary,  not  exceeding  in  the 
whole  the  sum  of  (25,000,  for  the  purpose  of  aiding  in 
establishing  a  state  normal  school  in  said  city,  and  for  the  ' 
purpose  of  building  a  high  school  building;  the  money  so 
raised  under  said  act  to  be  appropriated  to  the  purposes 
therein  named,  by  said  board  at  such  times  and  in  such  pro- 
portion as  in  their  judgment  should  appear  necessary;  that 
on  the  27th  of  April,  1866,  said  board,  deeming  it  necessary, 
resolved  that  the  sum  of  (15,000  be  raised  by  special  tax  upon 
the  taxable  property  in  said  city,  for  the  purpose  of  erecting 
a  high  school  building  according  to  said  act,  which  sum  was 
duly  assessed,  collected  and  paid  over  to  the  treasurer  of 
the  city ;  that  on  the  81st  of  October,  1866,  said  board  fur- 
ther resolved  that  the  sum  of  (15,000  be  levied  for  high 
school  building  purposes,  and  the  sum  of  (7,870  for  general 
fund  purposes  for  the  ensuing  year,  which  sum  of  (22,870 
was  collected  and  paid  over  to  the  city  treasurer;  that  on 
the  6th  of  April,  1867,  Frank  JT.  jHaberiy  as  treasurer  of  said 
city,  received  from  his  predecessor  (24,658.06  for  the  use  of 
the  said  board  and  the  common  schools  of  the  city,  being 
the  public  school  fund  and  the  unexpended  balance  of 
(80,000  raised  for  the  purpose  of  building  a  high  school 
house,  and  chat  on  the  10th  of  July,  1867,  there  was  paid 
over  to  said  treasurer  (1,875.58,  appropriated  to  the  city 
from  the  increase  of  the  state  school  fund  for  the  support 
of  common  schools,  of  which  several  sums  unexpended  by 
the  board,  about  (10,000  )*emained  in  the  hands  of  said 
Hahen  as  treasurer,  at  the  date  of  said  writ ;  that  in  January, 
1867,  said  board  had  entered  into  a  contract  for  the  erection 
Vol.  XXTT,— 48. 
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of  a  high  school  building  at  a  cost  of  |80,000  and  upwards, 
to  be  paid  to  the  contractors  as  the  work  progressed ;  that 
the  building  was  partially  roofed  at  the  date  of  said  writ, 
and  that  it  was  necessary  that  further  money  should  be 
expended  to  saye  the  building  from  harm  by  the  elements 
during  the  eifisuing  fall  and  winter ;  that  on  the  6th  of  Sep- 
tember, 1867,  the  relators  drew  five  orders  on  said  city 
treasurer  for  $100  each,  payable  to  L.  G.  Alger,  for  money 
due  him  as  one  joi  the  contractors  on  said  building,  which 
orders  were  presented  on  the  next  day  to  said  treasurer, 
who  paid  three  of  them  and  refused  to  pay  the  rest,  claim- 
ing  that  there  was  no  money  in  his  hands  subject  to  their 
order,  and  insisting  that  the  funds  in  his  hands  belonging 
to  the  relators  had  been  set  apart  and  appropriated  to  state 
normal  school  purposes  by  chap.  S48,  Local  Laws  of  1867, 
whereas  in  fact  no  part  of  said  Aind  had  been  or  could  be 
diverted  from  the  purpose  for  which  the  same  was  raised 
and  appropriated ;  that  imless  said  treasurer  were  compelled 
to  pay  said  orders,  work  on  said  high  school  building  would 
have  to  be  suspended;  and  unless  he  were  compelled  to  pay 
over  the  money  in  his  hands  for  the  use  of  the  relators,  for 
the  support  of  the  common  schools  of  said  city,  the  same 
would  have  to  be  discontinued;  and  the  writ  required  the 
defendant  to  pay  said  two  orders  drawn  in  favor  of  said 
Alger  and  still  unpaid,  or  show  cause,  etc.  A  motion  was 
made  to  quash  the  writ,  on  the  ground  that  the  Board  of 
Edvcadm  were  not  proper  relators,  and  that  by  law  the 
defendant  was  required  to  retain  the  moneys  demanded  in 
said  orders.    Motion  denied;  and  defendant  appealed.* 


«  Seo.  1  of  ch.  286,  Local  Laws  of  1866,  referred  to  in  said  writ,  is  as  fol- 
lows :  **  Tlie  board  of  education  of  the  city  of  Oshkosh  are  herebj  author- 
ised to  raise  by  a  special  tax  upon  the  taxable  property  in  that  city,  such 
•urn  of  mvmvj  as  they  may  deem  neoessary,  not  exceeding  the  sum  of  $15,000^ 
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Jackson  ^  JSahej/y  for  appellant,  to  the  point  that  the 
board  of  education  was  not  the  proper  relator,  cited  3  Blacks. 
Com.,  110-111;  11  Wis.,  158;  10  id.,  518-625;  25  Barb., 
76 ;  10  Wend.,  26.  As  to  the  transfer  of  the  fund  from  one 
purpose  to  another,  they  argued  that  the  moneys  were  pub- 
lic property;  that  the  legislature  may  change  one  kind  of 
public  use  into  another,  so  long  as  the  property  continues 
to  be  devoted  to  a  public  use  (27  N.  Y.,  188 ;  S.  (7.,  87  Barb., 
867) ;  that  if  the  legislative  act  in  question  would  have  been 
invalid  without  consent  of  the  municipal  authorities  of  the 
city,  it  was  certainly  valid  if  they  assented  to  it ;  that  the 
writ  does  not  negative  that  assent ;  that  in  fact  the  act  was 


to  be  used  for  the  purpose  of  erecting  a  suitable  higb  school  building  in  said 
eity."  Sec.  5  of  the  same  chapter  declared  that  the  board  might,  if  in  their 
judgment  it  was  necessarj,  "  appropriate  the  whole  or  any  portion  of  the 
money  so  raised  as  aforesaid,  to  the  purpose  of  establishing  a  state  normal 
•ohool  in  said  city,  instead  of  the  purpose  aforesaid."  Sec.  6  is  as  follows : 
*<  The  said  board  of  education  are  hereby  ftirther  authorixed  and  empowered 
to  raise,  in  manner  and  form  as  prescribed  in  the  foregoing  sections  of  this 
act,  at  any  time  within  three  years  f^om  the  passage  of  this  act,  such  sum  or 
sums  of  money  as  they  may  deem  necessary,  not  exceeding  in  the  whole, 
amount  the  sum  of  $25,000,  for  the  purpose  of  aiding  in  the  establishment 
of  a  state  normal  school  in  said  city,  and  for  the  purpose  of  a  high  school 
building."  Sec.  7.  **  The  moneys  raised  under  this  act  shall  be  Appro- 
priated to  the  purposes  herein  named,  by  said  board  of  education,  in  such 
proportion  and  at  such  times  as  in  their  Judgment  shall  appear  necessary.** 
Sec.  1,  chap.  84S»  Local  Laws  of  1867,  is  as  follows:  *< There  shall  be  set 
apart  and  retained  in  the  treasury  of  the  city  of  Oshkosh,  until  the  tax  here- 
inafter authorixed  shall  be  IcTied  and  collected,  out  of  the  tax  leyied  in  the 
year  1866,  under  the  authority  conferred  by  chap.  236  of  the  prirate  and 
local  laws  of  1866  (entitled  '*  an  act  to  authorixe  the  board  of  educa- 
tion of  the  city^  of  Oshkosh  to  lery  a  tax  to  build  a  school  house**)  the 
sum  of  $10,000:  frowded^  however^  that  the  purchase  money  for  the  site 
selected  for  a  normal  school  in  said  city,  shall  be  paid  out  of  said  $10,000, 
when  the  title  of  said  site  shall  be  approved  by  the  board  of  regents  of 
normal  schools,  upon  orders  drawn  therefor  by  the  mayor  and  clerk  of  said 
eity.*' 
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passed  at  the  request  of  the  city  authorities,  and  of  the 
board  of  education,  "  as  will  appear  by  their  formal  resolves, 
which  have  been  made  a  part  of  the  legislative  annals  of  the 
state,  and  of  which,  as  such  the  court  will  take  judicial 
knowledge;''  that  the  tax  payers  paid  the  money  with  the 
understanding  that  the  whole  of  it  was  liable  to  be  used  for 
normal  school  purposes,  and  that  at  least  some  of  it  must  be 
used  for  that  purpose ;  and  that  the  treasurer  was  not  bound 
to  pay  an  order  drawn  for  either  purpose  to  which  the  fund 
was  to  be  applied,  until  the  board  had  made  a  division  of 
the  funds  between  the  two  purposes,  so  as  to  render  it  certain 
how  much  should  be  disbursed  for  each. 

Freeman  ^  Hancock^  for  respondent,  to  the  point  that  the 
board  were  the  proper  relators,  cited  25  Maine,  291 ;  4  Mich,, 
187 ;  5  id.,  68 ;  28  Pa.  St.,  108 ;  2  B.  &  Aid.,  116 ;  Moses  on 
Mandamus,  196-97;  8  Ind.,  462;  19  Wend.,  66;  7  Term, 
463;  lid.,  146;  11  HI.,  202;  19  Ohio,  178;  17  Wis.,  687; 
24  K  Y.,  114 ;  23  Wend.,  468 ;  10  id.,  868.  2.  Every  resi- 
dent  of  Oshkosh  had  a  vested  interest  in  this  fund,  and  a 
right  to  compel  its  application  to  the  purposes  for  which  it 
was  created.    22  Pick.,  268. 

Dixon,  C.  J.  This  case  presents  two  questions,  which 
may  be  stated  thus:  1.  Was  the  defendant  justified  in 
refusing  payment  of  the  orders  set  forth  in  the  alternative 
writ  ?  2.  If  he  was  not,  are  the  relators  the  proper  parties 
to  apply  to  the  court  for  a  writ  of  mandamus  to  compel  him 
to  pay  them  ? 

The  answer  to  the  first  question  depends  on  the  validity 
of  so  much  of  section  1,  chap.  848,  Private  and  Local  Laws 
of  1867,  as  sets  apart  and  retains  in  the  treasury  of  the  city 
of  Oshkosh,  or  attempts  so  to  do,  the  sum  of  ten  thousand 
dollars  out  of  the  tax  levied  in  the  year  1866  under  the 
authority  conferred  by  chapter  286,  Private  and  Local  Laws 
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of  1866,  entitled  "  An  act  to  authorize  the  board  of  educa- 
tion of  the  city  of  Oshkosh  to  levy  a  tax  to  build  a  school 
house/'  which  said  sum  of  ten  thousand  dollars,  so  to  be  set 
apart  and  retained,  was  to  be  paid  out  as  the  purchase 
money  for  the  site  for  a  normal  school  in  said  city,  to  be 
selected  and  the  title  approved  and  accepted  by  the  board 
of  regents  of  normal  schools.  The  tax  levied  in  the  year 
1866,  of  which  this  sum  of  ten  thousand  dollars  was  a  por- 
tion, was,  in  the  words  of  the  act  by  which  it  was  author- 
ized, levied  "  to  be  used  for  the  purpose  of  erecting  a  suit- 
able high  school  building  in  said  city."  It  was  lawfully  so 
levied.  It  is  true  that  the  board  of  education  of  the  city  of 
Oshkosh,  under  whose  direction  the  levy  was  made,  were 
authorized  to  raise  a  portion  of  the  sum  or  sums  specified 
in  the  6th  section  of  the  act  "  for  the  purpose  of  aiding  in 
the  establishment  of  a  state  normal  school  in  said  city," 
This  authority  was,  however,  purely  discretionary;  and  as 
the  board  of  education  saw  fit  not  to  raise  any  money  for 
that  purpose,  the  inquiry  is  the  same  as  if  no  such  authority 
had  been  conferred.  The  question  then  is :  "Was  it  com- 
petent for  the  legislature,  without  the  assent  of  the  city  or 
its  inhabitants,  thus  to  divert  the  funds  raised  and  in  the 
hands  of  the  treasurer  for  the  purpose  of  erecting  a  suitable 
high  school  building,  and  to  declare  that  they  should  be 
appropriated,  not  for  that  purpose,  but  for  the  purpose  of 
purchasing  the  site  for  a  state  normal  school  in  the  city  ? 
We  are  clearly  of  opinion  that  it  was  not.  It  is  well  settled 
as  to  all  matters  pertaining  to  vested  rights  of  property, 
whether  real  or  personal,  and  to  the  obligation  of  contracts, 
that  municipal  corporations  are  as  much  within  the  protec- 
tion of  the  federal  constitution  as  private  individuals  are. 
The  legislature  cannot  divest  a  municipal  corporation  of 
its  property,  without  the  consent  of  its  inhabitants,  nor  im- 
pair the  obligation  of  a  contract  entered  into  with  or  in 
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behalf  of  sucli  corporation.  See  Milwaukee  v.  Milwaukee^ 
12  Wis.,  93,  and  authorities  cited.  What  was  the  act  in 
question  but  a  most  obvious  attempt,  at  the  mere  will  of 
the  legislature,  to  deprive  the  city  of  Oshkosh  of  so  much 
money  lawfully  acquired  for  a  proper  municipal  purpose, 
and,  without  the  assent  of  the  inhabitants,  to  apply  it  to 
another  purpose,  not  municipal,  but  one  in  which  all  the 
peopl'e  of  the  state  have  a  common  interest  ?  Clearly  no 
other  effect  can  be  given  to  it  A  state  normal  school,  as 
its  name  indicates,  is  a  state  institution  established  for  the 
benefit  of  the  people  of  the  entire  state  and  maintained  by 
funds  provided  by  the  state.  This  ^ill  readily  appear  from 
an  examination  of  the  several  statutes  under  which  those 
schools  are  organized,  and  which  prescribe  the  powers  and 
duties  of  the  board  of  regents  of  the  same.  R.  S.,  ch.  22 ; 
Laws  of  1869,  ch.  94;  Laws  of  1865,  ch.  687;  Laws  of 
1866,  ch.  116.  The  regents  are  appointed  by  the  governor 
by  and  with  the  approval  of  tke  senate,  and  the  title  of  the 
lands,  buildings,  ftirniture,  books,  apparatus  and  all  other 
property  and  effects,  is  vested  in  the  board,  which  has  the 
exclusive  management  and  control  of  the  same.  To  say, 
therefore,  that  the  legislature  can,  without  the  assent  of  the 
proper  municipal  authorities  or  of  the  inhabitants,  take  the 
money  of  the  city  of  Oshkosh  and  appropriate  it  to  the 
establishment  of  a  state  normal  school,  is  to  say  that  it  can 
take  the  money  of  any  municipal  corporation  and  apply  it 
to  any  general  state  purpose.  If  the  act  had  directed  the 
money  in  question  to  be  deposited  in  the  state  treasury  as 
part  of  the  general  fund  belonging  to  the  state,  or  had 
appropriated  it  toward  the  completion  of  the  state  capital 
now  in  process  of  construction,  the  violent  nature  of  the 
proceeding  might  have  been  more  manifest,  but  it  would 
not  have  been  more  unauthorized.  The  advantages  in- 
cidentally accruing  to  the  citizens  of  Oshkosh  from  the  es- 
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tablishment  of  a  state  normal  school  at  that  place,  though 
sufficient,  with  the  consent  of  the  legislature,  to  justify  the 
citizens  themselves,  or  the  proper  municipal  officers,  in 
levying  a  tax  to  aid  in  the  purchase  of  a  site  or  the  erection 
of  buildings,  do  not  change  the  nature  of  the  question  here 
presented.  The  tax  so  levied  must  be  with  the  assent  of 
the  citizens  or  proper  city  officers.  The  le^lature  has  no 
power  arbitrarily  to  impose  such  a  tax,  as  that  would  not 
only  be  in  plain  conflict  with  the  rule  of  uniformity  in 
taxation  prescribed  by  the  constitution,  but  contrary  to 
the  general  principles  of  law  governing  such  proceedings. 
If,  therefore,  the  legislature  cannot  impose  a  tax  for  such 
a  purpose,  it  follows  that  it  cannot  for  the  same  purpose 
arbitrarily  appropriate  the  money  of  the  city  already  law- 
fully raised  by  taxation  for  another.  As  well  might  the 
legislature,  without  the  assent  of  the  ciliy,  appropriate  the 
high  school  building  itself,  after  its  completion,  for  a  state 
normal  school,  as  seLse  the  funds  provided  by  the  city  for 
the. purpose  of  erecting  it.  Thb,  we  think,  would  be  re- 
garded by  every  one  as  wholly  unjustified  by  any  sound 
principle  of  legislation — a  mere  act  of  lawless  violence. 
The  act  in  question,  though  the  injustice  of  it  may  not 
be  quite  so  apparent,  in  reality  stands  on  no  better  founda-^^ 
tion.  ^ 

2.  Are  the  relators  the  proper  parties  to  apply  for  this 
writ?  We  think  not  The  object  of  the  writ  is  to  compel 
the  respondent,  who  is  the  treasurer  of  the  city,  to  pay  two 
orders  for  the  sum  of  $100  each,  drawn  by  the  relators,  the 
board  of  education  of  the  city,  in  favor  of  one  Alger,  a  con- 
tractor on  the  high  school  building,  and  delivered  to  him, 
which  orders,  now  in  the  possession  of  and  belonging  to 
Mr.  Alger,  have  been  presented  by  him  to  the  defendant, 
and  payment  demanded  and  refused.  These^  with  the 
further  averment  that  the  defendant  has  money  in  his  hands 
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with  which  he  ought  to  have  paid  the  orders,  constitute  all 
of  the  material  allegations  of  the  writ  The  other  matters 
stated,  though  very  useful  to  show  the  embarassments  of  the 
board  of  education  caused  by  the  respondent's  withholdiiig 
money  due  upon  its  orders,  are  wholly  irrelevant  to  the  real 
cause  of  action  set  forth,  which  is  the  improper  refusal  to 
pay  the  sum  of  $200  to  Mr.  Alger.  The  embarassments  of 
the  board  constitute  no  ground  for  issuing  the  writ,  or  rea- 
son why  the  members  should  interfere  to  compel  the  pay- 
ment of  money  to  a  third  person,  in  which  they  have  no 
actual  interest  The  board  parted  with  all  its  interest  in 
the  money  on  issuing  the  orders ;  and  if  the  holder  of  the 
orders  sees  fit  to  acquiesce  in  the  respondent's  reAisal  to  pay 
them,  or  not  to  institute  proceedings  to  compel  their  pay- 
ment,  as  he  might  do,  no  reason  is  perceived  why  the  board 
should  complain.  As  already  observed,  the  obstacles  thrown 
in  the  way  of  the  future  operations  of  the  board  by  the 
refusal  of  the  respondent  to  pay  its  orders,  should  he  persist 
in  so  doing,  constitute  no  ground  in  law  for  issuing  the  writ 
It  is  only  upon  the  clear  legal  right  to  have  the  orders  already 
issued  paid,  that  the  writ  can  be  granted ;  and  for  the  viola- 
tion of  that  right,  it  is  well  settled  that  the  application  must 
be  by  the  real  party  in  interest  The  case  in  this  respect 
differs  entirely  from  that  of  Tfie  State  ex  rely  etc^  v.  City  of 
(XncinnaU  ei  alj  19  Ohio,  178,  and  others  cited  by  counsel, 
where  the  relators  had  not  parted  with  their  interest  in  the 
funds  by  the  issuing  and  deliveiy  of  proper  orders,  but 
where  the  proceedings  were  instituted  against  other  officers 
to  compel  them  to  perform  certain  duties  in  order  to  enable 
the  relators  to  obtain  control  of  funds  to  which  by  law  they 
were  entitled. 
By  the  OourL — Order  reversed. 
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Battis  and  others  vs.  Hamlin.  1 74 


84 

1.  Chap.  215,  Laws  of  1860,  authorises  a  prooeeding  by  attachment  in  jus*     22  06O| 

91    817 

tioe*s  court,  not  only  in  case  of  a  lion  for  serrices  upon  **  logs  or  timber,  **  I 

but  in  any  case  of  a  lien  upon  personal  property,  to  the  amount  limited.      fl6  8^ 

2.  Where  a  lawM  writ  directed  the  ofleer  to  attach  specific  chattels,  he  is 

not  liable  to  an  action  for  haring  seiiad  them;  nor  can  replcTin  be 
maintained  against  him  for  them. 
8.  In  replerin  against  the  jofllcer,  his  recorery,  if  a  return  cannot  be  had,  la 
limited  to  the  Talue  of  his  special  interest  in  the  property,  which,  before 
Judgment  in  the  attachment  suit,  must  be  taken  to  be  the  sum  specified 
in  the  writ,  with  interest,  and  the  probable  costs  of  such  suit. 

APPEAL  from  the  Circidt  Court  for  Winnebago  County. 

Replevin,  for  a  lot  of  shingles.  Answer :  that,  on  etc., 
one  Patrick  McKane  filed  in  the  office  of  the  clerk  of  the 
city  of  Oskoshy  his  petition  for  a  lien  on  a  certain  lot  of 
shingles  (described  by  their  mark),  for  $80.75,  alleged  to  be 
due  from  F.  Watson  and  H.  F.  Gttrfield  for  labor  performed 
in  cutting  the  same  (partly  by  himself  and  in  part  by  others  ' 

named  who  had  assigned  their  claims  to  him);  that  an 
action  was  brought  before  one  Forbes,  a  justice  of  the  peace, 
to  enforce  said  lien ;  that  McEane  filed  with  said  justice  the 
affidavit  required  by  law  in  such  cases  (a  copy  of  which  was 
annexed) ;  that  a  writ  of  attachment  was  issued  by  said  jus- 
tice, commanding,  the  defendant,  who  was  a  constable,  to 
attach  the  shingles  above  referred  tov  being  the  same  de- 
scribed in  the  complaint,  and  so  provide  that  the  same  might 
be  subject  to  further  proceedings,  etc.,  by  \drtue  of  which 
writ  he  seized  the  same ;  and  he  demanded  judgment  for 
their  return,  or  for  the  amount  of  the  claim  of  said  McEjme 
and  the  costs  in  the  proceedings  before  said  justice.*    On 


*  Sec.  1  of  ch.  215  is  as  follows :  **  Any  person,  companj  or  corporation 
that  maj  do  or  perform  anj  labor  or  serrices  in  cutting,  falling,  hauUng, 
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the  trial,  the  plaintifiB  proved  ownership  of  the  shingles, 
and  their  value.  The  defendant  g«ve  in  evidence  the  affi- 
davit and  attachment  mentioned  in  the  answer,  which  were 
admitted  against  plaintiffs*  ohjection ;  and  testified  that  the 
shingles  in  dispute  were  the  same  described  in  his  writ,  and 
that  he  seized  and  held  them  by  virtue  thereof.  The  plain- 
tifis  then  offered  to  show,  that  McEane,  the  plaintiff  in  the 
attachment,  never  performed  any  work  upon  the  shingles  in 
dispute ;  that  he  was  never  employed  by  the  plaintiffs ;  that 
the  shingles  were  made  for  the  plaintiff  by  said  Frank 
Watson  and  H.  F.  Garfield,  at  so  much  per  M;  and  that 
the  plaintifis  paid  them  in  full  for  making  them,  before  they 
had  any  notice  that  said  Watson  and  Oarfield  were  indebted 
to  said  McEane ;  but  the  evidence  was  excluded.  The  court 
instructed  the  jury,  that  the  justice  had  jurisdiction  of  the 
attachment  suit ;  that  the  writ  was  a  protection  to  the  defend- 
ant; and  that  if  they  found  for  him,  they  should  find  that 
he  had  a  special  interest  in  the  property  to  the  amount 
claimed  in  the  affidavit  and  writ  of  attachment    The  jury 


driTing,  ranning,  rafting,  booming,  cribbing,  or  towing  any  logs  or  timber  in 
the  ooantief  of  Shawano  [and  sereral  others  named]  or  upon  the  waters  of 
Lake  Winnebago,  shall  hare  a  lien  thereon  for  the  amount  due  for  such  labor 
or  serrices,  and  the  same  shall  take  precedence  of  all  other  claims  thereon." 
The  next  six  sections  direct  when  and  where  the  petitions  for  liens  shaU  be 
filed,  what  aftdaTits  shall  ^e  required  before  issuing  attachments  to  enforce 
liens,  and  how  the  suits  shaU  be  prosecuted,  and  that  no  attachment  shaU 
issue  from  a  circuit  or  county  court  under  the  act,  unless  the  amount  stated 
in  the  affidarit,  as  due  above  all  set-offs,  shall  be  $100  or  upwards.  The  Sth 
section  (so  far  as  material  in  this  case)  is  as  fellows :  <*  Justices  of  the  peaoe, 
within  their  respectiTe  counties,  shaU  hare  cognisance  and  Jurisdiction  of  aU 
eases  arising  under  this  act  (and  of  ai^  case  for  a  lien  upon  or  against  per- 
sonal property)  when  the  debt  or  demand  claimed  shall  not  exceed  the  juris- 
diction of  a  justice  of  the  peace.  And  any  person  or  company  or  corpora- 
tion having  any  such  lien,  and  the  amount  thereof  being  within  the  jurisdic- 
tion of  a  justice's  court,  shaU  be  entitled  to  proceed  by  attachment  in  a 
Justice's  court  against  the  property  upon  which  he  has  such  Uen,"  etc. — ^Bxp. 
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found  that  the  defendant  was  entitled  to  a  retnm  of  the 
property,  and  had  a  special  interest  in  it  to  the  amount  of 
$80.75.    Judgment  accordingly ;  and  plaintifib  appealed. 

Gabe  Baitckj  for  appellants,  contended :  1.  That  the  juris- 
diction given  to  justices  of  the  peace  by  chap.  215,  Laws  of 
1860,  for  the  enforcement  of  liens,  was  confined  to  cases  of 
labor  upon  "  logs  or  timber,"  and  did  not  extend  to  any 
other  lien  "  upon  or  against  personal  property."  2.  The  mere 
showing  of  a  writ  which  is  a  protection  to  the  officer,  enti* 
ties  him  only  to  nominal  damages ;  if  he  asks  for  more,  he 
must  show  that  he  is  entitled  to  it.  20  Wis.,  21.  The  court 
erred  in  instructing  the  jury  that  they  should  find  the  offi- 
cer's special  interest  to  be  the  amount  claimed  in  the  attach- 
ment ;  because,  (1.)  The  law  gives  a  lien  upon  timber  only 
when  the  work  is  performed  for  the  owner,  his  agent,  or  the 
consignee  thereof.  (2.)  All  of  the  plaintiff's  claim  for  his 
own  work  was  $10.  As  assignee  he  had  no  lien ;  a  lien  is  a 
personal  right  not  transferable.  10  Wis.,  881.  Ch.  118,  Laws 
of  1859,  allowing  assignment  of  liens,  extends  only  to  liens 
on  "  dwelling  houses,  building  or  machinery."  The  assign- 
ment authorized  in  sec.  20,  ch.  215,  extends  only  to  liens 
upon  logs  and  timber.  (8.)  The  affidavit  in  the  attachment 
gave  authority  to  issue  the  writ  (if  there  was  jurisdiction), 
but  it  was  not  evidence  of  indebtedness ;  and  the  defendant 
in  this  case,  in  order  to  show  the  amount  of  his  special  inter- 
est, should  have  proven  the  indebtedness,  and  that  it  was  a 
lien.  14  Wis.,  88.  8.  The  court  erred  in  refusing  the  appel- 
lants permission  to  show  that  Mc'Kane  had  never  per- 
formed any  labor  upon  the  property  in  dispute,  etc.  The 
evidence  went  only  to  the  question  what  special  interest  the 
officer  had,  if  any,  in  the  property. 

Jarkscn  ^  Halseyy  for  respondent. 

DrtoN,  C.  J.    The  words  of  section  8,  chap.  215,  Laws  of 
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1860,  taken  in  their  ordinary  grammatical  sense,  not  only 
confer  upon  justices  of  the  peace  jurisdiction  of  every  case 
for  a  lien  upon  or  against  personal  property,  when  the  amount 
in  controversy  does  not  exceed  the  sum  over  which  justices 
of  the  peace  have  jurisdiction  in  other  cases,  but  they  plainly 
extend  the  remedy  prescribed  by  that  and  the  three  succeed- 
ing sections  to  every  such  case,  whether  it  be  to  enforce  a 
lien  upon  "  logs  and  timber,"  especially  provided  for  by  that 
chapter,  or  for  a  lien  upon  other  personal  property  elsewhere 
given  by  law.  The  words  "  any  such  lieUy'*  in  the  second 
sentence  of  the  section,  refer  as  clearly  to  a  lien  upon  other 
personal  property  as  to  one  upon  '*  logs  or  timber."  In  their 
ordinary  grammatical  sense,  they  include  every  lien  the  case 
for  which  is  declared  to  be  within  the  jurisdiction  of  a  jus- 
tice of  the  peace.  The  correct  rule  in  the  construction  of 
statutes,  as  well  as  other  instruments,  is,  to  take  the  words 
in  their  ordinary  grammatical  sense,  unless  such  construc- 
tion would  be  obviously  repugnant  to  the  intention  of  the 
framers,  or  would  lead  to  some  other  inconvenience  or 
absurdity.  Jones  v.  Harrison^  6  Exch.,  882 ;  Waller  v.  Harris^ 
20  Wend.,  562.  Bronson,  J.,  in  the  last  case,  says  that  the 
current  of  authority  at  the  present  day  is  in  favor  of  read- 
ing statutes  according  to  the  natural  and  most  obvious  im- 
port of  the  language,  without  resorting  to  subtle  and  forced 
constructions  for  the  purpose  of  either  limiting  or  extend- 
ing their  operation.  Courts  cannot  correct  what  they  may 
deem  either  excesses  or  omissions  in  legislation,  nor  relieve 
against  the  occasionally  harsh  operation  of  statutory  pro- 
visions, without  danger  of  doing  vastly  more  mischief  than 
good.  A  careful  ^camination  of  the  act  fails  to  convince 
us  that  to  construe  it  according  to  the  natural  and  plain 
import  of  the  language  would  be  obviously  contrary  to  the 
intention  of  the  legislature,  or  that  it  would  lead  to  any 
other  absurdity  or  inconvenience.    On  the  other  hand,  the 
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opposite  constractioQ — ^that  which  would  limit  the  remedy 
given  by  these  sections  to  cases  of  liens  on  "  logs  or  timber** 
— ^would  lead  to  this  obvions  absurdity,  that  there  would  be 
conferred  upon  justices  of  the  peace  jurisdiction  of  cases 
for  liens  upon  other  personal  property,  with  no  means  what- 
ever provided  by  which  that  jurisdiction  was  to  be  exercised. 
The  remedy  given  by  the  general  lien  law  (R,  8.,  ch.  153), 
by  petition  or  action  in  the  county  or  circuit  courts,  is 
clearly  inapplicable  to  justices'  courts.  Justices*  courts 
being  courts  of  inferior  jurisdiction,  taking  no  power  by 
implication,  but  only  such  powei-s  as  are  expressly  con- 
ferred, and  being  required  to  have  jurisdiction  of  the  pro- 
cess as  well  as  of  the  subject  matter  of  the  action,  it  would 
follow  that  they  could  not  adopt  the  remedy  by  petition  and 
action  authorized  in  the  county  and  circuit  courts ;  and  the 
result  would  be  a  jurisdiction  given  as  to  the  subject  matter 
of  an  action,  with  no  process  by  which  such  jurisdiction 
could  be  carried  into  effect.  We  cannot  so  construe  the  act, 
but  must  rather  be  governed  by  another  familiar  rule,  like- 
wise applicable,  which  is,  that  such  construction  should  be 
given  as  will,  if  possible,  give  effect  to  every  part  of  the 
statute.  We  cannot  suppose  that  the  legislature  intended 
to  confer  powers  not  to  be  exercised,  for  that  would  be  idle ; 
and  to  give  effect  to  that  part  of  the  act  we  must  hold,  ac- 
cording to  the  natural  import  of  the  language,  that  the  pro- 
cess given  was  intended  for  all  cases  for  Uens  which  justices 
of  the  peace  are  authorized  to  hear  and  determine.  We 
therefore  hold  that  the  justice  of  the  peace  had  jurisdiction 
to  issue  the  writ  of  attachment,  by  virtue  of  which  the 
shingles  in  question  were  seized  by  the  defendant 

It  being  determined  that  the  shingles  were  seized  by  virtue 
of  a  lawful  writ,  the  next  question  is,  whether  the  showing 
of  such  writ  constituted  a  sufficient  defense  for  the'  officer 
against  this  acticm,  or  whether  he  was  bound  to  go  fUrther, 
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and  to  litigate  in  this  action  the  merits  of  the  attachment  salt, 
and  to  show  that  tlie  plaintiff  in  that  suit  had  a  valid  claim, 
and  the  amount  of  it,  and  that  such  claim  was  in  fact  a  lien 
upon  the  shingles.  We  have  already  decided  that  in  suits 
for  liens  under  this  law,  where  the  writ  directs  the  seizure 
of  the  specific  property  in  dispute,  the  officer  is  not  liable 
to  an  action  for  doing  that  which  he  was  in  duty  bound  to 
perform.  An  action  of  replevin  cannot  be  maintained 
against  him  for  the  property  so  seized.  Ghiffith  v.  Smith, 
antCy  p.  646.  It  seems  to  follow  from  the  principle  of  pro- 
tection afforded  in  such  cases,  that  the  officer  is  bound  only 
to  show  his  process.  It  is  the  fact  that  he  had  such  process, 
and  was  required  by  law  to  execute  it,  and  not  whether  the 
claim  upon  which  it  issued  was  well  or  ill  founded,  that 
constitutes  the  ground  of  his  immunity  from  action.  Wheth- 
er the  attachment  suit  was  well  founded  or  not,  was  not  a 
matter  which  concerned  him.  His  duty  to  serve  the  writ 
was  the  same  in  either  case,  and  he  cannot  be  supposed  to 
have  the  means  or  to  come  prepared  to  establish  the  claim 
of  the  original  plaintiff!  It  is  enough  for  him  to  show  a 
writ  valid  on  its  face,  which  he  was  required  by  law  to 
execute,  and  which  he  did  execute  by  seizing  the  property. 
It  then  appears  that  no  action  can  be  maintained  against 
him ;  and  if  one  has  been  commenced  and  the  property 
taken  from  him,  that  such  taking  was  wrongful,  and  he  is 
entitled  to  judgment  for  a  return  of  the  property,  or  for 
damages  to  the  extent  of  his  interest  as  represented  by  the 
writ.  The  case  of  Booth  v.  Ablerrum,  20  Wis.,  21,  decides 
nothing  to  the  contrary  of  this.  We  there  held  that  where 
property  was  replevied  from  a  sheriff  or  marshal  holding  it 
under  execution,  the  amount  of  his  recovery  was  limited  to 
the  amount  of  the  execution,  with  interest  and  costs  thereon. 
We  apply  the  same  principle  here,  and  say  that  the  amount 
of  the  defendant's  recovery,  if  a  return  of  the  goods  cannot 
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be  had,  must  be  limited  to  the  value  of  his  special  property 
in  them,  which,  before  judgment  or  execution  in  the  attach- 
ment suit,  must  be  taken  to  be  the  sum  specified  in  the 
writ,  with  interest,  and  such  additional  sum  for  costs  as  will 
defray  the  probable  expenses  of  that  suit  The  case  of  £(h 
gert  v.  Phelps^  14  TiVls.,  88,  also  cited  by  counsel,  depended 
upon  an  entirely  different  principle,  and  has  no  implication 
here. 

On  the  whole,  we  see  no  error  in  the  proceedings  of  the 
court  below,  and  the  judgment  must  be  affirmed 

By  the  OovrU — Judgment  affirmed. 
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as    675 
9Si   384 


1.  « Slight  neglifenoe"  is  onlj  ui  abeenoe  of  that  degree  of  euro  and 

Tigilanoe  which  penoni  of  extraordinary  pmdenee  and  foreeight  are 
aoouatomed  to  use.  96   I7b\ 

2.  **  Ordinary  negligence "  is  the  want  of  such  care  as  persons  of  ordinary  ^  ^ 

prudence  obserre,  or  as  the  mass  of  mankind  obserte.  ^ 

8.  A  town  is  liable  for  ii^nry  cansed  by  a  highway  being  oat  of  repair,  not- 
withstanding «  slight  negligence  "  on  the  part  of  the  trareler  eontriboted 
directly  to  the  iigury. 
4.  Othemnte,  if  any  want  of  '*  ordinary  care  "  on  his  part  contributed  to  the 

injury. 
6.  If  the  accident  happened  partly  from  a  cause  in  respect  to  which  a  want 
of  ordinary  care  could  not  be  imputed  to  the  trareler  as  from  a  defect 
in  the  axle  of  a  yehide  he  was  driying — ^the  town  is  liable,  if  the  aocident 
would  not  hare  occurred  but  for  the  highway  being  out  of  repair. 

6.  To  show  error  in  disallowing  a  question,  the  object  of  it  must  appear  with 

sufficient  distinctness  to  enable  this  court  to  see  that  material  OTidence 
was  rejected. 

7.  In  regard  to  admissions  alleged  to  hmTC  been  made  in  the  course  of  casual 

eonyersations,  it  b  not  error  to  tell  a  jury  that  they  are  called  in  the 
books  *'  the  weakest  kind  of  testimony." 

8.  Admissions  deliberately  made  s.nd  clearly  proTed  beyond  mistake,  haye 

great  inherent  feroe  as  eyidtnoe. 
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APPEAL  from  the  Circuit  Court  for  Dane  County. 

Action  for  damages  suffered  by  reason  of  a  defect  in  a 
highway,  while  plaintiff  was  driving  a  team  attached  to  a 
separator.  After  the  plaintiff  rested,  the  defendant  called 
one  Kyser,  who  testified  that  he  was  not  present  at  the  time 
the  plaintiff  received  his  injury,  but  talked  with  him  a  few 
hours  afterwards.  Question:  "What  do  you  know  about 
this  team;  how  did  they  appear  and  act?"  Objected  to 
generally,  and  objection  sustained.  The  whole  of  the 
instruction  to  the  jury  in  reference  to  alleged  admissions 
made  by  the  plaintiff,  was  as  follows :  "  It  is  laid  down  in 
the  books  that  the  admissions  of  parties  are  always  admis- 
sible, but  the  weakest  kind  of  testimony  that  can  be  pro- 
duced. Some  witnesses  have  been  introduced  for  purposes 
of  this  kind,  and  you  are  to  consider  their  statements ;  you 
are  to  consider  their  applicability  to  the  circumstances  of 
the  accident  as  it  took  place,  and  see  whether  it  be  true  as 
stated  to  you  upon  the  stand,  or  what  the  probabilities  are 
with  regard  to  it;  and  you  are  also  to  consider  whether  or 
not  the  witnesses  would  not  be  likely  to  be  confused,  and 
mistaken  in  their  memory  of  circumstances  and  events." 
Verdict  and  judgnlent  for  plaintiff;  and  defendant  appealed. 

Gregory  ^  Finney^  for  appellant,  as  to  the  question  put  to 
the  witness  Kyser,  cited  16  AV'is.,  106;  and  upon  the  ques- 
tion  of  negligence  on  the  part  of  the  plaintiff,  9  Wis.,  214; 
PoiUr  V.  Chicago  ^  N.  W.  R.  R.  Co.,  21  Wis.,  872 ;  86  N,  H., 
276;  24  KY.,  431-442;  id.,  181;  20  N.  Y.,  78;  12  Pick., 
177;  12  Met,  415;  104  Eng.  C.  L.,  2;  82  Maine,  574;  16 
Ark.,  808;  12  Cush.,  177;  8  Gray,  79;  16  How.  (U.  S.), 
474;  11  Mees.  *  Wels.,  118;  2  Ad.  A  Ell.,  K  S.,  864;  24 
K.  Y.,  186;  89  Vt,  246-258;  88  Me.,  204;  42  id.,  846;  9 
Met.,  1 ;  39  Vt.,  255 ;  4  Gray,  178.  As  to  the  weight  to  be 
given  to  admissions,  they  cited  Greenl.  Ev.,  S§  200, 169, 170; 
1  Phil.  Ev.,  458-479;  9  Bam.  A  Cress.,  462;  2  WUs.,  895- 
899. 
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W.  JFl  VUaSy  for  respondent. 

Paikb,  J.  It  is  claimed  that  the  circuit  court  erred  in 
refasing  to  instruct  the  jury,  as  requested  by  the  defendant, 
that  <'  slight  n^ligence  "  on  the  part  of  the  plaintiff,  which 
contributed  directly  to  the  iiyury,  would  prevent  a  recov- 
ery.  This  would  have  been  error  if  the  words  "  slight  neg- 
ligence "  are  to  be  construed  as  equivalent  to  a  slight  want 
of  ordinary  care  and  prudence.  But  such  is  not  the  case. 
On  the  contrary,  negligence  has  long  been  divided  into  three 
degrees,  slight,  ordinary  and  gross.  This  division  has  some- 
times been  criticised,  like  everything  else,  but  it  is  well 
established,  and  seems  based  upon  sound  reason,  and  capa- 
ble of  practical  intelligent  application  by  the  ordinary  juries 
of  the  country ;  and,  in  accordance  with  it,  slight  negligence 
is  defined  to  be  only  an  absence  of  that  degree  of  care  and 
vigilance  which  persons  of  extraordinary  prudence  and  fore- 
ught  are  accustomed  to  use.  To  have  given  the  instruction 
as  drawn,  would  therefore  have  been  equivalent  to  telling 
the  jury  that  such  a  want  of  care  on  the  part  of  the  plain- 
iSSy  which  contributed  directly  to  the  injury,  would  have 
prevented  a  recovery.  But  such  is  not  the  law.  To  require 
of  the  mass  of  mankind  that  extreme  degree  of  care  which 
only  persons  of  extraordinary  prudence  possess,  would  be 
to  require  an  impossibility.  It  would  be  to  deliver  them  up 
to  injury  by  the  negligence,  carelessness  and  recklessness 
of  others,  without  redress.  The  counsel  for  the  appellant 
would  not  contend  for  such  a  rule.  And  the  authorities 
cited  by  him  only  go  to  show  that  if  there  is  any  want  of 
ordinary  care  on  the  part  of  the  plaintiff,  contributing 
directly  to  the  injury,  then  the  law  will  not  attempt  to 
measure  the  degree  of  such  negligence,  but  will  forbid  a  re- 
covery. Such  is  the  case  of  Walker  r.  Westfidd,  89  Vt,  246. 
The  language  of  the  opinion  on  page  253,  quoted  by  counsel, 
VouXXn.- 
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clearly  relates,  as  appears  by  that  portion  of  the  opinion 
immediately  preceeding  it,  to  a  want  of  "  such  care  as  per- 
sons ordinarily  exercise  for  the  purposes  of  such  a  journey/* 
It  is  only  the  want  of  such  care  that  the  law  imputes  to 
plaintiffs  as  a  fault.  And  that  proposition  being  first  dis- 
tinctly announced,  courts  frequently  proceed  to  say  that  a 
slight  want  of  such  care  defeats  a  recovery.  But  it  would 
by  no  means  be  proper  to  infer  from  this  that  it  would 
be  correct  to  instruct  a  jury  that  slight  negligence  would 
defeat  a  recovery,  as  an  abstract  proposition.  For  in  that 
form  it  would  mean  that  an  absence  only  of  that  extreme 
care  which  persons  of  great  prudence  and  caution  use  would 
prevent  a  recovery,  when  it  is  quite  obvious  that  an  absence 
of  such  care  is  entirely  consistent  with  the  exercise  of  such 
care  and  prudence  as  persons  ordinarily  exercise,  and  which 
is  all  that  the  law  requires.  It  is  evident  that  such  was  the 
view  of  the  circuit  judge  in  refusing  the  instruction,  because, 
in  another  part  of  his  charge,  he  defined  slight  negligence 
substantially  as  defined  above,  and  he  repeatedly  instructed 
them  that  if  any  want  of  ordinary  care  in  the  plaintifiT  con- 
tributed to  the  injury  directly,  he  could  not  recover.  There 
was  no  error  in  the  refusal. 

The  appellant  excepted  to  the  definition  given  by  the 
court  below,  of  ordinary  care  and  ordinary  negligence.  The 
definition  was  as  follows :  "  Then  there  is  ordinary  negli- 
gence, or  a  want  of  ordinary  care.  This  is  the  want  of  such 
care  as  persons  of  ordinary  care  and  prudence  observe  in 
and  about  their  affiiirs.  I  may  say  in  this  connection,  that 
it  is  the  want  of  such  care  as  the  great  mass  of  mankind, 
or  the  majority  of  manldnd,  observe  in  the  transactions  of 
human  life."  "We  see  no  ground  for  any  exception  to  this 
definition. 

It  was  also  urged  by  the  counsel  for  the  defendant,  that 
the  accident  occurred  partly  on  account  of  a  defect  in  the 
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axle  of  the  8q»rator ;  aad  he  aaked  for  several  instractions 
to  the  effect  that  if  such  accident,  or  any  other  cause  be- 
sides the  negligence  of  the  town^  contributed  to  the  injury, 
the  town  would  not  be  liable.  The  judge  refused  so  to 
instruct,  but  told  tiie  jury  that  the  plaintiff  might  recover 
notwithstanding  such  other  cause  contributed  to  the  injury, 
unless  such  other  cause  was  attributable  to  some  want  of 
ordinary  care  on  the  part  of  the  plaintiff,  provided  they 
found  that  the  accident  would  not  have  occurred  except  for 
the  defect  in  the  highway.  This  is  the  substance  of  his 
instructions  upon  the  point,  repeated  in  different  forms  in 
different  portions  of  the  charge,  to  which  the  defendant 
excepted. 

In  support  of  these  exceptions  the  appellant's  counsel 
cites  the  following  cases :  Moore  v.  Abboiy  82  Maine,  46 ; 
Farrar  v.  Greene^  id. y  574;  Ooamis  v.  Topshaniy  88  Maine, 
204;  Anderson  n.  Bothy  42  Maine,  846;  IngaUs  v.  Bills y  9 
Met,  1 ;  and  Priandk  v.  Fletcher y  89  Vt,  266.  The  laat  two 
of  these  cases  seem  to  have  no  bearing  upon  the  question. 
The  case  in  Metoalf  decides  that  common  carriers  of  pas- 
sengers were  not  liable]  for  an  injury  happening  through  a 
latent  defect  in  an  axle  of  a  coach,  which  no  care  or  fore- 
sight could  have  discovered.  The  case  in  Vermont  decides 
that  a  town  is  not  liable  for  an  injury  occasioned  by  a  simi- 
lar defect  in  a  highway.  But  neither  of  them  presented  the 
question,  whether,  where  an  injury  is  occasioned  by  the  neg- 
ligence of  the  defendant,  a  recovery  will  be  prevented  pro- 
vided some  accident  or  other  cause,  without  fault  on  the 
part  of  the  plaintiff,  contributed  to  the  injury.  The  cases 
in  Maine  seem  to  support  the  appellant's  position.  But  the 
following  cases  sustain  the  opposite  conclusion,  holding  the 
law  to  be  as  declared  by  the  circuit  judge :  Hunt  v.  PownaUy 
9  Vt,  411;  Kelsey  v.  Glover y  15  id.,  708;  Allen  v.  Hancocky 
16  id.,  280;  Palmer  v.  Andover^  2  Cueh.,  600;  Bigelow  v. 
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Budand,  4  id.,  247;  Clark  v.  BcarringUm^  41  K  H.,  44; 
Winship  v.  Enfield,  42  id.,  197. 

The  conclusion  of  these  eases  seems  to  ns  founded  in  bet- 
ter reason  and  sounder  views  of  public  policy  than  the  one 
sustained  by  the  opposite  decisions.  And  we  shall  hold 
accordingly,  that  there  was  no  error  in  the  ruling  of  the 
circuit  judge  upon  this  question. 

The  counsel  for  the  defendant,  on  the  trial,  asked  the  wit- 
ness Kyser,  ^'  what  he  knew  about  the  team,  and  how  they 
appeared  and  acted.^'  This  was  objected  to,  but  upon  what 
ground  is  not  stated.  The  objection  was  sustained,  and  an 
exception  taken.  It  is  claimed  that  the  object  was  to  prove 
the  team  to  have  been  an  improper  and  unsafe  one.  But 
if  so,  the  offer  was  not  made  with  sufficient  distinctness  to 
enable  us  to  see  that  any  material  evidence  upon  that  point 
was  rejected.  It  was  not  shown  that  the  witness  had  any 
knowledge  of  the  team  prior  to  the  accident  There  was 
no  offer  to  show  that  he  had.  The  time  to  which  the  ques- 
tion as  to  the  appearance  of  the  team  related,  is  not  indi* 
cated.  He  may  have  seen  them  immediately  after  the  acci- 
dent, when  they  were  first  caught.  And  it  could  hardly  be 
claimed  that  their  appearance  at  that  time  would  throw  any 
light  on  their  previous  character  or  habits.  It  is  true  that 
material  evidence  might  have  been  given  in  answer  to  tiie 
question.  But  it  is  equally  true  that  it  might  have  been 
wholly  immaterial.  And  a  party  alleging  error  must  show, 
either  by  a  sufficient  foundation  in  the  evidence  already 
introduced,  or  by  stating  his  offer  in  a  distinct  form,  that 
material  evidence  was  excluded,  before  an  appellate  court 
can  reverse  for  excluding  evidence.  It  is  not  sufficient  that 
it  might  have  been. 

It  is  further  claimed  that  the  court  erred  in  telling  tiie 
jury  that  admissions  of  a  party  were  "  the  weakest  kind  of 
evidence  that  could  be  produced."    But  this  language  is  not 
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materially  diflferent  from  that  generally  used  in  elementary 
works  and  by  courts,  in  regard  to  this  class  of  evidence. 
Obbenlkaf,  in  his  work  on  evidence,  vol.  1,  §  200,  says  it 
should  be  ^'  received  with  great  caution,'*  and  that  it  is 
"  subject  to  much  imperfection  and  mistake."  Judge  Red- 
field,  in  his  edition  of  that  work,  in  continuation  of  the 
same  paragraph,  after  alluding  to  the  various  reasons  which 
create  a  probability  of  error  in  this  kind  of  evidence  says : 
*•  We  must  conclude  there  is  no  substantial  reliance  upon 
this  claas  of  testimony."  It  has  often  been  characterized  as 
the  ^<  most  unsatisfikctory,"  ^^  the  most  dangerous,"  of  all 
evidence.  And  it  does  not  seem  materially  different  to  say 
it  is  the  "  weakest  kind  of  evidence."  This  does  not  in^ply 
that  an  admission  deliberately  made,  and  clearly  proved  be- 
yond mistake,  would  not  have  very  great  inherent  force  as 
evidence.  But  the  weakness  of  this  testimony  consists  in 
the  imcertainty  and  liability  to  mistake  on  these  preliminary 
questions. 

On  the  whole,  we  find  no  error  in  the  case.  The  charge 
may  be  liable  to  the  criticism  of  having  attempted  to  make 
the  matter  very  plain  by  too  much  explanation.  But  its 
legal  propositions  are  correct,  and  there  is  nothing  that  would 
seem  liable  to  mislead  the  jury. 

By  the  OourL — ^The  judgment  is  affirmed,  with  costs. 


Imhoff  vs.  The  Chicago  and  Milwaxtkee  Railroad 
Company. 

Hovsuit:   Whm  to  hi  panted, — ^Raileoads:  LtMlUy  for  negUgmt  i^fmy  to 
jHnotu  otUrwim  than  4U  carrMrt .—AiouiDMBVTy  of  oom^Umtf  tfttr  ffnwtX 
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1.  A  nonsuit  should  be  ordered  onlj  where  there  is  ui  mUr*  mb9mu  of 

eyidenoe  tending  (on  the  most  faToreble  oonstruction)  to  establish  the 
plaintiff's  case. 

2.  Ib  ease  of  a  eof^t  in  plaintiff's  erideaoe,  the  eoQrt»  on  a  motion  for  n 

nonsuit,  b  to  credit  that  part  which  tends  to  sustain  his  action. 

8.  A  railroad  company  is  liable  for  neglig entlj  iiguring  persons  lawfully  on 
or  around  its  cars,  eren  after  its  liability  as  a  carrier  to  them  as  passen- 
gers has  ceased,  a  reasonable  time  haying  elapsed  for  them  to  leare  the 
train  after  arriring  at  its  destination. 

4.  After  judgment  reyersed,  it  $$em9  thai  the  complaint,  alleging  ii^ury  to 
plaintiff  through  defendant's  negligence  may  be  amended  so  as  to  allege 
specific  acts  of  negligence. 

APPEAL  from  th6  County  Court  for  Milwaukee  County. 

A  judgment  herein  having  been  reversed  on  a  former 
appeal  (20  Wis.,  844),  and  the  cause  remitted  for  a  new  trial, 
the  complaint  was  amended  so  as  to  aver  negligence  in  the 
defendant  in  not  keeping  properly  lighted  its  car  (in  which 
plidntiff  as  a  passenger  for  hire  had  arrived  at  the  terminus 
of  the  road  in  Milwaukee  about  midnight),  and  in  not  giv- 
ing plaintiff  notice  of  its  intention  to  remove  the  train  from 
the  depot,  although  it  had  notice  that  she  was  still  on  board 
said  car,  and  in  not  giving  her  a  reasonable  time  to  depart 
from  the  car  with  the  parcels  belonging  to  her  which  were 
therein,  or  seeing  that  she  was  safely  off  before  backing  the 
train,  etc.,  in  consequence  of  which  negligence,  without  any 
default  on  plaintiff's  part,  she  was  thrown  from  and  under 
the  train  while  suddenly  backing,  and  severely  injured,  to 
her  damage,  etc.    Answer,  a  general  denial 

The  testimony  of  plaintiff  herself  and  her  sister,  with 
that  of  one  Paulus,  a  policeman,  and  others,  tended  to  prove 
the  allegations  of  the  complaint.  As  to  the  question 
whether  the  bell  was  rung  or  whistle  sounded  before  the 
train  commenced  backing,  the  sister  testified  that  she  did. 
not  hear  either.  One  Luneberg,  who  was  running  an  express 
baggage  wagon,  and  was  at  the  depot  at  the  time,  testified 
that  he  did  not  know  whether  either  or  both  of  those  signals 
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were  given,  or  not  Paulas  testified  that  lie  was  standing 
with  his  back  to  the  baggage  car,  and  so  near  that  the  car 
touched  his  coat,  when  the  train  commenced  backing;  that 
he  did  not  hear  either  bell  or  whistle.  **  I  said  right  off, 
when  I  saw  her  [plaintiff]  hnrt^  that  I  didn't  hear  any  bell 
or  whistle.  I  didn't  hear  any  noise  when  the  cars  moved, 
and  I  didn't  notice  anything  until  I  felt  the  car  moving 
against  my  back.  If  I  had  heard  the  bell,  I  might  have 
stepped  away  from  the  cars  before  they  moved  back." 
Plaintiff's  counsel  also  read  in  evidence  the  deposition  of 
one  Search  (an  employee  of  defendant  at  the  time  of  the 
accident),  which  was  tiJcen  for  defendant  at  the  former  trial, 
and  tended  to  contradict  in  many  respects  the  testimony  of 
the  other  witnesses  and  particularly  to  show  that  the  train 
was  not  backed  until  twenty-five  or  thirty  minutes  after  its 
arrival  at  the  depot,  nor  until  all  the  passengers  had  left  the 
cars,  nor  until  the  bell  had  been  rung.  Afta*  plaintiff's 
evidence  was  all  in,  a  judgment  of  nonsuit  was  ordered; 
from  which  the  plaintiff  appealed. 

M  Fox  Cook  (with  whom  was  Joshua  J^ark\  for  appellant 

Brown  ^  Prattj  for  resp<mdent. 

PAnfB,  J.  The  nonsuit  in  this  case  should  not  have  been 
granted.  There  was  clearly  evidence  to  go  to  the  jury  upon 
the  question  of  the  defendant's  negligence-— evidence  tend* 
ing  to  show  that  the  train  was  backed,  at  the  time  the  plain- 
tiff was  attempting  to  get  off,  without  any  notice  either  by 
the  bell  or  whistle.  The  evidence  of  the  plaintiff  and  her 
sister  tended  to  show  that  she  was  in  the  act  of  getting  off 
at  the  time  the  train  was  backed.  The  evidence  of  the 
plaintiff's  sister,  and  of  the  poUoeman  Paulus,  which  is  very 
material  on  this  point,  as  well  as  other  testimony,  tended  to 
show  that  the  train  was  backed  without  the  bell  being  rung 
or  whistle  sounded.    The  only  point  upon  which  there  se^us 
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room  for  doubt  is,  whether,  assuming  that  the  train  was 
thus  backed  without  notice,  there  was  evidence  enough  to 
submit  to  the  jury  the  question  whether  this  caused  the 
injury.  Upon  this  the  testimony  is  not  direct,  nor  entirely 
clear.  Yet  there  is  circumstantial  evidence  enough  to 
require  that  the  jury  should  pass  upon  it  On  a  motion  for 
a  nonsuit,  the  court  is  bound  to  give  the  evidence  the  most 
finvorable  construction  for  the  plaintiff  which  it  will  possibly 
bear.  Oolgrwe  v.  JR.  JR.  Cbmpames,  20  K  Y.,  494;  Umat  v. 
Hndstm  Bwer  JB.  R.  Cb.,  86  N.  Y.,  26;  EUis  ^  Martin  v. 
Ohio  Ltfe  Ins.  ^  Trust  Cb.,  4  Ohio  St,  646-47.  In  the  latter 
case,  on  page  646,  Judge  Rannst  says :  ^^  All  that  the  evi- 
dence in  any  degree  tends  to  prove  must  be  received  as  fiilly 
proved;  every  fi^ct  that  the  evidence^  and  all  reasonable 
inferences  from  it,  conduce  to  establish,  must  be  taken  as 
folly  established."  Bo  in  Langhoff,  Adm'r,  v.  MO.  ^  Pr.du 
Ch.  B.  R.  Cb.,  19  Wis.,  497,  the  court  says:  "It  is  only 
where  there  is  cm,  entire  absence  of  evidence  tending  to  estab* 
lish  the  case ,"  that  a  nonsuit  may  properly  be  ordered.  See 
also  Dodge  v.  McDmneUj  14  Wis.,  664.  Applying  this  rule 
to  the  evidence  in  this  case,  it  was  to  be  assumed,  on  the 
motion  for  a  nonsuit,  that  the  plaintiff  was  in  the  act  of  get- 
ting off  the  oars,  and  had  got  on  to  the  platform  or  steps,  at 
the  time  the  train  started  to  back ;  and  idso  that  it  started 
without  any  notice.  It  fortber  appeared,  that  immediately 
afterwards  she  was  under  the  cars,  and  badly  injured.  We 
think  these  circumrtanees  are  sufficient  to  require  the  ques- 
tion to  be  submitted  to  the  jury,  whether  the  injury  was  not 
occasioned  by  the  sudden  starting  without  notioe.  It  ap*> 
peared  that  the  plaintiff  had  some  articles  in  her  hands,  and 
that  at  the  time  of  starting  lAe  was  in  a  position  where  a 
sudden  starting,  without  notice  would  be  likely  to  throw 
her  off  Bhe  was  found  injured  immediately  afterwards. 
Certainly  it  cannot  be  said,  as  a  matter  of  law,  that  the  jury 
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oould  not  properly  find  from  this  evidence  that  the  starting 
without  notice  caosed  the  injury.  It  was  a  question  for 
them,  and  not  fbr  the  court,  to  determine. 

When  the  case  was  formerly  here,  there  was  no  express 
allegation  in  the  complaint  that  the  cars  were  started  with- 
out notiee.  It  alleged  generally  that  they  were  wrongfully 
and  carelessly  started,  without  having  waited  a  reasonable 
time.  The  plaintiff's  cause  of  action  was  held  by  the  court 
below,  upon  the  first  trial,  to  depend,  as  the  pleadings  then 
stood,  on  the  continuance  of  the  relation  of  carrier  and  pas- 
senger between  the  parties.  Much  of  the  evidence  bearing 
upon  the  question  whe^r  the  defendant  widted  a  reason- 
able time  before  backing  the  train,  and  whether  the  plaintiff 
had  a  reasonable  time  to  get  ofi^  relates  to  this  aspect  of 
the  case.  But  the  complaint  was  afterwards  amended  so  as 
to  allege  that  the  cars  were  started  **  without  due  notice.'* 
And  under  this  general  allegation,  evidence  was  introduced 
on  the  last  trial,  tending  to  show  that  there  was  no  notice 
by  the  bell  or  whistle.  If,  as  the  case  now  stands,  the  cause 
of  action  depends  on  the  continuance  of  the  relation  of 
carrier  and  passenger  at  the  time  of  the  injury,  it  would 
still  have  been  a  question  for  the  jury,  whether  the  plaintiff 
had  a  reasonable  time  to  get  off  the  care.  In  determining 
it,  they  should  have  considered  all  the  drcumstances  of  the 
case,  the  character  and  condition  of  the  plaintiff  and  the 
&mily  with  her,  the  fact  that  the  train  arrived  in  the  night, 
that  it  was  the  terminus  of  the  road,  etc.  But  as  the  plead- 
ings now  stand,  it  is  doubtful  whether  the  cause  of  action 
depends  on  the  continuance  of  that  relation.  For,  even 
though  she  renudned  on  the  cars  long  enough  to  terminate 
that  relation,  this  would  not  relieve  the  company  from  lia- 
bility for  an  injury  occasioned  afterwards  by  its  neglig^tice, 
and  without  fauH  on  her  part  And  Ae  mere  fact  of  so 
remaining  would  not  necessarily  constitute  such  fault  or 


Digitized  by 


Google 


686         SUPREME  COURT  OP  WISCONSm, 

Imkoff  Tf.  The  ChUago  Mid  MilwankM  B*ilr<Md  Compmnj. 

negligence  on  her  part  as  woal4  preclude  a  recovery.  The 
extraordinary  liability  of  the  carrier  might  have  terminated, 
but  it  was  still  bound  to  use  due  care  to  avoid  injuring  per- 
sons lawfully  on  or  around  the  cars.  And  certainly  it 
could  not  be  said  that  the  plidntiff  was  not  lawfully  on  the 
cars,  although  she  might  have  remained  a  little  beyond  the 
time  to  which  the  extraordinary  liability  of  the  carrier 
extended. 

The  counsel  for  the  respondent  contends  that  the  amend- 
ment of  the  complaint  should  not  be  held  to  have  changed 
the  case,  because  he  says  that  amendment  ought  not  to  have 
been  allowed.  But  that  is  a  question  which  this  bill  of 
exceptions  does  not  present  The  case  was  tried  upon  that 
amended  complaint,  and  we  can  only  determine  those  ques- 
tions presented  by  the  bill  of  exceptions.  And  that  presents 
no  question  as  to  whether  the  complaint  ought  to  have 
been  amended.  But,  although  the  question  is  not  presented, 
we  may  say  that  it  is  our  impression  that  the  amendment 
was  within  the  discretion  of  the  court  below  to  allow,  uid 
that  it  would  not  come  within  the  ruling  in  Suxei  v.  MUchdlt 
15  Wis.,  64L  The  cause  of  action  is  still  for  an  injury  to 
the  plaintiff  by  the  negligent  starting  of  the  cars  of  the 
defendant,  and  the  amendment  only  seems  to  introduce  a 
new  act  of  negligence  contributing  to  the  injury. 

The  counsel  for  the  respondent  relied  very  strongly  on 
the  testimony  of  Search,  whose  deposition  was  taken  in  be- 
half of  the  defSehdant,  and  was  introduced  by  the  plaintiff 
on  the  last  trial  Undoubtedly,  if  full  credit  is  given  to  his 
statements,  they  go  to  disprove  any  negligence  by  the  defend- 
ant. Perhaps,  if  the  case  had  been  submitted  to  the  jury, 
they  might  have  credited  him  in  preference  to  the  other 
testimony  tending  to  show  negligence.  But  they  might 
also  have  believed  the  other  testimony,  and  discredited  him. 
They  are  at  liberty  to  find  according  to  their  actual  belief 
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upon  the  weight  of  evidence.  Bat  on  a  motion  for  a  non- 
suit the  court  has  no  such  liberty;  but  in  case  of  a  conflict 
in  the  plaintiff's  own  evidence,  the  court  is  to  credit  that 
part  which  tends  to  sustain  his  action.  Doubtful  questions 
are  to  be  resolved  in  his  favor.  And  the  court  then  deter* 
mines,  as  matter  of  law,  whether  there  is  enough  to  sustain 
his  case.  The  fact  that  some  portions  of  Search's  evi- 
dence went  positively  to  disprove  negligence,  can  make  no 
difference  in  the  application  of  this  rule. 

By  the  Court — The  judgment  is  reversed,  with  costs,  and 
the  cause  remanded  for  a  new  trial 

On  a  motion  for  a  rehearing,  respondent's  counsel  argued 
that  the  court  had  overruled,  by  the  above  decision,  that 
made  on  the  former  appeal,  and  which  must  be  regarded 
as  the  law  of  the  case ;  that  both  the  cburt  below  and  this 
court  then  held  the  suit  to  be  against  defendant  as  a  com- 
mon carrier  ;  that  if  the  amendment  of  the  complaint  changed 
the  action  in  that  respect,  it  was  a  change  from  an  action  on 
contract  to  one  for  a  tort,  and  the  amendment  was  improp- 
erly allowed.  Sweet  v.  MUcheUy  19  "Wis.,  524.  They  also 
argued:  1.  That  the  jury,  and  of  course  the  court,  is  bound, 
as  a  matter  of  law,  so  to  construe  evidence  (if  possible)  as 
to  make  all  parts  agree,  and  avoid  the  imputation  of  perjury ; 
and  that  positive  evidence  that  a  thing  was  done  always 
overrides  negative  evidence  that  the  witnesses  did  not  see, 
or  know,  or  hear,  that  such  a  thing  was  done.  Moreover, 
a  party  who  deliberately  introduces  testimony,  knowing 
what  it  is,  cannot  say  that  his  witness  was  perjured  and 
unworthy  of  belief  as  to  his  testimony  against  such  party. 
The  jury  would  therefore  not  have  been  at  liberty  to  weigh 
the  credibility  of  Search,  who  testified  positively  as  to  the 
ringing  of  the  bell,  against  that  of  plaintiff's  other  wit- 
nesses, who  merely  testified  that  they  did  not  hear  or  did 
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not  remember  it  Greenl.  Er.,  442.  2.  If  tlie  plaintiff  did 
not  (afi  her  own  testimony  shows  she  did  not)  leave  the  car 
within  the  time  which  pccsseTigers  ardinarilp  require  for  thai 
purpose  {in  Ceni.  R.  R.  Co.  v.  Buckner,  28  HL,  803;  Ch. 
^  R.  I.  R.  R.  Co.  V.  sua,  19  ii,  508),  she  violated  her  con- 
tract; and  if  her  default  in  that  respect  contributed  to  the 
ii^jury,  defendant  is  not  liable.  There  was  no  proof  that  it 
is  customary  for  railroad  companies,  on  their  own  grounds, 
to  ring  the  bell,  upon  backing  a  train,  for  the  protection  of 
interlopers  or  of  passengers  who  by  their  contract  are  bound 
to  be,  and  are  supposed  to  be,  off  the  train.  And  if  the  ques- 
tion what  was  negligence  in  such  a  case  is  matter  of  law, 
this  court  knows  that  a  railroad  or  any  other  company  may, 
upon  its  own  grounds,  run  a  train  back  or  forward  as  it 
pleases,  without  taking  any  precautions;  and  that  if  any 
person  complains  of  such  running,  he  must  ground  his 
action  upon  some  contract  violated  by  the  company  and  not 
violated  by  the  complainant  To  this  point  counsel  cited 
the  cases  referred  to  in  the  opinion  below. 

Painb,  J.  A  motion  for  a  rehearing  was  made ;  and,  as 
is  quite  usual,  counsel  think  we  have  not  only  violated  the 
former  decision  of  this  court  in  this  case,  but  also  the  uni- 
form decisions  of  other  courts.  We  have,  however,  care- 
fully examined  the  argument  without  coming  to  that  con- 
clusion. The  claim  that  we  have  overruled  the  former  deci- 
sion of  this  court,  is  based  on  the  assumption  that  it  was 
then  decided  that  the  plaintiff's  cause  of  action  depended 
entirely  on  the  existence  of  the  relation  of  carrier  and  pas- 
senger at  the  time  of  the  injury.  But  an  examination  of 
the  case,  reported  in  20  "Wis.,  844,  shows  that  no  such  pro- 
position was  decided.  On  the  contrary,  it  appears  that  the 
circuit  court  having  held  that,  on  the  pleadings,  the  cause 
of  action  depended  on  the  existence  of  that  relation,  this 
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court  reversed  the  judgment  for  what  were  held  to  be  erro- 
neous rulings  upon  that  assumption.  But  whether  that 
ruling  of  the  circuit  court  was  itself  correct  or  not,  was  not 
decided,  nor  was  any  intimation  given  upon  it.  And  the 
appeal  did  not  present  that  question*  That  ruling  was 
against  the  plaintiff,  and  the  report  does  not  show  whether 
her  counsel  excepted  to  it  or  not.  But  whether  he  did  or 
not,  the  verdict  having  been  in  her  favor,  and  the  appeal 
taken  by  the  defendant,  the  correctness  of  that  ruling  was 
not  in  issue  on  the  appeal.  But  it  appears  from  the  same 
report  that  the  learned  counsel  for  the  defendant  then  held 
the  same  view  in  regard  to  the  plaintiff's  right  of  action, 
which  is  indicated  in  the  last  opinion  of  this  court,  now  so 
severely  criticised.  For  it  shows  that  they  then  asked  the 
court  to  instruct  the  jury  "  that  if  the  relation  of  common 
carrier  had  ceased,  the  defendant  was  liable  only  for  want 
of  common  care.'*  This  is  precisely  what  we  have  held  in 
the  opinion  already  filed.  Counsel  also  claim  the  law  to  be, 
that  "  a  railroad  company  or  any  other  company  may,  upon 
its  own  grounds,  run  a  train  back  or  forward  as  it  pleases, 
without  taking  any  precaution,  and  that  if  any  person  com- 
plains of  such  running,  he  must  ground  his  right  of  action 
upon  some  contract^  violated  by  the  defendant  and  not  vio- 
lated by  the  plaintiff."  And  they  cite  in  support  of  this 
proposition  the  following  cases:  Det/o  v.  Bailvxiy  Cb.,  84  N. 
Y.,  9;  Chamherlain  v.  BaUway  Co.y  7  Wis.,  425;  Stucke  v. 
R.  It.  Co.,  9  Wis.,  202;  Chamberlain  v.  Bailroad  Co.,  11 
TVls.,  288;  Ch.  ^  N.  W.  R.  R.  Co.  v.  Goss,  17  Wis.,  428; 
Ch.y  B.  ^  Q.  R.  R.  V.  Hazzard,  26  HI,  878 ;  and  Railway  Co. 
V.  Aspellj  28  Pa.  St,  147.  If  these  cases  sustain  the  propo- 
sition, I  am  wholly  unable  to  discover  it  And  I  should  be 
unwilling  to  assent  to  it  except  upon  the  compulsion  of  such 
an  array  of  authorities  as  ought  to  be  deemed  conclusive. 
But  I  think  no  case  can  be  found  sustaining  the  proposition 
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that  a  ndlway  company  may,  upon  its  depot  grounds,  ran 
its  trains  backwards  and  forwards  as  it  pleases,  without  any 
precautions,  and  not  be  liable  for  any  injuries  inflicted,  unless 
the  injured  party  had  some  contract  which  was  violated. 
By  the  OmrL — ^The  motion  for  a  rehearing  is  overruled. 
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DaRQB  vs.  HoRICON  IbON  MANUFAOTXJ&IKa   COMPANT. 
Award  of  ArbUratan. 

1.  Where  %  rarrej  and  map,  desoribing  with  Mlneis  and  oerUintj  lands 

flowed  bj  a  dam,  are  annexed  to  an  award  of  compensation,  and  referred 
to  therein^  the  award  need  not  otherwise  describe  the  land. 

2.  Where  the  arbitrators  were  required  by  law  **to  make,  an  award  of  the 

amount  of  compensation  which  shall  [should]  be  paid  for  damages  [for 
flowing  land],  and  for  the  perpetual  rijj^t  to  flow,"  the  damages  fbr  past 
flowage  and  yalae  of  the  future  right  might  be  assessed  together  in  one 
gross  sum. 

8.  Under  subd.  8,  sec.  1,  oh.  4,  B.  S.  1849,  where  all  the  arbitrators  appointed 
in  pursuance  of  defendant's  charter  met  to  hear  and  determine  the  ques- 
tion submitted,  but  only  a  majoritj  signed  the  award  (which  purports 
to  be  the  act  of  all),  it  is  yaUd. 

4.  It  ««MM  that  this  would  be  the  fair  intendment  of  the  charter,  apart  firom 
said  subd.  8. 

6.  The  award  need  not  show  tpAy  the  minoritj  did  not  sign. 

APPEAL  from  the  Circuit  Court  for  Dodge  County. 

The  parties  to  this  action,  having  failed  to  agree  as  to  the 
amount  to  be  paid  by  the  defendant  company  to  the  plain- 
tiff for  the  flowage  of  his  lands  by  its  dam,  each  chose  an 
arbitrator;  and  thede  not  agreeing,  a  third  arbitrator  was 
appointed  pursuant  to  defendant's  charter.  An  award  was 
made  in  writing,  signed  by  two  of  said  arbitrators,  which, 
after  reciting  the  appointment  of  the  arbitrators,  and  that 
after  due  notice  they  met  at  a  specified  time  and  place,  pro- 
ceeds as  follows :  "  Now,  therefore,  we,  the  arbitrators  before 


*The  two  cases  published  in  this  Appendix  were  accidentally  omitted  firom 
former  Tolumes. 
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mentioned,  having  met  and  been  duly  sworn  as  aforesaid, 
and  having  heard  the  proo&  and  allegations  of  the  parties, 
and  examined  the  matters  in  controversy,  do  make  this 
award  in  writing,  that  is  to  say :  The  said  Horicon  Iron 
Manufacturing  Company  shall  pay  to  the  said  Frederick  Darge 
the  sum  of  $597.25  as  the  full  amount  of  compensation  for 
damages  for  flowing  the  following  described  land,  and  for 
the  right  to  flow  the  same,  to-wit :  The  lands  flowed  are  a 
part  of  N.  i  of  the  S.E.  \  8.  E.  ^of  Sec.  9,  Town  12,Kange 
16,  and  the  N.  ^  of  the  S.  W.  \  of  S.  W.  \  of  Sec.  10, 
Town  12,  Range  16,  and  the  K  W.  \  of  the  S.  W.  \  of  the 
N.  W.  i  of  Sec.  10,  Town  12  Range  16 — ^amounting  to 
twenty-three  and  89-lOOth  acres,  according  to  the  survey 
made  by  the  county  surveyor,  as  per  his  map  marked 
*  Exhibit  A,*  and  to  which  reference  is  hereby  made,  and 
which  forms  part  of  this  award  for  the  purpose  of  more  fiilly 
describing  said  flowed  lands,  said  map  being  hereto  an- 
nexed." Defendant  moved  to  set  aside  the  award,  for  rea- 
sons which  will  sufficiently  appear  from  the  opinion ;  and 
appealed  from  an  order  denying  the  motion. 
GitleU  ^  ConkUn,  for  respondent. 

The  following  opinion  was  filed  at  the  June  term,  1866. 

Cole,  J.  No  brie&  have  been  furnished  in  this  case  by 
the  counsel  for  the  company,  and  we  are  therefore  in  the 
dark  as  to  the  points  and  authorities  relied  on  by  him  to 
reverse  the  order  of  the  court  below. 

The  motioa  to  set  aside  the  award  was  based  upon  several 
grounds :  First,  because  it  was  made  and  executed  by  two 
of  the  arbitrators,  instead  of  three  as  required  by  law.  The 
arbitration  was  had  under  the  charter  of  the  company  (chap. 
183,  Priv.  Laws  of  1854),  which  provides  a  method  for 
ascertaining  the  amount  of  compensation  to  be  pidd  by  the 
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company  for  damages  occasioned  by  reason  of  overflowing 
lands  belon^ng  to  third  persons.  In  case  the  company 
could  not  agree  with  the  owner  of  lands  as  to  the  amount 
of  compensation,  provision  was  made  that  the  company  and 
owner  might  each  select  a  disinterested  arbitrator,  and  that 
these  arbitrators  should  select  a  third,  who  were  to  deter- 
mine the  amount  the  company  should  pay.  Now,  although 
the  charter  does  not,  in  express  words,  say  that  two  arbitra- 
tors may  make  the  award,  yet  we  think  this  is  the  fair  intend- 
ment of  its  provisions.  But  moreover,  if  there  were  any 
doubt  as  to  the  proper  construction  of  the  charter  upon  this 
point,  when  considered  by  itself,  it  is  removed  by  subd.  3, 
sec.  1,  chap.  4,  R.  8.  1849,  which  declares  that  all  words 
purporting  to  give  a  joint  authority  to  three  or  more  public 
officers  or  other  persons,  shall  be  construed  as  giving  such 
authority  to  a  majority  of  such  officers  or  other  persons, 
unless  it  is  otherwise  expressly  declared  in  the  law  giving 
the  authority.  It  appears  that  all  the  arbitrators  met  to 
determine  the  amount  of  compensation  to  be  paid,  while 
only  two  signed  the  award.  Under  the  circumstances,  we 
are  disposed  to  hold  this  sufficient,  and  the  award  valid. 

Another  objection  taken  to  the  award  is,  that  it  does  not 
disclose  the  reason  why  it  was  not  made  and  executed  by 
the  three  arbitrators.  We  do  not  think  the  reason  need 
appear  in  the  award. 

A  further  objection  taken  to  the  award  is,  that  it  assesses 
the  damages  for  flowing,  and  for  the  perpetual  right  to  flow, 
the  lands  of  tl^e  plaintiff,  in  a  gross  sum,  instead  of  assess- 
ing the  same  in  two  separate  sums.  We  certainly  can  see 
no  objection  to  this  mode  of  assessment  The  charter  says 
the  arbitrators  "  shall  proceed  to  make  an  award  of  the 
amount  of  compensation  which  shall  be  paid  for  such  dam- 
ages, and  for  the  perpetual  right  to  flow  such  lands.''  Sec. 
7.  Of  course,  the  whole  object  of  the  proceeding  is  to 
Vol.  XXn.— 45. 
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ascertain  the  amount  of  oompensation  which  the  owner  of 
the  lands  is  entitled  to  receive  for  his  property  which  has 
been  taken  for  the  public  use.  And  therefore  the  arbitra- 
tors determine  the  damages  sustained  up  to  the  time  of  the 
assessment)  and  for  the  perpetual  right  to  flow.  No  reason 
occurs  to  us  why  the  damages  for  flovring  and  for  the  per^ 
petual  right  to  flow  should  be  assessed  in  separate  sums; 
and  the  charter  does  not  seem  to  contemplate  such  a  mode 
of  assessment 

Again,  it  is  objected  that  the  award  is  invalid  because  it 
does  not  describe  with  sufficient  certainty  the  land  flowed, 
and  which  the  company,  upon  payment  of  the  damages 
assessed,  would  acquire  the  perpetual  right  to  flow.  For  a 
particular  description  of  the  lands  flowed,  the  award  refers 
to  a  survey  and  map  annexed  to  the  award,  which  was  made 
by  the  county  surveyor.  This  survey  and  map  describe  the 
lands  with  fullness  and  certwity,  and,  by  the  reference  to 
them,  became  a  part  of  the  award. 

The  motion  to  set  aside  the  award  was  properly  overruled. 

By  the  OowrL — Order  affirmed. 

Non. — On  %  metion  for  a  rehearing,  B,  O.  B^mi,  for  the  AppeUant,  argned, 
among  other  things,  that  it  did  not  eren  appear  from  the  award  that  it  was 
not  made  without  priTitj  of  the  arbitrator  who  does  not  sign  it.  The  award 
equally  states  that  he  signs  it  as  that  he  had  met  and  heard  the  subjeet  mat- 
ter with  the  others ;  and  it  maj  as  well  be  that  he  nerer  met,  that  he  was 
nerer  notified  to  meet,  that  he  was  ignored  altogether  bj  the  others,  as  that 
he  did  not  sign  the  award.  2.  Bj  the  common  law,  a  submission  to  three 
must  be  executed  by  all.  There  is  nothing  in  the  defendant's  charter  to  Tarj 
the  rule.  But  its  proTisions  clearlj  manifest  a  contrary  intention.  Where 
the  duty  of  determining  the  rights  of  the  parties  is  oonoemed,  the  arbitra- 
tors are  mentioned  as  an  inseparable  body;  where  the  ministerial  duty  of 
oertifying  their  proceedings  to  the  court  (in  case  of  an  appeal)  is  prescribed, 
a  majority  is  for  the  first  time  mentioned,  and  empowered  to  act.  8.  Subd. 
8,  sec.  1,  ch.  6,  R.  8.  1858  (sec.  1,  ch.  4,  R.  8.  1^9)  does  not  apply  here. 
On  this  point  counsel  contended  that  it  was  for  the  Judiciary  to  determine 
the  meaning  of  a  statute,  and  that  this  oould  not  be  done  by  a  subsequent  iMi 
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of  the  legislcture ;  Md  that  it  wm  donbtM  whether  this  prenrision  wss  nesnt 
to  apply  to  charters  of  priTate  corporations,  or  to  anjihing  beyond  the  gen- 
eral body  of  the  public  statutory  law.  4.  The  award  is  at  least  bad  for  not 
disclosing  why  a  mijo^^y  <"^7  mfthe  it.  If  a  minority  can  acquire  the  Juris- 
diction conferred  on  all,  it  can  only  be  through  some  refusal  or  omission  of 
the  minority.  If  all  Join  in  the  award,  the  Jurisdiction  i^ipears  from  the 
submission ;  but  if  a  majority  only  sign  it,  their  Jurisdiction  does  not  thus 
appear,  for  it  rests  not  only  on  the  submission  but  also  on  a  fact  dehor$  the 
submission.  6.  The  language  of  the  charter  separates  the  damages  for  past 
flowing  froni  those  for  ftiture  flowing ;  and  this  separation  is  material  to  the 
rights  of  defendant ;  since  it  may  elect  to  lower  its  dam  and  cease  flowing 
the  land  rather  than  pay  for  the  right  to  flow  in  the  future. 
The  motion  for  a  rehearing  was  denied. — ^Rip. 


Stbyens  vs.  Brooks. 


Action  m  b'ehaff  ofplmmtift  and  oiktn  nmOarty  inUretUd^Rightt  ttnd  Uab&UUi 
^  iMrtofw  not  n&mod—How  they  h$eom§  potrti9$,'^PUmim$. — Amindmmt 
ofplmdmg:  Wkir$  to  be  nuuU. 

1.  Where  the  plaintiffs  named  in  a  complaint  sue  in  behalf  of  themselTOS  and 

of  all  others  similarly  interested,  such  other  persons  are  not  thereby 
made  strictly  parties  to  the  suit;  nor  are  they  entitled  to  any  benefit 
f^m  a  Judgment  in  faror  of  the  plaintilFs,  nor  liable  for  any  part  of  the 
expenses  of  the  litigation,  unless  they  elect  to  eome  in  as  parties. 

2.  Such  other  persons  may  come  in  under  the  Judgment,  and  take  the  benefit 

of  it,  or  show  it  to  be  erroneous,  or  entitle  themselTOS  to  a  rehearing ; 
and  if  they  neglect  to  do  so  after  reasonable  notice,  the  court  will  pro* 
teet  the  defendants  and  parties  named  f^m  any  farther  litigation  in 
respect  to  the  same  fiind  or  subject  matter — especially  any  tending  to 
disturb  the  rights  of  parties  as  fixed  by  the  judgment. 

8.  One  who  elects  to  come  in,  etc.,  must  apply  for  an  order  making  him  a 
party;  and  before  it  is  granted,  a  reference  should  be  made  to  a 
commissioner  to  examine  and  report  as  to  his  identity  and  interest 

4.  An  allegation  that  B.  had  a  like  interest  with  the  parties  named  as  plain- 
tiffs in  such  an  action,  and  that,  after  its  commencement,  he  promised 
**in  case  he  should  be  protected  in  his  interests  correspondingly  with 
the  other  plaintiffs  and  parties  interested,  by  the  said  action  and  i 
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UTM  began  and  Uk«ii,  ke  would  paj  kis  ikmre  •f  tk«  ezpentM  ineidcai 

ihtreto,"  doM  a«t  tkow  %  right  of  aciioii  on  ■uck  promiso,  without  % 

farther  aUegaiion  that  B.  had  aotuallj  booomt  a  party  to  fuoh  suit; 

because  it  does  not  show  either  a  comuUralum  for  the  promise  or  a 

Ailfillment  of  the  eimdUum  therein  expressed. 
6.  The  complaint  in  this  action  {vide  tf0-a)  k$ld  to  be  onlj  for  the  recoTory 

of  monej,  and  not  sufficient  to  authorise  a  judgment  in  c^ecUnent,  or  one 

affirming  plaintiffs  right  to  redeem  land. 
6.  Applications  to  amend  pleadings  should  not  be  addressed  to  this  court  in 

actions  not  commenced  here. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

The  complaint  avers  in  substance  the  following  facta :  In 
January,  1837,  one  IT'oonan  sold  and  conveyed  to  Field  and 
Ford,  then  residents  of  Chicago,  111.,  an  undivided  fourth 
interest  in  certain  lands  (about  1,400  acres)  in  Dane  county, 
for  $8,080;  and  took  from  the  grantees,  on  the  same  day,  a 
bond  and  a  mortgage  of  the  premises,  to  secure  the  purchase 
money.  Field  and  Ford  shortly  thereafter  deeded  back  siud 
premises  to  Noonan  for  a  good  and  sufficient  consideration. 
Afterwards,  in  May,  1887,  Noonan  sold  and  conveyed  to 
Field  and  Ford  the  entire  interest  in  portions  (constituting 
in  the  aggregate  about  one-fourth)  of  the  same  lands  in- 
cluded in  his  first  deed,  for  the  same  consideration  there 
named,  and  took  back  a  bond  and  a  mortgage  of  the  premises 
(dated  June  2, 1887)  as  security  for  over  $2,000  of  the  pur- 
chase money,  A  statutory  foreclosure,  so-called,  of  said 
mortgage  was  attempted  by  Noonan,  and  at  the  sale  there- 
under Noonan  became  purchaser  of  the  whole  premises,  and 
received  a  sheriflr*s  deed  thereof  dated  September  10, 1888, 
which  was  recorded  on  the  12th  of  the  same  month ;  but 
the  mortgage  did  not  contain  any  power  of  sale,  and  such 
pretended  foreclosure,  sale  and  deed  were  void.  In  June, 
1846,  Noonan  conveyed  by  warranty  deed,  160  acres  of  land 
to  the  defendant.  Brooks^  being  a  part  of  the  premises 
described  in  both  the  above  named  conveyances  of  January 
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and  Majy  ISST,  fix>m  Noonan  to  Held  and  Ford,  and  in  the 
mortgages  executed  by  the  two  latter.  About  the  same 
time,  Noonan  oonrejed  other  portions  of  said  premises,  by 
warranty  deeds,  to  many  other  persons;  and  under  and 
shortly  subsequent  to  said  conveyances,  said  grantees,  includ- 
ing the  defendant,  went  into  possession  of  the  premises  con- 
veyed to  them  respectively.  By  virtue  of  said  conveyances, 
it  is  alleged,  said  grantees  acquired  an  interest  in  said  mort- 
gage of  June,  1887,  then  held  by  IT'oonan,  proportionate  to 
the  quantity  of  the  mortgaged  premises  conveyed  to  them 
respectively.  In  1856,  or  early  in  1857,  Noonan  assigned  in 
writing  said  bond  and  mortgage  of  June,  1887,  to  one  Boys, 
who  thereupon  commenced  an  action  in  the  Dane  circuit 
court  to  foreclose  the  same.  About  the  same  time  IT'oonan 
brought  an  action  in  the  same  court  upon  the  bond  of  Field 
and  Ford  made  to  him  in  January,  1887,  and  attached  in 
that  suit  the  interest  of  Field  and  Ford  in  the  lands  covered 
by  the  June  mortgage.  On  the  29th  of  June,  1887,  Field 
conveyed  to  iFord  all  his  interest  in  the  property  conveyed 
to  them  by  Noonan  in  May  preceding.  In  November,  1842, 
Ford  was  duly  declared  a  bankrupt  by  a  decree  of  the  U.  S. 
District  Court  for  Illinois ;  and  in  October,  1856,  his  assignee 
in  bankruptcy  duly  sold  at  public  sale  as  the  property  of 
said  Ford,  the  lands  covered  by  Noonan's  deed  of  May,  1887, 
and  the  same  were  jmrohased  at  such  sale  by  one  Rogers, 
one  James  and  one  Cobb,  then  residents  of  Chicago,  HI. 
Subsequently,  and  about  the  time  of  commencing  the  in- 
junction suit  hereinafter  named,  plaintiff,  at  the  request  of 
all  or  a  part  of  the  plaintiffs  named  in  said  injunction  suits, 
purchased  the  interest  of  Rogers  and  James,  in  his  own 
name,  but  for  the  benefit  of  the  plaintiffs  in  said  suit  mak- 
ing such  request,  ^^  and  such  other  of  the  plaintiffs  in  said 
suit  and  others  interested  as  should  contribute  thereto ;'' 
and  one  Farwell,  in  like  manner  and  for  a  like  purpose,  pur- 
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chased  the  interest  of  Cobb,  which  has  become  vested  in  the 
plaintifil  At  and  after  the  time  of  such  purchase,  it  was 
claimed  by  Roys  that  the  sale  in  bankruptcy  did  not  pass 
any  interest,  Ford's  interest  having  been  sold  to  his  brother 
prior  to  the  proceedings  in  bankruptcy,  and  by  the  heirs  of 
said  brother  conveyed  to  one  Pinney.  In  May,  1867,  the 
plaintiff  Stevens j  and  one  Lewis,  his  law  partner,  brought  an 
action  in  the  circuit  court  for  Dane  county,  against  Noonan, 
Roys  and  others,  in  favor  of  Farwell,  Roby  and  others 
named,  and  many  others  not  named,  as  plaintiffs,  to  enjoin 
said  Noonan,  Roys,  etc.,  from  proceeding  with  the  two  actions 
commenced  by  them  severally  as  aforesaid.  **  Baid  parties 
plaintiff,  named  and  not  named  in  said  action,  were  all  and 
the  only  parties  who  claimed  an  interest  in  said  mortgage 
dated  June  8, 1887,  and  in  the  premises  covered  thereby, 
by  virtue  of  deeds  of  conveyance  made  by  said  IT'oonan. 
The  question  involed  in  said  action  was  one  of  a  commoner 
general  interest  to  all  of  the  parties  named  and  not  named 
as  plaintiff  in  said  action,  and  it  was  impracticable  to  ascer- 
tain, except  by  suit,  the  nature  and  extent  of  the  interest " 
of  each.  **  Said  action  was  brought  by  said  parties  plain- 
tiff named,  for  and  in  behalf  of  themselves  and  the  said  par- 
ties not  named,  being  all  those  interested  in  said  question 
not  made  defendants.*'  A  temporary  injunction  was  granted 
in  the  action,  and  issue  was  joined  therein,  but  it  had  never 
proceeded  to  final  judgment  owing  to  the  death  of  Mr.  Roys. 
Said  tempory  injunction  has  never  been  vacated  but  is  now 
in  force.  Subsequent  to  said  injunction  suit  and  prior  to 
the  death  of  said  Roys,  to-wit,  in  May,  1867,  said  Stevens 
and  Lewis  commenced  an  action  in  siud  circuit  court  ^*  in 
behalf  of  the  same  parties  plaintiff  in  said  injunction  suit, 
alike  those  named  and  those  not  named,''  against  Field, 
Ford,  IToonan,  Roys  and  others,  for  the  foreclosure  of  said 
mortgage  of  June  2,  1887;  after  the  death  of  Roys,  the 
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action  was  revived  against  his  legal  representatives;  and 
the  same  proceeded  to  judgment  of  foreclosure  and  sale ; 
and  at  the  sale,  duly  made,  the  premises  were  struck  off  to 
StevenSj  the  plaintiff  herein,  for  the  amount  found  due  on 
the  mortgage,  and  a  sheriff's  deed  was  executed  to  him  the 
same  day,  April  12, 1862.  The  property  so  sold  is  worth 
$20,000.  Prior  to  said  foreclosure  sale,  plaintiff  had  ex- 
pended in  and  about  his  said  purchase  of  James  and  others 
at  Chicago,  and  the  several  actions  above  mentioned,  about 
$1,780,  which  moneys  were  expended  in  good  faith  ^^  for  the 
benefit  of  sidd  parties  plaintiff  named  and  not  named  in 
said  foreclosure  suit;"  and  said  Stevens  and  Lewis's  services 
in  the  conduct  of  said  several  suits  and  matters  aforesaid, 
are  worth  $900,  and  Lewis  has  transferred  his  interest 
therein  for  value  to  the  plaintiff,  and  said  sum  of  $900, 
together  with  said  sum  of  $1,780,  with  interest  on  the  latter, 
is  due  plaintiff,  except  as  hereinafter  stated.  Shortiy  after 
said  foreclosure  sale,  plaintiff  caused  a  statement  of  said 
expenditures,  charges  for  services,  interest,  etc.,  to  be  pre- 
pared, and  the  amount  to  be  assessed  upon  the  several  par- 
ties plaintiff  named  and  not  named  in  said  foreclosure 
action,  in  proportion  to  the  value  of  the  respective  pieces  of 
property  held  by  each,  the  title  to  which  was  thereby  per- 
fected; and  upon  the  basis  of  said  statement  and  assess- 
ment he  has  settled  with  several  of  said  parties  plaintiff, 
and  received  from  them  a  large  proportion  of  the  amount 
due  as  aforesaid  to  him.  Upon  said  assessment  the  amount 
to  be  paid  by  defendant  because  of  the  land  conveyed  to 
hi'm  by  Noonan  is  about  $500,  with  interest  from  April 
12,  1862.  Said  defendant  was  not  named  as  a  parly  in 
said  injunction  and  foreclosure  actions;  but  soon  after 
they  were  commenced,  he  was  informed  of  the  same  and  of 
the  other  measures  taken  to  overcome  the  claims  of  Roys, 
etc.,  and  he  agreed  with  plidntiff  "  that  if  he  (defendant) 
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should  be  protected  in  his  interests  correspondingly  with  the 
other  plaintiffs  and  parties  interested,  by  the  said  action  and 
measures  begun  and  taken,  he  would  pay  his  proportionate 
share  of  the  outlays  and  expenses  necessary  thereto.  After 
the  above  mentioned  statement  and  assessment  was  made, 
defendant  claimed  that  the  proportion  assessed  against  him 
was  too  large,  and  agreed  to  pay  the  amount  equitably  due 
from  him  upon  a  proper  assessment,  but  did  not  pffer  to  pay 
any  certain  sum.  The  complaint  then  avers  that  plaintiff 
is  ready  and  willing  to  quitclaim  and  convey  to  defendant 
all  interest  acquired  by  him  at  the  several  purchases  afore- 
said in  said  property  of  defendant,  upon  the  receipt  of  said 
sum  of  $500  and  interest  or  such  sum  as  is  equitably  charge- 
able against  defendant,  with  costs  of  this  suit;  that  before 
the  commencement  of  this  action  he  caused  to  be  served  on 
defendant  a  notice  requiring  him  to  pay  his  proportion  of 
said  moneys,  viz.,  a  certain  sum  in  said  notice  named  or 
such  sum  as  should  be  just ;  and  that  defendant  has  not  paid 
the  same  nor  any  part  thereof.  Prayer  that  said  defendant 
be  adjudged  to  pay  the  plaintiff  said  sum  of  $500,  or  such 
sum  as,  upon  proof,  shall  be  properly  chargeable  against 
him,  and  interest  thereon  from  April  12,  1862,  together 
with  costs  of  this  action,  or  that  the  title  to  the  lands  held 
and  those  conveyed  with  covenants  of  warranty  by  said 
Brooks  as  above  stated,  and  covered  by  said  mortgage  dated 
June  2,  1887,  be  adjudged  and  declared  to  be  perfect  in  the 
plaintiff,  and  that  he  have  judgment  of  recovery  therefor  as 
against  said  defendant;  and  for  general  reliefl 

A  demurrer  to  the  complaint  as  not  stating  a  cause  of 
action,  was  overruled ;  and  the  defendant  appealed. 

Abbott  ^  Hutchinson^  for  appellant,  contended  that  the  pur- 
chase of  the  equity  of  redemption  by  the  plaintiff  had  never 
enured  to  defendant's  benefit,  and  that  the  foreclosure  pro- 
ceedings are  a  nullity  as  to  the  parties  not  named.    Boutm 
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V.  aty  of  Brooklyn^  15  Barb.,  875 ;  Reid  v.  The  Everffreena^ 
21  How.,  819;  Habicht  v.  Pe7rU>erton,  4  8and£,  657;  Garnet 
V.  Wright,  24  How.,  144;  Story's  Eq.  PL,  180  et  seq.;  1 
Van  Santv.  PL,  77-78.  It  appears  from  the  complaint  that 
Stevens  became  owner  of  the  larger  part  of  the  equity  of 
redemption,  and  was  not  made  a  party  to  the  action  to  fore- 
close. It  does  not  appear  but  his  right  may  be  in  hands 
capable  of  asserting  it  To  render  the  defendant  liable 
on  his  conditional  promise,  the  foreclosure  must  have  been 
complete  as  to  the  entire  mortgage  and  all  the  property 
covered  by  it,  and  conclusive  upon  the  whole  world. 

Stevens  ^  Lewis,  for  respondent,  contended,  among  other 
things,  that  Brooks  became  an  actml  party  by  representation  in 
the  foreclosure  and  icjunction  suits.  The  statute  (R.  S.,  ch« 
122,  sec  20)  provides  that  '^  when  the  question  is  one  of  a 
common  or  general  interest  of  many  persons,  or  when  the 
parties  are  very  numerous,  and  it  may  be  impracticable  to 
bring  them  all  before  the  court,  one  or  more  may  sue  or 
defend /or  the  benefit  of  the  whole"  A  like  rule  had  already 
been  established  by  the  courts  in  equity  cases.  Edwards  on 
Parties,  5;  8  Wheat,  451,  note  (a);  West  v.  RandaU,  2 
Mason,  192-99.  The  statute  which  thus  permits  a  person's 
rights  to  be  adjudicated  without  making  him  a  formal  party 
to  the  action,  does  not  deny  him  his  "  day  in  court,"  but 
simply  prescribes  a  mode  of  representation.  The  many,  as 
unnamed  parties,  are  represented  by  the  one  or  more,  act- 
ing parties;  the  latter  being  trustees  for  the  former. 
2.  Whether  this  be  so  or  not,  it  is  certain  that  the  property 
interests  of  the  unnamed  parties  in  such  suits  are  bound  by 
the  proceedings  therein.  Edwards  on  Parties,  5 ;  2  Mason, 
192-99;  BalleU  v.  HaUeU,  2  Paige,  18;  Bouton  v.  Gly  of 
Brooklyn,  15  Barb.,  390.  Since  the  statute,  the  rule  applies 
to  actions  at  law,  and  to  defendants  as  well  as  plaintiffs. 
Sabicht  v.  Pembertan,  4  Sand£,  659 ;  1  TiL  &  Shear.  Pr,,  461, 
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462 ;  Kirk  v.  Taungy  2  Abb.,  458 ;  Oreene  v.  Breck,  10  id.,  42 ; 
Beid  V.  JEvergreens^  21  How.,  820 ;  1  Darnell's  Ch.  Pr.,  285 ; 
Story's  Eq.  PI.,  §§  114-187;  McKvmie  v.  VAmareux,  11 
Barb.,  616 ;  Brown  v.  BickettSj  8  Johns.  Ch.,  568 ;  Thompson 
V.  Brown^  4  id.,  619;  Boss  r.  Oraryy  1  Paige,  416;  Dennis  v. 
Kennedy,  19  Barb.,  518 ;  Mead  v.  MitcheU,  5  Abb.,  92  (17  N. 
Y.,  210).  8.  This  rule  applies  to  the  injunction  and  fore- 
closure suits  mentioned  in  the  complaint.  In  order  that 
one  or  more  of  Noonan's  grantees  might  foreclose  the  mort- 
gage or  restrain  Noonan  from  foreclosing  it,  it  was  neces- 
sary to  make  parties,  by  representation  or  otherwise,  all 
persons  having  an  interest  in  the  mortgage  security.  Stevens 
V.  OampbeU,  18  Wis.,  875;  1  DanielPs  Ch.  Pr.,  205,285; 
Edwards  on  Parties,  10, 12,  87.  In  both  of  those  actions 
the  court  held  that  the  rule  did  apply,  and  the  decision  can- 
not be  called  in  question  in  a  collateral  suit  Again,  the 
complaint  alleges  the  existence  in  those  cases  of  the  fisu^ta 
required  by  the  statute  for  the  application  of  the  rule ;  and 
the  demurrer  admits  the  allegation.  4.  Courts  compel  per- 
sons  not  made  parties  to  suits  by  name,  when  benefited  by 
them,  to  pay  their  proportion  of  the  costs  and  expenses. 
In  some  cases  it  has  been  held  that  assumpsit  would  lie,  a 
promise  being  implied  from  the  resulting  benefit.  The 
more  usual  cases  are  those  in  which,  upon  the  distribution 
of  the  ftmd  realized,  the  costs  and  expenses  are  first  paid, 
thus  collecting  out  of  the  share  of  each  of  the  unnamed 
parties  his  proportion  of  such  costs  and  expenses.  Hood  r. 
Wilsm,  2  Russ.  A  M.,  687  (18  Eng.  Ch.,  280);  Tootal  v. 
Spicer,  4  Sim.,  510  (6  Eng.  Ch.,  281) ;  Larkins  v.  Paxton,  2 
M.  A  K,  820  (8  Eng.  Ch.,  15) ;  Barker  v.  Wardley,  2  id.,  818 
(8  Eng.  Ch.,  244);  Edenboro  v.  Oarter,  2  Buss.,  98  (8  Eng. 
Ch.,  45);  HaU  v.  Laver,  1  Hare,  571  (28  Eng.  Ch.,  571); 
Mohm  V.  Mohun,  1  Swans.,  201 ;  2  Barb.  Ch.  Pr.,  887-88, 
818;  OandaU  v.  Hoysradt,  1  Sandf.  Ch.,  40;  R  S.,  142,  sec.  6a 
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In  the  case  at  bar,  the  active  parties  have  realized  a  fund. 
By  the  proceedings  adopted  a  perfect  title  to  all  the  property 
claimed  by  Noonan's  grantees  is  vested  in  the  attorney,  the 
plaintiff  here.  It  is  competent  for  Brooks  to  claim  that  the 
titie  to  his  property  is  held  by  the  plaintiff  in  trust;  but 
does  not  the  property  in  the  hands  of  the  trustee  stand 
charged  with  the  e:q>ense  of  the  proceedings  by  which  a 
perfect  titie  was  secured  for  the  cestuia  que  trust  f  Currie  v. 
OowhSy  6  Bosw.,  452;  Hill  on  Trustees,  847;  19  Ala.,  675. 
6.  The  promise  of  Brooks  to  pay  is  sufficientiy  showi^  by  the 
complaint  If  Brooks  elects  not  to  regard  Stevens  as  a  trustee, 
the  title  to  the  property  vests  in  Stevens^  and  Broofcs  becomes 
entitled  to  receive  from  the  sheriff  hi?  proportion  of  the 
moneys  bidden  at  the  foreclosure  sale;  or  he  may  trust  to 
some  defense  arising  outside  of  the  matters  stated  in  the 
complaint  to  resist  Stevens's  right  of  possession.  The 
complaint  is  sufficient  in  ejectment. 

DncoK,  C.  J.  Assuming  that  the  grantees  of  Noonan 
became  assignees  of  the  mortgage  in  proportion  to  the  value 
of  the  land  attempted  to  be  conveyed  to  each,  and  that  the 
actions  by  Farwell,  Boby  and  others,  against  Noonan,  Roys 
and  others,  were  properly  commenced  as  well  in  behalf  of 
all  other  persons  interested  and  not  named  as  of  the  plain- 
Hfb  named,  still  I  think  that  the  complaint  states  no  cause 
of  action.  I  think  the  plaintiff  altogether  mistakes  the  true 
relation  of  the  persons  not  named  to  the  actions  which 
were  thus  commenced  in  their  behalf.  He  seems  to  suppose 
that  they  were  real  parties  to  the  action,  and  bound  to  bear 
their  proportion  of  the  expenses  of  the  litigation,  whether 
tiiey  assented  to  tiie  proceedings  and  came  in  under  the 
judgment,  or  not  In  other  words,  he  seems  to  think  it 
competent  for  the  plaintifis  named,  who  commenced  and 
carried  on  the  litigation  without  the  knowledge  or  consent  of 
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those  not  named,  to  compel  the  latter,  againgt  their  will,  to 
accept  the  benefit  of  the  proceedings,  and  to  share  the 
expenses.  This  is  an  entire  mistake.  The  persons  not 
named  in  such  cases  are  not  parties  to  the  suit,  unless  they 
afterwards  elect  to  come  in  and  claim  as  such,  and  bear  their 
proportion  of  the  expenses.  It  is  optional  with  them  whether 
they  will  become  parties  or  not;  and  until  they  so  elect, 
they  are,  in  the  language  of  the  books,  ^^  in  a  sense,  deemed 
to  be  before  the  court"  Story's  Eq.  PL  (Redfield's  edition), 
§  99 ;  Adair  v.  The  New  Bicer  Ompmy,  11  Ves.,  444.  They 
are  so  far  before  the  court  that  if  they  ne^eot,  after  a  rea- 
sonable notice  to  them  for  that  purpose,  to  come  in  under 
the  judgment  and  establish  their  claims,  the  court  will  pro- 
tect the  defendants  and  parties  named  from  any  further  liti- 
gation in  respect  to  the  same  fund  or  subject  matter,  espec- 
ially 80  &r  as  such  litigation  may  tend  to  disturb  the  rights 
of  the  parties  as  fiixed  by  Uie  judgment.  The  idiole  doc- 
trine of  the  court  of  equity  upon  the  subject  is  so  fully  and 
clearly  expounded  by  Chancellor  Walworth  in  HaUeU  v. 
HaUetty  2  Paige,  18,  and  by  Lord  Eldon  in  Ghod  v.  BlewU^ 
19  Yes.,  886,  that  a  reference  to  other  authorities  is  deemed 
unnecessary.  The  practice  in  actions  of  that  kind,  of  per- 
mitting,  and,  in  most  cases,  of  requiring  the  plaintiff 
to  sue  not  only  in  his  own  behalf  but  also  in  behidf  of  all 
others  interested,  was  adopted  so  as  to  conform  as  nearly  as 
possible  to  the  general  rule  in  courts  of  equity  as  to  parties, 
which  is,  that  all  persons  materially  interested  in  the  subject- 
matter  ought  to  be  made  parties  to  the  suit^  either  as  plain- 
ti&  or  as  defendants,  however  numerous  Hiey  may  be,  in 
order  that  complete  justice  may  be  done  and  multiplicity  of 
suits  prevented ;  but  as  that  rule  was  sometimes  found  inca- 
pable of  application,  either  because  the  parties  were  so  nu- 
merous as  to  render  it  impracticable  to  bring  them  all  by 
name  before  the  court,  or  were  unknown,  or  without  the 
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jurisdiction  of  the  court,  exceptions  became  necessary  that 
the  rule,  established  for  the  convenient  administration  of 
justice,  might  not  destroy  the  very  purpose  for  which  it  waa 
established.  "  The  exceptions,  therefore,"  says  Judge 
Story,  suprUj  §  96,  "turn  upon  the  same  principle  uj)on 
which  the  rule  is  founded.  They  are  resolvable  into  this, 
either  that  the  court  must  wholly  deny  the  plaintiff  the 
equitable  relief  to  which  he  is  entitled,  or  that  the  relief  must 
be  panted  withoui  making  other  persons  parties.  The  latter  is 
deemed  the  least  evil,  whenever  the  court  can  proceed  to  do 
justice  between  the  parties  before  it,  without  disturbing  the 
rights  or  injuring  the  interests  of  the  absent  parties,  who 
are  equally  entitled  to  protection.  And  even  in  the  cases 
in  which  the  courts  will  thus  administer  relief,  so  solicitous 
is  it  to  attain  the  purposes  of  substantial  justice,  that  it  will 
generally  require  the  bill  to  be  filed,  not  only  in  behalf  of 
the  plaintiff,  but  also  in  behalf  of  all  other  persons  inter- 
ested, who  are  not  directly  made  parties  (although  in  a  sense 
they  are  thus  made  so),  so  that  they  may  come  in  under  the 
decree,  and  take  the  benefit  of  it,  or  show  it  to  be  errone- 
ous, or  entitle  themselves  to  a  rehearing."  This  is  the 
extent  of  the  exceptions  to  the  general  rule;  so  that, 
instead  of  being  a  mode  of  making  the  persons  not  named 
parties  to  the  suit,  unless  they  come  in  under  the  judgment, 
or  before  judgment,  as  they  may  do,  and  take  the  benefit 
of  it,  it  is  in  reality  a  mode  of  dispensing  with  the  pres- 
ence of  such  persons  beft>re  the  court,  and  of  rendering  a 
final  judgment  without  them ;  and  unless  they  do  come  in 
and  take  the  benefits,  in  which  case  they  become  parties 
and  are  chargeable  like  the  others,  I  know  of  no  princi- 
ple or  authority  upon  which  they  can  be  charged  with 
any  part  of  the  expenses  of  the  litigation.  I  think,  there- 
fore, that  the  complaint  is  defective  in  not  alleging  that  the 
defendant  Brooks  did  come  in,  and  did  accept  the  benefits 
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of  the  proceedings  in  the  two  actions  named  in  Hie  com- 
plaint Without  some  such  fitcts,  which  of  coarse  most  he 
averred,  there  was  no  consideration  for  Hie  promise  alleged 
to  have  been  made  by  him  to  the  plaintiff 

Besides,  the  condition  of  the  promise  which  was  made, 
has  never  been  fulfilled.  That  condition  was,  ^^  that  in  case 
he  should  be  protected  in  his  interests  correspondingly 
with  the  other  plaintiffs  and  parties  interested,  by  the  said 
action  and  measures  begun  and  taken,  he  would  pay  his 
proportionate  share  of  Hie  outlays  and  expenses  necessary 
thereto."  Whether  the  defendant  should  be  protected  in 
his  interests  or  not,  depended  on  whether  he  should  come 
in  and  become  a  party  to  the  action,  which  was  a  matter 
entirely  optional  with  himself.  Having  refused  to  come  in, 
he  has  received  no  protection,  but  is  debarred  from  all 
rights  under  the  judgment;  and  the  condition  upon  which 
he  was  to  pay  has  foiled. 

I  think,  therefore,  that  Hxe  demurrer  to  the  complaint 
should  have  been  sustained,  and  that  the  order  of  the  court 
below  must  be  reversed. 

By  the  CowrU — Order  reversed. 

The  plaintiff  moved  for  a  rehearing. 

Dixon,  C.  J.  On  motion  for  a  rehearing  it  is  contended, 
Fbrsi^  that  it  already  sufficiently  appears  by  the  complaint 
that  the  defendant  did  come  in  and  accept  the  benefit  of 
the  foreclosure  judgment  before  this  action  was  commenced. 
We  do  not  think  so.  What  is  meant  by  coming  in  and 
accepting  the  benefit  of  Hid  judgment,  or  claiming  under  it, 
in  such  cases  ?  Obviously,  that  the  person  previously  un* 
known  or  not  named  shall  appear  before  the  court  in  which 
judgment  is  rendered,  and  shall  connect  themselves  with 
the  action  as  actual  parties  of  record.    This  is  done  by 
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order  after  jadgment,  made  in  porsaance  of  directions  con* 
tained  in  the  judgment  for  that  purpose.  The  order  is 
obtained  upon  the  application  of  the  parties  so  previously 
unknown  or  not  named.  It  is  usuaUy,  and  we  suppose 
always,  preceded  by  an  order  of  reference  to  a  master  or 
commissioner  to  examine  and  report  as  to  the  identity  and 
interest  of  the  persons  so  applying,  which  is  a  very  import- 
ant matter  yet  to  be  judicially  ascertained  and  settled,  not- 
withstanding  formal  judgment  has  already  been  entered. 
See  Farrell  v.  Smithy  2  Ball  &  Beatty,  169 ;  and  AnonymauSy 
9  Price,  210. 

Secondly  f  it  is  contended,  though  the  facts  pleaded  are  not 
sufficient  to  charge  the  defendant,  as  a  party  to  the  foreclo- 
sure action,  with  a  proportion  of  the  costs  and  expenses,  yet 
that  enough  is  stated  to  authorize  a  recovery,  as  in  eject- 
ment, of  that  part  of  the  mortgaged  premises  claimed  and 
occupied  by  the  defendant;  or  if  not  that,  a  redemption 
from  the  lien  of  the  mortgage  to  the  extent  of  the  defend- 
ant's interest.  As  purchaser  at  the  foreclosure  sale,  the 
plaintiff  claims  to  have  acquired  title  to  the  whole  mort^ 
gaged  premises;  and  as  the  grantee  of  Rogers  and  James, 
and  (through  them,  by  the  intermediate  conveyances)  of 
Field  and  Ford,  he  likewise  claims  the  equity  of  redemption 
in  so  much  and  such  parts  of  the  mortgaged  premises  as 
were  not  affected  by  the  foreclosure  proceedings.  Upon 
these  propositions  it  is  unnecessary  for  us  to  express  any 
opinion,  since  it  so  clearly  appears  from  the  entire  language 
of  the  complaint,  that  the  sole  object  of  this  action  is  to 
recover  from  the  defendant  his  alleged  share  of  the  costs 
and  expenses  of  the  foreclosure  proceedings,  and  of  the 
other  steps  taken  to  perfect  the  title.  It  cannot  be  regarded 
either  as  an  action  of  ejectment  or  as  a  suit  in  the  nature  of  a 
bill  to  redeem.  Whether,  as  is  suggested,  the  complaint 
can  be  so  amended  as  to  transform  it  into  one  or  the  other 
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of  those  actions,  it  would  be  improper  for  us  now  to  say. 
There  is  no  motion  before  us  for  that  purpose ;  and  if  there 
was,  it  would  probably  be  rejected,  as  the  uniform  practice 
of  this  court  has  been  not  to  entertain  such  applications. 
The  circuit  court  haa  the  same  power  to  direct  or  allow 
amendments  as  this  court,  and  the  course  of  proceeding 
is  to  remand  the  cause  and  let  the  amendments,  if  any,  be 
made  by  direction  of  that  court 
By  the  Court — The  motion  for  a  rehearing  is  denied* 
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RULE    OP    SUPREME    COURT. 
Adopted  March  2W,  1869. 

la  all  actions  of  mandamus  or  quo  warranto  in  any  of  the 
courts  of  this  state,  in  which  the  result  of  any  election  shall 
be  in  issue,  before  either  party  shall  be  permitted  to  oflfer 
proof,  upon  the  trial,  of  the  illegality  of  the  vote  of  any 
person  who  voted  at  such  election,  he  shall  show  to  the 
court  that  he  has,  at  least  twenty  days  before  the  commence- 
ment of  the  trial,  served  upon  the  opposite  party  a  notice 
in  writing  that  he  claimed  the  vote  of  such  voter  to  be 
illegal,  stating  the  grounds  of  such  alleged  illegality. 

And  before  either  party  in  any  such  action  shall  be  per- 
mitted to  offer  proof,  on  the  trial,  of  the  illegality  of  the 
entire  vote  of  any  town,  ward  or  election  precinct,  by  rea- 
son of  any  alleged  informality  or  defect  in  conducting  the 
same,  or  of  any  fraud  therein,  he  shall  show  to  the  court 
that  he  has  served  upon  the  opposite  party,  at  least  twenty 
days  before  the  commencement  of  the  trial,  a  notice  in 
writing  that  he  should  claim  on  the  trial  the  vote  of  such 
town,  ward  or  precinct  to  be  illegal,  specifying  the  grounds 
of  such  alleged  illegality. 

Whenever  the  facts  required  to  be  noticed  in  this  rule, 
shall  be  stated  in  the  pleadings  of  the  party,  that  shall  be 
deemed  a  full  compliance  with  the  rule  on  his  part 
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ACTION. 

See  LiMiTATiOH  or  Aotiors. 

(A.)   Ca*i9€  of  Aetum.'-'Proptr  Patrtm^  $te, 

(a)  At  Law. 

See  AaiiroT,  8,  4.  Bohd,  2.  Gohtbaot,  1-4.  Piyokoi.  Ejbotmiht,  2,  8. 
Ihfamt.  Landlord  and  Tbhamt.  Mahdamus.  Nbqliqkmcb,  1,  8,  6,  9- 
11.     Partmbrship.     Patmbrt.    Bbplbyiit,  8,  4.    Slabdir.    Usury. 

YbBDOR  and  PVROHAIBR,  1. 

1.  The  owner  of  r  domettio  RaimRl  is  not  liable  for  ix^nriee  done  by  it,  unless 

he  had  notice  of  its  misohieYoos  propensity,  or  the  injury  was  attrib- 
utable to  some  negleot  on  his  part    Dearth  v.  Bak«r,  78 

2.  Plaintiff  purchased  of  a  city  its  bonds,  which  were  Toid  for  want  of  power 

in  the  eity  to  issue  them.  Meld,  that  he  was  entitled  to  recoTer  the 
amount  paid,  as  for  a  failure  of  the  consideration.    Paul  v,  Kenoshoy   266 

8.  It  was  not  neoesiary  for  plaintiff  to  return,  or  offer  to  return,  the  void 
bonds.  Ibid, 

4.  For  a  trespass  under  color  of  process,  a  dtput^  sheriff  is  liable  to  the  party 
ii^jured.    Eemlm^trv,  Wtyktr^  888 

6.  Under  ch.  296,  Laws  of  1868,  the  plaintiff  below,  as  town  treasurer,  could 
maintain  an. action  on  a  subscription  made  by  the  defendant  below  to  a 
fund  for  paying  bounties  to  Tolunteers  to  be  credited  to  his  town.  Rem' 
linger  v.  Ywmg^  426 

6.  Plaintiff,  as  the  o\mer  of  a  lottery  scheme,  employed  defendant  as  his 

agent  in  this  state  to  sell  tickets,  and  receiTC  and  retain  the  proceeds 
until  satisfied  that  the  drawing  was  fairly  conducted,  and  then  account 
therefor.  The  sale  of  lottery  tickets  being  unlawful  in  this  state,  Btldf 
that  plaintiff  could  not  recoyer  on  a  note  of  defendant  for  the  amount 
of  the  proceeds  of  tickets  sold  by  him.    Lemon  v.  Qroukopf,  447 

7.  But  where  anoUier  agent  employed  by  plaintiff;  had  paid  oyer  to  defend- 

ant the  proceeds  of  tickets  sold  by  him,  with  directions  to  pay  them 
to  plaintiff  if  the  drawing  were  fairly  carried  on,  defendant  was  liable 
for  that  amount,  in  the  absence  of  any  eyidenoe  of  firaud  in  the  drawing. 

Ibid. 
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8.  The  statute  not  prescribing  any  time  within  which  the  authorities  of  one 

town  or  city  must  notify  those  of  another  to  remoye  a  pauper  residinf 
in  the  former,  but  haying  a  settlement  in  the  latter,  it  seemt  that  the 
former  town  may  recoTcr  its  expenses  upon  such  pauper  incurred  before 
giving  the  notice,  restricted  only  by  the  general  statute  of  limitations 
La  Cro9se  v,  Melrose^  459 

9.  Where  defendant  had  drawn  from  his  boom,  and  manufactured  into  lumber, 

logs  belonging  to  other  partiev,  who  afterwards  transferred  their  rights 
therein  to  plaintiff,  the  latter  could  not  maintain  an  action  for  the  lum- 
ber without  showing  a  demand  therefor  upon  defendant,  made  after  the 
title  Tested  in  him.     Root  v,  BonmamOt  589 

10.  A  railroad  company  is  liable  for  negligently  iignring  persons  lawfully 
on  or  around  its  cars,  even  after  its  liability  as  a  carrier  to  them  as  pas- 
sengers has  ceased,  a  reasonable  time  having  elapsed  for  them  to  leave 
the  train  after  arriving  at  its  destination.  Imhoff  v,  Ch.  and  N,  W,  Rail- 
way Co,y  681 

11.  An  allegation  that  B.  had  a  like  interest  with  the  parties  named  as  plain- 
tiffs (in  an  action  brought  by  the  plaintiffs  named  therein  in  behalf  of 
themselves  and  all  other  persons  similarly  interested,  etc.).  and  that, 
after  its  commencement,  he  promised  **  in  case  he  should  be  protected  in 
his  interests  correspondingly  with  the  other  plaintiffs  and  parties  inter- 
ested, by  the  said  action  and  measures  begun  and  taken,  he  would  pay 
his  share  of  th^  expenses  incident  thereto,"  does  not  show  a  right  of 
action  on  such  promise,  without  a  ftirther  allegation  that  B.  had  actually 
become  a  party  to  such  suit ;  because  it  does  not  show  either  a  eofuid- 
eration  for  the  promise  or  a  ftUfillment  of  the  €9tukti$n  therein  expressed. 
Steveru  v.  Brookt,  695 

(b)  In  Equity. 

Bee  Equitt.    Foybolosubb  or  Mobtoaoi,  2.    Ivjuvonox.    Tisdoe  avd 

PUROHASIR,  2. 

1.  A  party  not  in  possession  of  real  estate  oanaot  maiBiain  am  aetion  to 

remove  a  cloud  upon  his  title  thereto.    Meade  v.  Black,  241 

2.  Where  one  has  a  Judgment  which  would  be  a  speelile  lien  on  oertain  land 

of  the  debtor,  he  may  bring  an  action  to  have  a  conveyance  of  said  land 
to  a  third  party  a<yudged  fraudulent;  and  this,  whether  he  has  issued  a 
valid  execution  (returned  unsatisfied),  or  not.     Chmell  e.  Radwaify    200 

8.  Although  the  administrator  is  authorised  (R.  8.,  chap.  100,  sees.  16-18)  to 
sue  for  real  estate  conveyed  by  a  deceased  person  in  his  life  time  with 
intent  to  defraud  creditors,  this  does  not  affect  the  Judgment  creditor's 
right  to  maintain  his  equitable  aotion.  Ibid, 

4.  Equity  will  not  relieve  from  a  Judgment  on  any  gromd  of  which  the 

Judgment  debtor  might  have  availed  himself  in  the  action  at  law.  Doth- 
aher  v.  Prentiee,  811 

5.  A  bill  will  not  lie,  therefore,  in  favor  of  a  ffamishee  against  whom  Judg- 

ment has  been  taken,  to  compel  the  Judgment  plaintiff  to  interpleiui 
with  the  plaintiff  in  a  prior  garnishee  action  against  the  same  puiy  for 
the  same  debt.  Ibid, 

6.  An  inchoate  right  of  dower  Is  such  an  interest  in  land  m  will  enable  the 
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wife  to  maiiitidii  an  aeiion  to  efUbUsh  laoh  oontingent  right,  and  re- 
moye  the  cloud  ftraadalently  attempted  to  be  created  upon  it.  Madigan 
v.  WaUh,  601 

(B.)  Actum  by  €hr<mU$  m  Tax  Died,  Mmdir  eh.  22,  Laws  t/  1859.    See  Tax 
Dbbd,  1. 

(C.)  Fiprm  of  Action,    See  Bmsos,  18. 

Admimiitratob.    See  Exboittobs,  bto. 

Adxikaltt  JuBisDionoir.    See  JumiSDionoir. 


ADMISSIONS. 
(A.)  In  Pleading.    See  Pliadiro,  1,  8,  4,  11,  16. 
(B.)  Of  ffuibandf  m  action  by  ffusband  and  Wife,    See  EyiDiHOi,  6,  6. 
(C.)  Their  weiykt  ae  JBwidenee, 

1.  In  regard  to  admiealons  alleged  to  hare  been  made  in  the  ooorae  of  caenal 

oonyersations,  it  is  not  error  to  tell  a  jury  that  thej  are  called  in  the 
books  '*  the  weakest  kind  of  testimony."    Dreher  v.  Town  of  FUchbury, 

676 

2.  Admissions  deliberately  made  and  clearly  prored  beyond  mistake,  haye 

great  inherent  force  as  CTidence.  ^ Ibid, 

Adtbrsi  Possbssiox.    See  Lixitatiob  or  Aonoxs. 


AFFIDAVIT. 

(A.)  For  pubUeation  of  8w 


An  aflBdayit  for  an  order  of  publication  of  summons  mar  be  made  by  the 
plaintiff's  attorney ;  and  statements  that,  after  due  diligence,  defendant 
cannot  be  found,  etc.,  are  sufficient  without  showing  what  diligence  has 
been  used.     Young  v,  Schenck^  650 

(B.)  For  Judgment  on  Warrant  of  Attorney,    See  Jjtdqummt  (C.) 


AGENCY. 
See  Railboads,  4,  6.    Wirmss,  1,  2. 

1.  A  teamster  employed  by  a  mill-owner  to  deliTcr  flour  to  a  railroad  com- 

pany for  transportation,  has  no  power,  by  yirtue  of  such  employment, 
to  authorize  the  deliTcry  of  the  flour  by  the  company  to  a  third  party. 
Sawyer  v,  Ch.  ^  N,  W.  Railway  Co.,  408 

2.  A  statement  by  such  teamster  (who  was  known  by  the  company  to  be  in 

the  owner's  employ^  that  the  flour  was  for  such  diird  party,  did  not 
imply  that  it  was  to  do  deliTered  by  the  company  to  him  iiithout  farther 
instructions  from  the  owner.  ibid. 
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8.  Whether  the  itewMrd  of  a  iteunboat  it  an  agent  within  the  meaning  of 
eh.  150,  R.  8.,  eo  as  to  oharge  the  boat  with  debts  eontracted  bj  him  for 
supplies  of  food  used  on  board,  is  a  question  of  faot  dejpending  on  the 
general  usage  and  authoritT  of  stewards  in  such  eases.    Emtt  e.  **  Brook' 

4.  If  the  steward  was  under  eontraet  to  board  the  offieers  and  erew  for  a 
price  to  be  paid  by  the  owners,  and  the  person  ftimishing  the  supplies 
knew  it,  the  boat  would  not  be  liable.  JbitL 

ALiiiTAai  or  JuBon.    See  Ymmshot,  S* 

Alixokt.    See  Piromoi,  8. 


AMENDlfENT. 

(A.)  Of  PUcding. 

1.  The  complaint  setting  up  a  different  ground  of  estoppel  (against  an  antici- 
pated defense)  ft'om  that  proyen,  it  was  not  error  to  allow  an  amend- 
ment at  the  trial,  making  it  conform  to  the  facts,  especially  where  the 
estoppel  might  hsTO  been  proTen  withont  haTing  been  alleged.  Stku- 
fmaker  «.  Heeveittf  mp.^  48 

X  Defendant  asked  leaTe  to  amend  his  answer  so  as  to  set  up  usury,  and 
leave  was  granted  on  condition  of  his  paying  the  principal  sum  due,  with 
legal  interest ;  and  he  appealed,  ffdd,  that  there  was  no  abuse  of  dis- 
cretion in  requiring  the  payment  as  a  condition  of  the  amendment. 
Jones  V,  Walker  f  220 

8.  Where  the  complaint  alleges  seisin  in  Uie  husband  alone  in  right  of  the 
wife  (the  seisin  in  such  cases  beins  in  Het/omt),  if  oTidence  is  objected 
to  on  that  ground,  the  court  should  direct  an  immediate  amendment,  or 
receiTC  the  eridence  and  allow  a  subsequent  amendment.    Stroebe  v.  Fehl, 

887 

4.  After  Judgment  roTersed,  U  eeeme  that  the  complaint,  alleging  injury  to 
plaintiff  through  defendant's  negligence,  may  be  amended  so  as  to  aUege 
specific  acts  of  negligence.    Imhoffv,  Ch,  ^  N,  W.  Railway  Co,,         681 

6.  Applications  to  amend  pleadings  should  not  be  addressed  to  this  oonrt  in 
actions  not  commenced  here.     Stevene  v,  Brooke,  696 

(B.)  0/  Writ.    See  Mamdamus,  9. 

(G.)  0/Bill  o/EzetpUone.    See  PnAonon  (G),  2-4. 

Amswbb.  See  Plbadivo,  1-4,  ^11, 18, 14, 16, 19.  Peaotiob  (G),  6.  BaHi- 
moADs,  7. 

As  to  Time  to  Answer,  see  Pbaotxcb  (A),  4. 

APPEAL. 
(A.)  Ihm  JueHet^e  Churt 
The  appellant  from  a  Judgment  in  Justice's  oo«rt  in  foroible  entry  and  ulaw- 
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fill  detainer,  is  entitled,  In  all  OMee,  to  a  trial  d$  novo,     Vroman  v,  Dtwey^ 

828 

(B.)  From  County  Judge. 

1.  Seo.  29,  ehap.  117,  R.  8.  (whieh  empowers  the  cireuit  coart,  in  certain 

oircomstancee,  to  allow  an  appeal  firom  **an7  act  of  the  judge  of  the 
county  court,*'  after  the  time  allowed  by  law  for  an  appeal  has  expired), 
applies  to  an  allowance  by  the  county  judge  of  a  claim  against  an  estate, 
although  the  judge  was  not  authorised  to  hear  such  claims  until  qfter  the 
passage  of*  said  chap.  117.     In  re  Oronor  v,  ffieldetaU,,  200 

2.  Where  the  petition  for  leaTe  to  appeal  states  a  prima  facie  case,  the  court 

should  grant  it  without  considering  counter-affidaTits  as  to  the  justice , 
of  the  Claim. .  Ibid. ' 

8.  Under  seo.  22,  chap.  101,  B.  8.,  it  is  not  necessary,  to  anthoriie  an  appeal 
ftrom  the  allowance  of  a  claim,  by  the  county  judge  or  commissioners 
appointed  by  him,  that  the  claim  should  haye  been  **  objected  to  '*  before 
him  or  them  at  the  hearins.  It  is  enough  that  the  party,  on  taking  his 
appeal,  objects  to  a  part  of  the  amount  allowed  equal  to  twenty  dollars. 

Ibid, 

4.  Under  sec.  29,  chap.  101,  R.  8.,  the  administrator  is  to  be  regarded  as 
having  **  declined  to  appeal,"  without  any  express  demand  and  refusal, 
when  he  has  not  appealed  within  the  time  allowed  by  law;  and  the 
circuit  court  may  thereupon  allow  an  appeal  by  the  creditors,  deyisees, 
heirs,  etc.  Ibid, 

(C.)  To  Stqfreme  Court,  See  Bill  or  Exobptions.  Gokpobatiohs  (A).  Pkao* 
Tioa,  2, 11. 

1.  Where  a  party  takes  two  appeals  to  obtain  what  can  be  obtained  upon 
one,  if  at  all,  one  of  them  must  be  dismissed.  So  held  where  the  party 
appealed  from  an  order  of  the  circuit  court  allowing  an  appeal  f^om  a 
decision  of  the  county  judge,  and  also  appealed  f^om  a  subsequent  order 
refusing  to  dismiss  the  appeal  firom  the  county  judge.  In  re  Young  et 
al,  V.  Oroner,  205 

i.  In  Meade  v.  Walker,  where  there  was  an  appeal  firom  a  judgment,  and  one 
from  an  order  refiising  to  yacate  it,  the  judgment  was  reyersed  (20  Wis., 
618),  and  the  appeal  from  the  order  dismissed.  Ibid, 

(B.)  Appealable  Oriere, 

1.  The  remedy  for  a  reftisal  of  a  circuit  Judge  to  order  a  change  in  the  place 

of  trial,  is  by  appeal,  and  not  by  mandtmue.  State  ez  reL  BrowneU  v,  Jfe- 
Arthttr,  18  Wis.,  407,  oyerruled  as  to  this  point  State  ex  reL  Joknson  v. 
Waehbum^  99 

2.  Whether  an  order  of  the  circuit  court,  allowing  an  appeal  firom  a  decision 

of  the  county  judge,  under  sec.  29,  chap.  117,  B.  S.,  is  appealable,  qutere. 
In  re  Young,  etc.  f  206 

8.  The  order  appealed  firom  in  this  cause  not  affecting  any  substantial  right 
of  defendant,  and  not  being  appealable  on  any  odier  ground,  the  appeal 
is  dismissed.    Jones  v.  Walker,  220 

4.  Is  an  order  refdsing  to  set  aside  the  complaint  for  a  Tarianoe  firom  the 
summons,  appealable  ?    Fonddu  Lae  v.  Bonotttd^  251 
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6.  An  order  eiriking  from  the  calendar  an  appeal  from  a  jnetioe  of  the  peace, 
on  the  ground  that  no  notice  of  trial  had  been  giyen,  merelj  works  a 
continuance,  and  is  not  appealable.    Boby  v.  Muddy  688 

(£.)   Waiver  of  Right  to  Appeal. 

A  party  being  granted  a  new  trial  on  condition  of  his  paying  the  cosite  of  the 
former  trial  and  of  the  mottoiiy  the  other  party,  after  accepting  payment 
of  the  ^hoU  costs,  cannot  appeal  from  the  order.     CogtweU  «.  Colky, 

899 

Appbabahob.    See  Pkaotioi  (A.),  6-7. 


ARBITRATION  AND  AWARD. 
Bee  CoBPOBATiOHs  (A.)    Eqvitt.    Etidbncb,  21. 

1.  Where  a  snrrey  and  map,  describing  with  fbllness  and  certainty  lands 

flowed  by  a  dam,  are  annexed  to  an  award  of  compensation,  and  referred 
to  therein,  the  award  need  not  otherwise  describe  the  land.  Darge  w. 
H,  L  Jf.  Co.,  691 

2.  Where  the  arbitrators  were  required  by  law  « to  make  an  award  of  the 

amount  of  compensation  which  shall  [should]  be  paid  for  damages  [for 
flowing  land],  and  for  the  perpetual  right  to  flow,''  the  damages  for  past 
flowage  and  Talue  of  the  fiiture  right  might  be  assessed  together  in  one 
gross  sum.  Dnd, 

8.  Under  subd.  8,  sec.  1,  ch.  4,  R.  8. 1849,  where  all  the  arbitrators  appointed 
in  pursuance  of  defendant's  charter  met  to  hear  and  determine  the  ques- 
tion submitted,  but  only  a  migority  signed  the  award  (which  purports 
to  be  the  act  of  all),  it  is  Talid.  Ibid. 

4.  It  neemt  that  this  would  be  the  fair  intendment  of  the  charter,  apart  firom 
said  subd.  8.  IbuL 

6.  The  award  need  not  show  why  the  minority  did  not  sign.  Ihid, 

AssBssMKiTT.    Scc  BoABD  Of  Equalixatiob.    Bailboads,  1-8.    Ybbdob  abd 

PUBOHASBB,  8. 

«  AssiOH."    Bee  Tax  Dbbd,  7. 

AssiOMMBXT.    See  Salb  (A.),  1. 

«  AssioHOB  Of  A  THma  nr  Aotiob."    See  Witbbss,  6. 


ATTACHMENT. 

(A.)  In  Juttiee't  Court, 

1.  Chap.  215,  Laws  of  1860,  authorises  a  proceeding  by  attachment  in  Jos- 
tice's  court,  not  only  in  case  of  a  lien  for  serrices  upon  *<  logs  or  timber," 
but  in  any  case  of  lien  upon  personal  property,  to  the  amount  limited. 
Battii  V.  Hamlm,  669 

(B.)  lAMUty  of  Offieir.    See  Ebplbtib,  8-6. 
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(C.)  Priority.    See  Bill  or  Salb.    Mobtoaob  (B.) 

ATTOBNET  AT  LAW. 
See  ETiDBNOBy  19.    Withbbb,  4,  6. 

1.  Where  an  attomeT^-law  appears  in  conrt  in  behalf  of  a  party  to  an 

action,  if  his  authority  to  do  bo  is  denied  by  the  opposite  party,  the  bur- 
den of  proof  is  upon  the  party  denying.     Thomas  o.  SteeUf  207 

2.  An  attorney  who  has  rendered  serrices  and  adraneed  money,  or  made  him- 

self liable  for  the  costs,  in  an  action  commenced  by  him  on  a  town  order 
in  his  hands,  has  a  lien  upon  the  order  for  the  amount.  Howard  v.  Town 
0/  Oteeola,  468 

8.  A  judgment  of  discontinuance  in  such  an  action,  rendered  on  the  applica- 
tion of  the  defendant,  upon  the  ground  that  the  case  had  been  settled  by 
the  parties,  rcTcrsed  to  enable  plaintiff's  attorney  (who  had  not  been 
consulted  in  regard  to  the  settlement)  to  proceed  to  collect  the  costs  of 
the  action  and  Ms  fees.  Hfid. 

AwABD.    See  Abbitbatioh,  bto. 

Bailxbht.    See  Bill  or  Ladino. 

BILL  OP  EXCEPTIONS. 
See  Ebbob,  8, 12.    Pbaotiob  (C),  1-4,  6. 

1,  Whether  the  trial  be  by  a  jury  or  by  the  court  alone,  a  bill  of  exceptions 

may  be  serred  at  any  time  within  sixty  days  after  written  notice  of  the 
judgment ;  profided,  that  the  appeal  must  be  taken  within  two  years 
from  judgment.     Vroman  ».  Dewtjf^  SCO 

2.  When  a  party  conyicted  in  a  criminal  action  seeks  a  reriew  by  appeal 

or  writ  of  error,  his  bill  of  exceptions  may  be  signed  by  the  judge  after 
the  term,  with  the  eonsent  of  the  district  attorney.    RoMauer  «.  The  . 
State,  468 

BILL  OF  LADING. 

1.  As  between  the  shipper  of  goods  and  the  owner  of  the  ressel,  a  bill  of 

lading  is  open  to  explanation  as  to  the  quantity  of  the  goods,  their  con- 
dition, etc.     Olaee  v,  OoldemUh,  468 

2.  The  fact  that  the  shipper  has  surrendered  to  the  warehouseman,  after  the 

execution  of  the  bill  of  lading,  his  warehouse  receipt  for  the  full  amount 
named  in  such  bill,  will  not  preclude  the  ship-owner  from  disputing  the 
correctness  of  the  bill  in  that  respect.  Ibid. 

BILL  OF  SALB. 

I>eUvery. 

A  bill  of  sale  to  plaintiff,  executed  without  his  knowledge  and  deposited  in 
the  post  office  brfore  the  lery  of  an  attachment  by  deteidaat  on  the  same 
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chattels,  did  not  reach  plaintiff  until  «i/ter  mioh  Ictj.  Mddt  that  the 
attachment  had  priority.    MeOutehm  v.  Platte  661 

BILLS  AND  NOTES. 

See  CoKTBAOT  (A.),  6-8.    Witnbss,  6. 

Plaintiff,  knowing  defendant  and  that  he  was  in  fair  credit  and  able  to  re- 
spond, purchased,  shortly  before  its  maturity,  his  note  for  three  hundred 
dollars  and  interest  for  six  months,  paying  therefor  only  fire  dollars.  As 
between  the  original  parties  the  note  was  iuTalid  for  want  of  consider- 
ation. Heldy  that  the  plaintiff  was  not  a  bona  fide  holder  for  ralue,  so  as 
to  protect  him.     De  WiU  v,  Perkint,  478 

BOARD  OF  EQUALIZATION. 

A  board  of  equalization  had  no  power  to  increase  the  raluation  placed  upon 
a  merchant's  stock  in  his  sworn  statement,  under  ch.  588,  Laws  of  1865. 
WhiU  V.  City  of  AjfpUton,  639 

BOND. 
See  BiooGHiEAifos. 
(A.)  Of  StaU  Printer. 

1.  The  proTision  of  sec.  7,  chap.  114,  Laws  of  1868,  that  the  bond  giren  bj 

the  successful  bidder  for  the  public  printing  should  run  to  the  governor^ 
remained  in  force  after  chap.  816,  Laws  of  18S},  took  effect.  Lewie,  Oov,^ 
etc,  9.  Stout^  234 

2.  Eyen  if  this  were  not  so,  a  bond  so  executed  would  be  a  ralid  obligation, 

on  which  a  common  law  action  might  be  maintained.  Ibid. 

8.  The  repeal,  by  chap.  182,  Laws  of  1866,  of  sec.  6  of  said  chap.  816  (which 
required  such  bidder  to  execute  his  bond),  did  not  release  a  bond  giren 
under  it ;  no  such  intention  being  inferrible  firom  the  proYisions  of  the 
repealing  act.  Ibid. 

(B.)  Amount  paid  for  void  dty  bond^  reewHrahU.    See  Aotiojt  (A.)  (a),  2,  8. 

BouHTT  TO  YoLUHniKS.    See  Aonoir  (A.)  (a),  6. 

BniDon.    See  NnoLianNOB,  8,  4. 

"BuiLDiHo  GoMMissioHins"  (State  GapitoL)    See  Gontbaot  (B.) 

BuBDnir  or  Paoor.    See  Attobnbt-at-Law,  1. 

GASES  OYEREULED,  EXPLAINED,  ETG. 

1.  Meade  v.  Walker^  20  Wit.,  618.    Dismissal  of  one  of  two  appeals.    In  re 

Young  V,  Oroner,  206 

2.  ne  remedy  for  a  refdsal  of  a  circuit  judge  to  order  a  change  of  Tenne  is 

by  appeal,  and  not  by  mandamut.    State  ex  reL  BrowneU  v.  McArtkmr,  18 
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Wii.,  407,  OTermled  at  to  this  point.    State  ex  reL  Jokm^n  v.  WaMwm^ 

99 

8.  How  far  the  jieoision  in  State  «.  Orvie,  20  Wis.,  286,  that  the, omission  to 
glTe  notice  of  an  election  does  not  Titiate  it,  should  be  carris^  discussed 
per  Paihi,  J.    StaU  ex  reL  Lutfrmg  v,  GoeUe,  868 

CsBTirioAn  or  Tax  Salb.    See  Tax  Dud,  2,  8,  14* 

CmnomAU.    See  Justios's  Court. 

Challbhob  or  Jubob.    See  Ybbdiot,  8. 

Chanob  or  Ybbub.    See  Appbal  (D.),  1. 

Chabtbb.   SeeABBiTBATiOB,BT0.,2-4.   GoBPOBATiOBS  (A.)  Bailboads,  2, 7. 

CHARTER  PARTT. 

1.  If  the  charterer  of  a  ressel  has  the  entire  control  of  it,  so  that  the  cap- 

tain and  seamen  are  primarily  in  his  emploT,  and  he  runs  it  at  his  own 
expense,  the  general  owner  is  relicTed  from  liability  for  seamen's  wages ; 
otherwise  not.    Sher^e  v,  PugK  278 

2.  A  wairer  by  the  general  owner  of  his  lien  for  the  ftreight  Tas  by  taking 

the  charterer's  notes  thereftr),  does  not  of  itself  relieye  nim  from  lia- 
bility for  seamen's  wages.  Ihid, 

8.  A  ressel  was  chartered  ftrom  the  owner  and  captain  for  a  season  for 
$11,250,  the  charterers  to  giye  their  notes  for  $6,000,  and  "pay  the 
ressel's  running  expenses,  or  a  sum  not  exceeding  $800  per  month  for 
the  same  while  running,"  to  be  retained  by  the  captain  out  of  the 
ft-eights,  and  the  balance  at  the  end  of  the  season ;  and  if  her  gross  earn- 
ings exceeded  $11,250,  one-third  of  the  excess  was  to  be  paid  the  owner 
and  captain.  The  latter  were  to  <* place  the  yessel  at  the  disposal"  of 
the  charterers  during  the  season,  and  the  captain  was  to  <*  sail  her  him- 
self," attend  to  the  collection  of  ftreight,  etc.  Heldy  that  the  phrase  '*  to 
sail  her  himself"  must  here  be  construed  to  mean,  that  the  captain,  as 
agent  for  the  owner,  was  to  employ  the  crew ;  and  the  owner  is  liable  for 
the  seamen's  wages.  Ibid, 

Chattbl  Mobtqaob.    See  Costs.    Mobtoaqb  (A),  (B.)    Patmbht. 

Cities.  See  Aotiov  (A.)  (a),  2, 8,  8.  Cobstitutional  Law,  2.  Pbdioatiov. 
Nbolicsmob,  8-6.    i^otiob  (B.),  4. 

CiTT  Plat.    See  Didioatiov. 

Claims  aqaihst  Estatb.    See  Appbal  (B.) 

Clbbk  or  CovBT.    His  right  to  enter  Judgment.    See  Judombbt  (A.) 

Cloud  upob  Titlb.    See  AonoH  (A.)  (b.),  1,  6. 

CoMMOH  Cabbixb.    Sco  Railboads. 

CoMPBHSATiOB  POB  Labd.    See  Abbitbatiob,  bto.,  2.    Bailboadb,  6-8. 

Complaibt.    See  PLBADura,  5-7, 12, 17-21. 
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CovDinovAL  AmmMAMcm  or  Jupomxmt.    Bee  Jqdokbvt  (B.),  1. 
CoxBiDiKATiOH.    See  AoTiojr  (A.)  (a),  6,  11.    Coxtbaot  (A.),  4. 

C0N8TITCJTI0NAL  LAW. 
See  iH^HondH,  2.    Statutis,  8.    Tax  Dud,  8,  9. 

1.  One  legislatare  cannot  bind  another  as  to  M«  mode  in  which  it  shall  exer* 

cise  its  constitutional  power  of  repeal  or  amendment.  Brightman  v. 
Kimer,  64 

2.  Money  raised  in  the  city,  by  taxation,  for  the  purpose  of  erecting  a  high 

school  building,  cannot  be  dlTcrted  by  an  act  of  the  legislature,  without 
the  assent  of  the  city  or  its  inhabitants,  to  the  purchase  of  a  site  for  a 
normal  school  in  said  city.     State  ez  rtl,^  #to.,  «.  ffaben,  660 

CoHTixuAiroB.    See  Appbal  (D.),  6. 

CONTRACT. 
See  Action  (A.)  (a),  6, 11.    Bills  and  Notbi.    Bond.    Equity,  2.    Infant. 
(A.)  CimtraeU  C<m$trued.  * 

See  Chaetbb-Pabtt.    Baxaobi,  2,  8. 

1.  A  offered  to  sell  B  the  right  to  manufacture  and  seU  <<  Hecker  Bros.*  Self- 

Rising  Flour,"  and  the  recipe  therefor,  representing  that  he  had  the 
exclusiye  right  to  such  manufacture  and  sale,  acquired  from  D,  of  New 
York,  and  exhibiting  a  written  agreement  purporting  to  be  executed  by 
B,  and  to  be  a  sale  of  such  right,  which  he  represented  as  a  genuine  and 
Talid  agreement ;  and  B,  relying  upon  these  representations,  contracted 
with  A  for  the  purchase  of  said  right  and  recipe,  and  of  some  chattels  and 
fixtures  which  had  been  used  in  said  business,  A  agreeing  to  conye^  said 
property  and  said  exclusiye  right  for  $1,000.  THe  yalue  of  the  articles, 
other  than  said  right  and  recipe,  as  estimated  by  the  parties  at  the  time, 
did  not  exceed  $200,  and  the  balance  of  said  $1,000  was  paid,  and  under- 
stood by  the  parties  to  be  paid,  solely  for  said  right.  A,  howeyer,  did 
not  in  &ot  own  any  such  exclusiye  right,  and  said  pretended  written 
agreement  was  neyer  executed  by  B.  Held  (Bownbb,  J.,  dissenting), 
Uiat  these  frets  showed  a  oanse  of  action  in  fkyor  of  B  against  A.  Coeti- 
gan  v.  Hawkim^  74 

2.  BixoN,  C.  J.,  thought  the  cause  of  action  shown  was  properly  for  damages 

for  the  breach  of  A's  contract  Colb,  J.,  waa  aUo  of  the  opinion  that  the 
sale  of  the  right  to  manufacture,  etc,  and  that  of  the  other  property, 
were  eeverable  ;  and  tliat  B  might  rescind  the  contract  for  the  sale  of  such 
right,  and  reooyer  the  price  piUd  therefor,  on  the  ground  of  an  entire 
fsiUure  of  consideration,  without  offering  to  return  the  other  property. 

Ibid, 

8.  A,  in  such  a  case,  must  be  held  to  haye  warranted  hie  title  to  the  exclusiye 
right  which  he  undertook  to  selL  [And  it  eeeme  there  would  haye  been 
an  im^ied  warranty,  eyen  if  his  representations,  relied  on  by  B,  had  not 
constituted  an  expreee  warranty.]  Ibid, 

4.  The  impossibility  of  securing  an  exclusiye  right  to  manufacture  *'  Hecker 
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Bros.'  Self-Rising  Flour  '*  is  not  so  perfectly  obyious,  that  the  oourt  can 
pronounce  a  contract  for  that  purpose  Yoid  on  that  ground.  Ibid, 

6.  A  contract  to  deliyer  800  bbls.  of  flour  in  lots  of  100  each,  payment  to  be 

made  for  each  lot  on  delivery  thereof,  is  severable ;  and  acceptance  of 
payment  for  the  last  two  lots  on  delirery  was  not  a  waiver  of  any  rights 
of  the  seller  arising  out  of  the  unauthorised  delivery  of  the  first  lot  by 
the  railroad  company  without  payment  made.  Sawyer  v,  Ch.  j-  N.  W. 
Railway  Co,^  408 

G.  An  instrument  sued  upon  as  a  promissory  note,  when  produced  in  evidence, 
had  endorsed  thereon  a  condition  that  the  payee  or  bearer  was  *<  not  to 
expect  payment"  until  certain  property  of  the  maker  was  "sold  for  a 
fair  price."  Held  that  if  so  endorsed  at  the  time  of  its  delivery  (which 
may  be  proved  by  parol),  it  was  a  mere  conditional  agreement.  Blake  o. 
Coleman^  415 

7.  It  seems  that  the  legal  effect  of  the  indorsement  is,  that  the  maker  was  to 

9ell  such  property ;  and  parol  evidence  would  be  incompetent  to  show 
that  it  was  agreed  that  the  payee  was  to  sell  it.  Ibid, 

8.  By  an  instrument  dated  October  18,  1865,  E.,  for  value,  promises,  on  or 

before  October  8d,  1866,  "  to  pay  R.  or  bearer  the  sum  of  $900,  and  the 
sum  of  $600  in  addition,  providing  the  said  R.  has  paid,  satisfied  and 
discharged  a  certain  mortgage  given  by  him  to  the  La  C.  &  M.  R.  R. 
Co.,  for  $600,  on  a  certain  piece  of  land  for  which  this  note  was  given  in 
part  payment — said  mortgage  to  be  paid  within  three  years ;  if  not,  said 
K.  to  apply  said  $600  in  payment  thereof."  ffeld  that  this  was  an  abso- 
lute promise  to  pay  the  $900,  and  defendant,  holding  plaintiff's  note  to 
the  R.  R.  Co.  for  $600,  secured  by  mortgage  as  above  stated,  could  not 
set  it  up  as  a  counter-claim  to  an  action  for  the  $900.     Riekard  v.  Kohl, 

506 

(B.)  Letting  of  OorUraete  for  Public  Works,     See  Tax  Procsbdinqs. 

1.  The  board  of  building  commissioners  for  completing  the  state   capitol 

(chap.  59,  Laws  of  1866)  had  power  to  prescribe,  in  their  notice  of  the 
letting  of  the  contract,  any  reasonable  formality  to  be  observed  by  bid- 
ders ;  as,  that  all  proposals  should  specify  the  names  of  the  sureties 
offered,  with  the  written  consent  of  the  persons  so  named.  State  ex  rel., 
etc.,  V.  Fairehild  etals.f  110 

2.  Parties  whose  proposals  were  not  accompanied  by  any  such  written  con- 

sent, were  not  entitled  to  have  the  contract  awarded  to  them,  although 
tlie  lowest  bidders,  and  although  they  **  were  present  at  the  opening  of 
the  bids  for  the  purpose  of  furnishing  whatever  securities  were  re- 
quired," and  "responsible  persons  were  present  with  them  for  the 
purpose  of  giving  their  written  consent  to  the  use  of  their  names  as 
sureties."  Ibid, 

(C.)  Illegal  Contracts.     See  Action  (A.)  )a),  6.     Usubt. 

CoNTBBsioN.    See  Etidbncb,  10. 

COHYBTASOB.    See  Dbbd.    Mobtqaqb.    Tax  Dbbd. 


CORPORATIONS. 
(A.)  Private,    See  Railboads. 
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1.  Under  defendant's  charter  it  has  no  beneficial  right  of  appeal  f^om  an 

award  against  it  (made  pursuant  to  the  charter)  of  damages  for  flowing 
land  ;  but  judgment  may  be  entered  on  the  award  notwithstanding  its 
appeal.     Darg€  v.  H,  L  M,  Co,,  417 

2.  Haying  organized  nnder  the  act,  defendant  cannot  object  that  the  prori- 

sions  for  an  award  and  judgment,  so  construed,  are  inyalicl*  Und, 

(B.)  Public,    See  Citibb.    Couktt  Supbbtisobs.    Towks. 


COSTS. 

Where  repleyin  by  a  mortgage  of  chattels,  entitled  to  possession  only  after 
a  default,  against  an  officer  holding  under  an  attachment,  is  commenced 
before  but  tried  after  default,  qtuere,  whether  plaintiff,  though  entitled 
to  possession  of  the  property,  should  not  be  required  to  pay  the  costs. 
McCutehin  v.  Piatt,  561 


COUNTER-CLAIM. 

See  CoNTBAOT  (A.),  8.    Evidbncb,  8.    Fobbolobubb  or  Mobtoagb,  2. 

A  claim  against  plaintiff,  purchased  by  defendant  after  the  commencement 
of  the  action,  cannot  be  set  up  as  a  counter-claim  under  subd.  2,  see.  11, 
oh.  125,  R.  S.     Rickcard  v.  Kohl,  506 

COUNTY  COURT  OP  MILWAUKEE. 

Within  the  limits  prescribed  by  law  for  the  county  court,  the  circuit  and 
county  courts  of  Milwaukee  county  are  courts  of  co-ordinate  jurisdiction 
in  equity.     Platto  v,  Deutter,  482 

COUNTY  JUDGE. 
See  Appbal  (B.),  (C). 

1.  The  county  judge  is  not  authorixed  by  statute  to  empower  any  person  to 

take  charge  of  the  effects  of  a  deceased  intestate,  to  be  deliTered  to 
whoever  may  thereafter  be  legally  appointed  to  receive  them.  LiWs  Ck. 
Brewery  Co.  v,  Rtusell,  178 

2.  A  county  judge  elect  must  qualify  according  to  sec.  92  (and  not  sec.  157). 

chap.  18,  R.  S.     State  ex  rd,  Lutfring  v,  Oostze,  868 

8.  If  he  files  his  official  oath  with  the  county  treasurer  (sec.  157),  and  not 
with  the  clerk  of  the  circuit  court  (sec.  92),  the  office  becomes  vacant, 
under  sec.  2,  chap.  14,  R.  S.  ^  *         Ihid, 

4.  The  act  of  March,  1866,  authorixing  defendant  to  file  his  oath  with  the 
clerk,  such  filing  to  have  the  same  effect  as  if  seasonably  done,  would 
have  been  valid  if  acted  upon  before  any  election  to  fill  the  vacancy. 
But  a  valid  election  having  been  held  before  the  oath  was  filed,  at  which 
the  relator  received  a  majority  of  the  votes,  a  subsequent  filing  was  in- 
operative. PM, 
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COUNTY   SUPERVISORS. 

The  county  board  of  superrisors  have  no  authority  to  employ  at  the  expense 
of  the  county  an  attorney  to  aid  the  district  attorney  in  a  criminal  pros- 
ecution.    Montgomery  ©.  8up*r»  Jaek»on  Co.,  69 

COVENANTS. 
See  Dahaobs,  1.    Evidbnob,  8.    Vbudob  and  Purghasbb. 

1.  Where  B.  deeded  land  to  C,  with  full  coyenants,  which  was  afterwards 

ceded  by  C.  to  the  U.  S.,  and  purchased  of  the  latter  by  B.,  the  covenants 
were  extinguished.     Ooodell  r.  Benneltf  565 

2.  Plaintiff,  who  took  a  conyeyance  of  the  land  fVom  C,  after  he  had  ceded 

it  to  the  U.  S.,  could  not  set  up  an  estoppel  against  B.  by  virtue  of  said 
covenants,  nor  did  B.*s  subsequently  acquired  title  enure  to  his  benefit. 

Ibid. 

8.  An  easement  obviously  and  notoriously  affecting  the  physical  condition  of 
land  at  the  time  of  its  sale,  is  not  embraced  in  a  general  covenant  against 
incumbrances.     Kutz  v.  MeCune,  628 

CRIMINAL  LAW  AND  PRACTICE. 
See  Bill  or  Exobptionb,  2.    County  Supbrtisors.    Vbrbiot,  2,  8. 

1.  In  the  case  of  misdemeanors  punishable  only  by  fine  or  imprisonment, 

several  distinct  offenses  may  be  joined  in  the  same  indictment     State  v. 
Gummer,  441 

2.  In  an  indictment  for  selling  liquor  without  license,  the  person  to  whom  it 

was  sold  need  not  be  named.  Ibid. 

8.  It  is  no  defense  to  such  an  indictment,  that  the  liquor  was  sold  for  medic- 
inal purposes.  Ibid, 

4.  In  a  criminal  action  for  seduction  (R.  S.,  ch.  170,  sec.  5),  it  was  error  to 
instruct  the  jury  that  "  if  the  woman  ultimately  consented  to  the  illicit 
intercourse,  the  crime  was  seduction  [and  not  rape],  although  she  con- 
sented partly  through  fear  [of  personal  injury]  and  partly  because  the 
defendant  hurt  her."     Crogkan  v.  The  State,  444 

6.  Proof  of  the  woman's  consent  (not  produced  by  fear)  is  always  fatal  to  a 
charge  of  an  assault  with  intent  to  commit  a  rape.     Bull  v.  The  State, 

580 

DAMAGES. 

See  Arbitration,  btc.,  2.  Etidbnob,  8,  24.  Joindbr,  2.  Vendor  and 
Purghasbb,  1. 

1.  The  purchaser  of  land  who  has  obtained  and  retained*  possession  under 
his  vendor's  deed,  can  recover  only  nominal  damages  for  a  breach  of  the 
covenants  of  seizin  and  warranty.    Noonan  v.  Ilsley,  27 
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2.  A.  oontraoted  to  pay  B.  a  certain  number  of  dollars  in  wheat  of  a  certain 
quality,  to  be  deliyered  in  specified  amounts  at  specified  times  annually 
until  the  payment  was  completed,  at  a  stipulated  price  per  bushel ;  and 
tiiere  was  a  further  provision  that  he  might  pay  more  in  a  year,  provided 
said  additional  payment  should  be  made  in  wheat  at  the  stipulated  price, 
or  in  cash,  as  B.  might  elect.  Jleldf  that  on  default  in  payment  of  the 
wheat,  B.  was  entitled  to  its  actual  value  when  due,  and  not  merely  its 
value  at  the  price  stipulated.     Starr  v.  Lights  433 

8.  The  court  would  adopt  the  same  measure  of  damages  even  if  the  provision 
last  mentioned  were  omitted.  Ibid. 

4.  In  replevin  for  a  steam  engine  the  owner  can  not  recover  the  value  of  its 

use  during  the  time  it  was  wrongfully  detained,  without  showing  that  he 
was  in  a  position  to  use  it,  and  was  prevented  from  doing  so  by  such 
detention.     Barney  v.  Douglau^  464 

5.  It  is  doubtful  whether  the  owner  could  recover  as  a  part  of  his  damages 

for  the  detention,  his  expenses  in  going  some  distance  with  a  team  to 
remove  the  engine,  after  he  knew  that  it  was  held  by  the  opposite  party, 
as  sheriff,  under  an  attachment,  he  not  having  ascertained  whether  it 
would  be  voluntarily  delivered  to  him,  nor  being  prepared  to  take  it  by 
legal  proceedings.  Ibii, 

6.  In  replevin  for  merchandise,  the  measure  of  damages  is  generally  the 

market  value  of  the  goods  when  taken,  with  interest.     Bonetteel  v.  Ortfu. 

622 

7.  In  such  an  action,  where  there  was  no  claim  that  the  goods  bad  risen  in 

value  after  the  taking,  or  that  any  $pecial  damage  had  accrued  to  plain- 
tiffs by  reason  of  their  being  deprived  of  the  possession,  it  wa«  error  to 
permit  them,  as  witnesses  in  their  own  behalf,  to  testify  what  was  the 
**  fair  value  of  the  goods  in  view  of  all  the  hazards  and  chances  of  their 
business,"  or  **  what  the  goods  were  worth  to  them  in  the  ordinary  course 
of  the  trade  in  which  they  were  then  and  continued  to  be  engaged," 
their  answer  being  that  **  fifteen  per  cent,  added  to  the  wholesale  cost 
would  have  been  a  fair  value  to  them."  Damages  thus  estimated  are 
conjectural  and  speculative.  Ibtd, 

8.  A  verdict  against  a  railroad  company  for  $8,776,  for  negligently  causing 

the  death  of  a  girl  about  ten  years  old,  is  set  aside  as  excessive,  the 
evidence  showing  no  ground  for  extraordinary  expectations  of  pecuniary 
benefit  from  continuance  of  life.     Potter  «.  Ch,  j*  N,   W,  Railway  Co,^ 

616 

9.  This  court  will  not,  in  such  a  case,  allow  a  part  of  the  damages  to  be  re- 

mitted, and  affirm  the  judgment  as  to  the  remainder.  Ibid. 

10.  A  verdict  in  the  case  for  more  than  $2,000  should  be  set  aside.         Ibid, 

11.  On  proof  of  the  child's  disposition,  and  that  the  "circumstances  and 
health  of  the  parents  were  poor,"  the  judgment  would  not  be  reversed, 
because  the  jury  were  allowed  to  consider,  in  estimating  damages,  the 
parents*  reasonable  expectation  of  pecuniary  benefit  from  continuance 
of  her  life  <nfter  she  should  become  of  age.  Ibid. 


DEDICATION. 
See  HiQHWAT,  1. 
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1.  Where  land  was  designated  by  the  proprietors  as  a  <* Public  Square"  on 

a  town  or  citj  plat  duly  certified,  acknowledged  and  recorded  under  the 
Territorial  Statutes  of  1839,  the  title  was  thereby  vested  in  the  corporate 
authorities  of  such  town  or  city,  in  trust  for  the  use  indicated.  WUliatM 
V.  Smith,  .  694 

2.  The  charter  of  the  city  of  Janesrille  (in  1858)  provided  that  the  common 

council  should  have  power  to  accept,  by  order  or  resolution,  any  street 
or  highway  in  the  original  plat  of  the  village  of  Janesville,  or  any 
recorded  addition  thereto ;  that  such  acceptance  should  make  the  same 
a  highway  ;  that  until  such  acceptance,  the  city  should  not  be  liable  for 
the  unimproved  condition  of  such  street  or  highway  ;  also  .that  the  coun- 
cil should  cause  all  streets,  highways,  public  squares,  etc.,  in  said  city 
to  be  surveyed,  describbd  and  recorded,  and  such  record  should  be  prima 
facie  evidence  of  the  facts  therein  described,  in  all  actions  between  the 
city  and  other  persons  touching  their  location,  ffeld,  that  where  land 
had  been  dedicated  as  a  public  square  in  said  village,  under  the  territorial 
statute,  the  omission  of  the  city  council  to  survey  and  record  it  did  not 
destroy  the  rights  of  adjacent  land  owners  in  the  same  as  public  grounds, 
nor  even  the  rights  of  the  city,  as  against  the  original  proprietors.     Ibid. 


DEEDa 

Bee  Notice  (A.).    Tax  Dbbd. 

A  deed  was  of  a  certain  piece  of  land,  **  reserving  the  right  to  cut  and  remove 
all  the  pine  timber  or  trees  upon  said  premises ;  and  the  right  is  hereby 
reserved  by  the  [graBtor]  to  enter  upon  said  lands  at  any  iim^  within  two 
•  yeare  "  from  the  date  of  the  deed,  *'  for  the  purpose  of  cutting  or  remov- 
Ing  the  treee  or  timber  to  reserved,"  Held,  that  the  absolute  right  of 
property  in  the  trees  was  not  excepted  out  of  the  estate  granted ;  but 
only  a  right  reserved  to  enter  within  two  years,  to  cut  and  remove  the 
same.     Rich  v.  ZeiUdorff,  644 


DELIVERY. 

1.  Of  Bill  of  Sale.    See  Bill  or  Sals. 

2.  Of  Chattel  Mortgage.     See  Mobtgaob  (A.),  2. 
8.  Of  Goods.    See  Salb  (A.). 

Dbmand.    See  Action  (A.)  (a),  9.     Mandamus,  6. 

Dbmurbeb.    See  Plbadino,  16.    Pbaoticb  (A.),  10. 

Dbputt  Shbriff.  Liability  for  trespass  under  color  of  prooew.  See  Action 
(A.)  (a),  4. 

DESCENT  AND  DISTRIBUTION  OF  ESTATES. 

1.  Under  sec.  26,  chap.  97,  R.  S.,  chil^en  born  after  the  making  of  the 
parent's  will,  in  which  no  provision  is  made  for  them,  share  in  the  estate 
as  if  the  parent  had  died  intestate,  unless  it  appears  from  the  will  itself 
that  it  was  his  intention  that  no  provision  should  be  made  for  them ;  and 

47 
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the  fact  that  the  parent  liyed  many  years  after  the  will  was  made,  and 
after  such  children  were  born,  without  making  any  express  proTision 
for  them,  has  no  effect  to  deprive  them  of  the  benefit  of  the  statute. 
BrMee  v,  StiUt,  120 

2.  An  order  of  a  probate  court  distributing  an  estate  binds-  only  parties  who 
have  notice  of  the  proceeding.  Ihid, 

DiscoKTiMUANCi.    See  Attobnet-at-Law,  8. 

District  Attormbt.    See  Couhtt  Supbbtisors. 


DIVORCE. 

1.  Defendant  left  his  wife  in  1857,  and  for  five  years  before  the  action  lired 

in  California.  During  that  time  he  had  written  to  others,  but  not  to  her; 
had  never  requested  her  to  go  and  live  with  him ;  had  stated  no  reason 
for  not  returning ;  had  made  no  provision  for  their  living  together,  and 
none  for  the  support  of  the  family ;  though  it  appeared  that  he  had  been 
doing  well  in  bu3ines8.  The  wife  testified  that  she  thought  he  had  not 
intended,  during  that  time,  to  live  with  her  again,  and  that  she  had  not 
had  any  intention,  during  the  same  period,  to  live  with  him  again.  Edd^ 
that  these  facts  are  ground  for  a  divorce  under  chap.  87,  Laws  of  1866. 
Phillips  V,  Philip,  256 

2.  Where  the  husband's  declarations  can  not  be  obtained  in  such  a  case,  the 

fact  that  his  absence  was  voluntary  may  be  inferred  from  the  facts  in 
proof.  Ibid. 

8.  Divorce  of  wife  from  bed  and  board,  with  alimony,  affirmed,  where  the 
husband  had  strudk  her  once,  attempted  to  kick  her,  called  her  by 
abusive  epithets,  at  times  refused  to  speak  to  her  for  months,  supplied 
her  scantily  with  clothing,  and  told  her  to  leave  and  get  a  divorce. 
PUlar  r.  PUUr,  658 

Docketing  Judgment — in  another  County.    See  Execution,  2. 


DOWER. 
See  Action  (A.),  (C),  6. 

1.  Under  our  statute,  the  widow  to  whom  dower  in  the  other  real  estate  has 

been  assigned,  is  entitled,  upon  marrying  again,  to  dower  in  the  home- 
stead.    Breset  v.  SiiUs,  120 

2.  An  oral  agreement  for  the  sale  of  lands  being,  under  the  statutes  of  this 

state,  not  merely  voidable,  but  void,  a  wife  acquires  on  the  marriage  an 
inchoate  right  of  dower  in  lands  of  her  husband,  notwithstanding  such 
an  agreement  previously  entered  into,  where  there  is  no  part  perform- 
ance brfore  the  marriage  taking  the  case  out  of  the  statute.  Madigan  r. 
WaUh,  501 

EASEMENT. 

See  Covenant,  8. 

A  right  of  way,  whether  a  freehold  or  only  for  a  fixed  term,  can  not  be  crea- 
ted by  paroL    Duinneen  v.  Rich,  550 
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EJECTMENT. 
See  HoMKSTBAD,  5,  (8.)    Plsadino,  12.    Witnsss,  2. 

1.  In  an  action  to  recover  the  whole  of  real  property ,  plaintiff  cannot  have 

judgment  for  an  undivided  part  thereof.     Bretee  v.  StiUtf  120 

2.  Where  some  of  the  stones  of  defendant's  foundation  wall  projected  eight 

inches  over  plaintiff's  land :  Held  (Dixom,  C.  J.,  doubting),  that  plain- 
tiff might  treat  this  as  a  disseizin  raUier  than  a  trespass,  and  might  main- 
tain ejectment.     Me  Court  v.  Eckstein,  163 

8.  But  if,  when  plaintiff  excavated  for  his  wall  adjoining  that  of  defendant, 
the  latter  offered  to  remove  the  projecting  stones,  so  as  to  give  plaintiff 
full  possession,  and  was  prevented  bj  him  from  so  doing,  the  action 
could  not  be  maintained.  Ibid. 

4.  Proof  that  defendant  built  a  fence  around  the  land  in  dispute,  would  not 

show  an  ouster  of  plaintiff,  where  the  latter  claims  only  an  undivided 
two-thirds,  and  defendant  (being  on  the  land,  claiming  an  interest)  may 
be  presumed  (in  the  absence  of  proof  to  the  contrary)  to  have  owned  the 
other  third,     Ytiffer  v,  Larsen  et  a/.,  184 

5.  Judgment  in  ejectment  binds  only  the  defendant  and  those  claiming  under 

him  or  in  privity  with  him.     Smith  v.  Pretty,  656 

6.  The  writ  of  possession  should  nrt  be  executed  against  one  who  entered 

into  possession  during  the  pendency  of  the  suit,  claiming  under  an 
adverse,  paramount  title.  Ibid. 

7.  If  so  executed,  the  remedy  is  by  writ  of'  restitution,  and  not  by  motion  to 

set  aside  the  judgment  and  be  allowed  to  defend.  Ibid. 


ELECTIONS. 
See  County  Judqi,  8. 

1.  An  election  to  fill  a  vacancy,  however  created,  will  not  be  held  invalid 

merely  because  the  statutory  notice  was  not  given.     State  ex  rel.  Lutfring 
V.  Goetze,  868 

2.  Whether  it  should  not  be  held  invalid  in  case  a  want  of  actual  notice  to  the 

body  of  voters  were  alleged  and  shown,  discussed  per  Painb,  J.,  but  not 
decided  by  the  court  Ibid. 

Equalization  or  Taxes.    See  Boabd  or  Equalisation. 


EQUITY. 
See  AonoN  (A.)  (b).    Injunction.    Pabtibs. 

1.  An  agreement  to  arbitrate  will  not  be  speoifieally  enforced.    Hopkins  v. 

Oilman,  476 

2.  A  lease  contained  a  stipulation  that  at  the  end  of  the  term  the  lessor 

should  have  the  value  of  the  land,  independently  of  the  improvements, 
determined  by  arbitrators  (to  be  chosen  in  a  specified  way),  and  renew 
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the  lease  at  a  rent  of  eight  per  cent,  upon  that  yalue,  or  should  giye  a 
certain  notioe  of  his  election  to  take  the  improTements  at  a  value  to  he 
determined  by  arbitrators.  Such  notioe  not  having  been  given,  Jleld^ 
that  the  contract  to  renew  the  lease  is  still  incomplete,  the  price  being 
required  to  be  fixed  by  arbitration,  and  it  will  not  be  specifically 
enforced.  Ibid, 

8.  The  court,  having  obtained  jurisdiction  of  the  cause,  should  proceed  to 
render  the  relief  to  which  the  complaint  shows  the  plaintiff  entitled,  by 
determining  the  value  of  the  improvements,  and  restraining,  until  the 
payment  of  'such  value,  any  legal  proceeding  by  the  landlord  to  get 
possession  of  the  premises.  Ibid,' 


ERROR. 
See  Damaobs,  11.    Eyidbmcb,  18.    Vb&oiot,  2,  8. 

1.  A  Judgment  will  not  be  reversed  for  the  erroneous  admission  of  immate- 

rial  evidence,  unless  the  court  can  see  that  the  appellant's  rights  were 
probably  prejudiced  by  it.    Noonan  v.  lUUy,  27 

2.  Qutere  (1.)  Whether  the  objection  to  a  judgment  in  justice's  court,  that 

there  was  no  docket  entry  showing  that  security  for  costs  was  filed, 
although  an  order  appeared  requiring  it,  could  be  taken  in  this  court  on 
appeal,  if  not  made  at  the  circuit,  f  2.)  Whether  it  could  be  taken  under 
a  general  clause  in  the  petition  for  tne  writ,  alleging  **  other  errors  and 
irregularities."     Taylor  v.  Wilkifuon,  40 

8.  In  a  cause  tried  by  a  referee,  this  court  will  not  review  his  findings  of  fact 
and  conclusions  of  law,  unless  exceptions  to  them  were  duly  filed,  and 
passed  upon  by  the  court  below ;  nor  will  it  review  his  rulings  as  to  the 
admission  of  evidence,  if  not  passed  upon  by  that  court.  Jenkins  v. 
JSsterly,  128 

4.  A  party  who  desires  a  specific  instruction  on  a  particular  point,  must 
draw  it,  and  ask  the  court  to  give  it ;  and  a  mere  general  objection  that 
the  court  *<  refused  to  charge  more  particularly  "  on  the  subject,  presents 
no  question  for  review.     Karber  v.  Nellis,  216 

6.  A  judgment  will  not  be  reversed  for  the  admission  of  evidence,  where  the 
only  valid  objection  to  it — vix.,  that  the  question  put  was  not  in  the 
proper  form — wns  not  taken  at  the  trial,  but  it  wks  objected  to  in  toto. 
Buttrickv,  Oilman^  857 

6.  In  ejectment,  where  plaintiff  offered  in  evidence  a  deed  to  him  from  the 

county  and  state,  which  was  ruled  out  because  not  sealed  with  the  private 
seal  of  the  clerk,  the  record  of  his  appeal  not  showing  that  it  was  a  tax 
deed,  it  does  not  appear  what  question  is  presented,  and  the  judgment 
must  be  affirmed.    Zimmerman  v,  TVim^,  870 

7.  Where  an  answer  shows  a  good  defense,  an  order  for  leave  to  file  it  will 

not  be  reversed  because  the  weight  of  evidence  on  the  affidavits  filed  on 
the  motion  seems  to  this  court  to  be  against  the  facts  relied  on  to  excuse 
the  default.     Schaetzd  o.  MuL  Int.  Co.,  412 

8.  It  is  not  error  to  permit  a  plaintiff,  after  motion  for  nonsuit  duly  made,  to 

supply  proof  necessary  to  his  case,  and  omitted  by  oversight.  Eemlmffer 
V.  Young^  426 


Digitized  by 


Google 


INDEX.  729 


9l»  A  Judgment  will  not  be  reTersed  for  the  admission  of  incompetent  evidence, 
where  the  fact  was  otherwise  proved  and  there  was  no  conflicting  evi- 
dence. Ibid. 

10.  A  defendant  against  whom  judgment  is  taken  in  default  of  an  answer,  mnj 
still  object,  on  appeal,  that  no  cause  of  action  was  stated  in  the  complaint. 
Smith  et  aU,  v.  Whitney  et  aL,  488 

11.  Where  evidence  improperly  admitted  is  of  little  weight  compared  with  the 
rest  of  the  proof,  which  clearly  justifies  the  verdict,  a  new  trial  will  not 
be  granted.    Smith  et  aU.  v.  Ruse,  489 

12.  But  where,  after  a  new  trial  is  denied,  the  objectionable  evidence  is  pre- 
served  by  bill  of  exceptions,  which  omits  the  evidence  (if  any)  showing 
that  the  verdict  must  have  been  as  it  was,  if  the  former  had  been  rejected, 
the  judgment  must  be  reversed.  Ibid, 

18.  An  objection  that  this  action  should  have  been  brought  in  the  name  of 
the  mayor  and  council,  and  not  in  that  of  the  city,  and  against  the  super' 
visors  of  the  town,  instead  of  against  the  town,  is  merely  formal,  and  can- 
not be  first  taken  in  this  court.     La  Crosse  o.  Melrose,  459 

14.  A  Judgment  of  dismissal  will  not  be  reversed  where  the  only  relief  to 
which  the  plaintiff  was  entitled  was  a  Judgment  for  nominal  damages. 
Meeklem  v,  Blake,  495 

15.  In  an  action  by  an  attorney  for  the  value  of  services  rendered  to  defend- 
ant in  a  criminal  action,  it  was  not  error  to  instruct  the  jury  that  in 
estimating  the  value  of  such  services  they  might  take  into  consideration 
the  amount  plaintiff  bad  settled  for  with  other  persons  charged  in  the 
same  indictment,  and  for  whom  the  same  services  were  rendered.  Cun- 
ning V.  Kemp,  509 

16.  If  plaintiff,  in  consideration  of  the  poverty  of  some  of  the  persons  indicted, 
had  settled  with  them  for  less  than  his  services  were  worth,  or  if  the 
services  rendered  to  defendant  were  more  valuable  than  those  i*endered 
to  the  others,  plaintiff  should  have  prepared  and  asked  the  court  to  give 
special  instructions  on  those  points.  Ibid, 

17.  To  show  error  in  disallowing  a  question,  the  object  of  it  must  appear  with 
sufficient  distinctness  to  enable  this  court  to  see  that  material  evidence 
was  rejected.     Dreher  v,  FUehburg,  675 

Estates  or  Deobdbntb.    See  Appbal  (B.).    Countt  Jubob,  1. 


ESTOPPEL. 
See  Ahbitdmbnt  (A.).    Bill  of  Lading,  2.    CovBNAifTS,  2.    Ejsctubxt,  8. 

OuAKANTT,  1.      UlQHWAT,  1.      LlOENSB,  2,  8. 

1.  In  an  action  for  the  purchase  money  of  land,  plaintiff  (the  vendor)  held 

not  to  be  estopped  ft-om  denying  the  validity  of  a  prior  recorded  deed  to 
one  K.,  on  the  ground  that  it  was  never  delivered,  although  it  appears 
that  the  object  of  the  transaction  was  to  enable  him  to  commit  a  fraud 
upon  the  law  by  bringing  a  suit  in  K.'s  name  in  a  federal  court.  Noonan 
V.  lUley,  27 

2.  Nor  was  plaintiff  estopped  f^om  denying  the  validity  of  such  deed  by  the 

fact  that  defendant,  after  discovering  the  record  thereof,  amended  his 
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answer  preriously  filed  herein,  so  as  to  set  np  a  total  failure  of  title  b/ 
reason  of  such  prior  oonToyance  to  K.  The  case  distinguished  from 
those  in  which  parties  were  induced  to  defend  actions  by  personal  com- 
munications ft'om  the  plaintiffs  of  facta  constituting  apparent  defenses. 

IbuL 

8.  Defendant,  haring  a  tax  title  to  land  on  which  plaintiff  had  a  mortgage, 
entered  into  and  retained  possession  after  agreeing  with  the  mortg^agor's 
widow  (who  was  entitled  to  possession  by  his  willj,  to  accept  possession 
from  her,  and  to  pay  the  mortgage,  and  by  his  words  and  acts  induced  her 
to  suppose  that  he  held  under  her,  until  the  three  years'  limitation  had 
expired,  ffeld^  that  he  was  estopped  as  against  the  widow  from  denying 
that  he  held  possession  under  her.     Sehumaker  v.  HctveUr^  48 

4.  This  estoppel  might  be  set  up  by  the  plaintiff  in  an  action  to  foreclose  the 
mortgage,  where  that  was  the  only  way  in  which  the  widow's  interest 
could  be  protected,  the  mortgage  debt  being  payable  -  out  of  personal 
property  bequeated  to  her,  if  not  made  out  of  the  land.  Ibid. 


EVIDENCE. 

See  Admissions  (C).  Bill  of  Laping.  Contract,  6,  7.  Damages,  7. 
Divorce,  2.  Ejectment,  4.  Errors,  1,  8,  5,  8,  9,  11,  15,  17.  Fraud, 
2.     Mortgage  (A),  1,  8.     Railroad,  6.     Tax  Deed,  1,  2.     Witness. 

1.  To  prove  the  value  of  the  stock  of  a  certain  railroad  on  the  22d  of  June, 

1856,  it  was  not  error  to  admit  the  testimony  of  a  witness  who  had 
**  dealt  extensively  in  the  stock  during  the  summer  of  1856,"  though  it 
did  not  appear  that  he  dealt  therein  on  the  said  22d  of  June,  and  his 
statements  were,  to  some  extent,  matters  of  opinion.     Noonan  v,  lUiey, 

27 

2.  Evidence  is  not  admissible  to  contradict  a  witness  as  to  immaterial  state- 

ments. Jbid. 

8.  Defendant  having  set  up  a  counter-claim  for  damages  for  breach  of  plain- 
tiff's covenants,  plaintiff,  without  having  pleaded  the  facts,  might  show 
that  defendant,  after  his  purchase,  had  conveyed  the  land  to  a  third 
party,  and  that  he  and  his  grantees  had  gone  into  possession.  Ibid, 

4.  A  power  of  attorney  from  K.  to  plaintiff,  executed  before  a  pretended 
conveyance  from  plaintiff  to  K.,  empowering  plaintiff  to  sell  and  convey 
the  same  land  in  K.'s  name,  had  no  tendency  to  show  that  K.  claimed 
the  land  under  plaintiff,  nor  that  the  latter  was  authorized  to  accept,  as 
K.'8  agent,  his  own  deed  to  K.;  and  it  was  rightly  rejected  as  evidence. 

Ibid. 

6.  Damages  recovered  at  the  suit  of  husband  and  wife  for  injuries  to  the  per- 
son of  the  wife,  belong  to  the  husband.  The  interest  of  the  husband  in 
the  action  is  therefore  such  that  his  admissions  relative  to  the  sub  ect 
matter  thereof  may  be  introduced  in  evidence  for  the  defendant  JSikad- 
dock  et  uz.  v.  Clifton,  114 

6.  Actions  against  a  town  for  injuries  to  the  wife  in  consequence  of  defects  in 
a  highway.  An  admission  by  the  husband  the  next  day  after  the  ixguries 
were  received,  that  **if  the  driver  of  the  team  had  not  struck  the  off 
horse  and  made  him  jump  against  the  near  one,  the  accident  would  not 
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hftve  happened/'  should  have  been  allowed  to  go  to  the  jury,  although 
the  husband  was  not  present  when  the  accident  occurred.  ibid. 

7.  An  admission  by  the  husband  that  he  knew  before  the  accident  that  the 

road  was  not  safe,  was  properly  rejected  where  it  was  not  shown  that  he 
either  sent  the  team,  or  knew  that  it  was  going  over  said  road.  Ibid. 

8.  Evidence  that  a  tax  certificate  was  assigned  to   *'£.  Jones,"   that  one 

Ephraim  Jones  was  in  possession  of  the  land  claiming  title,  when  the  tax 
accrued,  and  that  a  tax  deed  was  afterwards  taken  out  on  such  certificate 
in  the  name  of  his  son,  would  sustain  a  finding  by  the  jury  that  said 
Ephraim  was  the  assignee,  and  that  he  was  bound  to  pay  the  tax.  Bat^ 
aettv.  Welch,  175 

9.  It  was  therefore  error  to  reftise  eyidence  of  the  first  named  fact,  when 

the  second  and  third  were  in  proof.  Ibid. 

10.  The  fact  that  wood  belonging  to  A.  and  in  his  possession  on  a  certain 
day,  was  two  days  afterwards  found  in  the  unexplained  possession  of  B., 
in  his  yard,  held  sufficient  to  sustain  a  finding  that  it  was  converted  by 
B.     Thomas  v.  Steele,  207 

11.  Plaintiff  in  an  action  to  remove  a  cloud  upon  his  title  to  land,  claimed  to 
be  in  possession  through  one  0.  as  his  tenant,  and  testified  that  0., 
though  he  paid  no  rent,  never  denied  to  him  that  he  was  his  tenant  or 
set  up  any  claim  to  the  land,  ffeldf  that  the  complaint  and  answer  in  an 
action  of  ejectment  then  pending  by  said  plaintiff  against  0.  for  the  same 
premises,  should  both  have  been  admitted  in  evidence  for  defendant  to 
contradict  plaintiff's  testimony,  and  as  tending  to  show  the  nature  of 
O.'s  possession.     Meade  v,  Black,  241 

12.  An  affidavit  by  relator's  attorney  that  the  judgment  (on  which  his  appli- 
cation for  a  mandamus  was  based)  had  been  assigned  to  relator,  and  that 
the  written  assignment  was  in  affiant's  hand,  held^  to  be  sufficient  evi- 
dence of  relator's  ownership,  until  the  assignment  was  impeached,  or  the 
contrary  shown.     Slate  ex  rel.,  etc,  v.  City  Council  of  Racine,  268 

18.  The  testimony  of  the  officer  who  gave  a  tax  receipt  on  which  figures  have 
been  erased,  is  admissible  to  show  that  such  figures  represented  a  special 
tax,  and  were  erased  by  him  because  such  tax  was  not  paid.  Strmgham 
V.  Oshkosh,  82C 

14.  Where  plaintiff  seeks  to  have  a  tax  deed  cancelled  on  the  ground  that  he 
has  paid  all  taxes  levied  upon  the  land,  it  is  not  error  to  reject  evidence 
offered  by  him  to  show  that  a  certain  tax  included  in  the  assessment  roll 
was  invalid  for  irregularities  in  its  assessment.  Ibid, 

15.  A  city  charter  provided  that  the  "tax  list,"  when  certified  as  therein 
provided,  should  be  **prima  facie  evidence  that  the  lands  and  persons 
therein  named  were  subject  to  taxation,  and  that  {he  assessment  was  just 
and  equal."  Held,  that  such  tax  list  was  prima  facie  evidence  of  the 
legal  existence  of  tbe  several  taxes  therein  named,  including  a  special 
improvement  tax  assessed  against  adjacent  lots.  Ibid. 

16.  In  an  action  for  damages  for  that  the  plaintiff  "wrongfully,  carelessly,  neg- 
ligently and  unskillfully  performed  "  an  amputation  of  a  limb,  evidence 
that  "  the  point  of  amputation  was  too  high,  and  that  the  danger  of  death 
was  somewhat  increased  by  the  selection  of  that  point,"  was  admissible. 
Wriffht  V.  Hardy,  848 
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17.  Where  a  witness  for  the  plaintiff  had  testified  as  to  the  manner  in  which 
the  amputation  had  been  performed,  and  the  case  afterwards  treated,  the 
defense  were  entitled  to  ask  an  expert  who  had  heard  the  testimony, 
whether,  supposing  the  same  to  be  true,  the  amputation  was  well  per- 
formed and  the  treatment  proper.  Ibid, 

18.  But  the  error  of  ruling  out  this  question  was  cured  by  permitting  defend- 
ant's counsel  to  question  the  witness  upon  a  hypothetical  case  founded 
upon  his  understanding  of  the  testimony  of  said  witness.  Ibid. 

19.  In  an  action  for  services  of  an  attomey-at-law,  on  a  quantum  meruit^ 
evidence  is  admissible  under  a  general  denial  to  show  that  the  services 
were  unskillfully  performed.     Buttrick  v.  Oilman^  8o7 

20.  In  slander,  evidence  of  the  plantiff  *s  bad  character  [reputation],  (before 
I  he  words  alleged  were  uttered)  in  respect  to  the  particular  crime  or  fault 
charged,  is  admissible  under  a  general  denial.     B v.  / ,  372 

21.  The  evidence  in  this  case  held  sufficient  to  show  a  valid  award  by  arbitra- 
tors.    Maeon  v.  Nichols,  376 

22.  In  an  action  for  an  injury  occasioned  by  defendant's  horses  while  running 
away,  the  fact  that  they  sot  loose  after  being  hitched  would  be  some 
evidence  of  negligence  on  his  part.     Strap  v,  Edene,  ^432 

23.  In  an  action  for  the  flowage  of  land,  testimony  as  to  the  amount  of  grass 
per  acre  cut  on  the  land  of  a  witness,  its  relation  to  that  of  plaintiff  not 
being  shown,  held  irrelevant     Smith  et  ale,  v.  Rust,  439 

24.  In  replevin  for  a  steam  engine,  evidence  that  a  shingle  machine,  to  which 
it  was  to  be  attached,  **  would  have  earned  thirty  or  forty  dollars  per 
day,"  (which  is  construed  to  mean  that  the  gross  value  of  the  shingles 
manufactured  would  equal  one  of  those  sums,)  was  inadmissible,  unless 
connected  with  evidence  as  to  the  expenses  of  running  the  same,  etc. 
Barney  v,  Douglass,  464 

25.  In  an  action  against  a  railway  company  for  injuries  received  by  cattle  in 
transportation,  where  it  appeared  that  they  were  to  be,  and  were,  loaded 
by  the  owner,  and  it  did  not  appear  that  he  objected  to  the  car  furnished 
for  that  purpose,  it  was  error  to  permit  him  to  testify  in  his  own  behalf, 
that  some  other  kind  of  car  was  better  for  that  purpose.  Ch,  j-  N,  W, 
Railway  Co,  v.  Van  Dresar,  611 

26.  Where  the  contract  on  which  cattle  were  carried  provided  that  the  owner 
was  to  take  care  of  them  at  his  own  expense  and  risk,  and  assume  all 
risk  of  injury  that  they  might  do  to  themselves  or  each  other,  mere 
proof  that  the  company  had  been  in  the  habit  of  conveying  cattle  for 
the  plaintiffs  without  their  presence  upon  the  train  did  not  tend  to  show 
a  waiver  of  this  part  of  the  contract.  Ibid, 

27.  It  will  be  presumed,  in  the  absence  of  proof  to  the  contrary,  that  the 
governor  appointed  inspectors  of  lumber  districts,  as  required  by  ch*  83, 
Laws  of  1861,  and  ch.  167,  Laws  of  1864.     McCutchin  v,  Piatt,  561 

28.  That  a  stream  was  not  meandered  by  the  United  States  surveyors,  raises 
a  presumption  that  it  is  not  navigable.  ^  Clute  o.  Briggs,  607 

Exception  ih  Deed.    See  Deed. 
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EXECUTION. 

1.  An  execution  issued  without  leave  of  court  (where  that  is  required  by  the 

statute),  and  the  sale  under  it,  would  be  voidable  only,  and  not  void, 
Janet  v.  Davis,  421 

2.  After  a  judgment  in  justice's  court  has  been  filed  and  docketed  in  the  office 

of  the  clerk  of  the  circuit  court  of  the  same  county,  an  execution  cannot 
issue  thereon  in  any  other  county,  until  transcript  filed  and  judgment 
docketed  therein.     Smith  v.  Buck,  577 

ExsciTTORs  AHD  AoMiiiiSTBATOBS.    See  AoTiON  (A.),  (b),  8.    Appbax  (B.),  4. 

Exemption.     See  Homestbad. 

Fbdbbal  and  State  Coubts.    See  Jubisdiction. 

"Filing"  Plan  of  Publio  Wobks.    See  Tax  Pboobedinos,  2. 

FINDING. 

Under  the  circumstances  of  this  case,  a  special  Terdiot  considered  part  of  the 
finding  of  the  court.     Sylvester  v,  Ouemteyj  569 

Forcible  Entbt  and  Unlawful  Detainer.    See  Appeal  (A.). 


FORECLOSURE  OP  MORTGAGE. 
See  HoMESTBAD,  5  (2).     Railboads,  6-8. 

1.  Where  the  yendor  of  land,  who  has  taken  back  a  mortgage  for  the  pur- 

chase money,  purchases  at  the  sale  on  foreclosure  thereof,  he  takes  the 
whole  title  of  the  mortgagor  at  the  commencement  of  the  foreclosure 
action,  including  his  title  under  a  deed  to  a  third  party  for  taxes  which 
the  vendor  was  bound  to  pay.     Eaton  v,  TaUmadgt,  526 

2.  The  mortgagor  In  such  a  case  (with  covenant  against  incumbrances),  may 

counter-claim  in  the  foreclosure  action  what  he  was  compelled  to  pay  for 
the  tax  title,  not  being  more  than  the  purchase  money.  Ihid, 

8.  A  subsequent  non-resident  incumbrancer  of  mortgaged  property,  made 
defendant  to  a  foreclosure  suit,  cannot  attack  the  judgment  merely  on 
the  ground  that  the  referee  was  not  directed  to  examine  the  plaintiff*  or 
his  agent  upon  oath  as  to  whether  any  payments  had  been  made  on  the 
mortgage  debt  (subd.  8,  sec.  27,  ch.  182,  R.  S.);  but  he  must  show  that 
after  satisfaction  of  the  judgment,  the  land  is  not  a  sufficient  security 
for  his  own  and  any  prior  liens,  or  that  he  is  in  some  way  iigured  by  the 
irregularity.     Young  ».  Sehenck,  imp.,  656 

4.  A  purchaser  at  foreclosure  sale,  with  notice  that  the  real  holder  of  a  sub- 
sequent mortgage  had  not  been  made  a  party  to  the  action,  takes  the 
title  subject  to  the  right  of  such  holder  to  redeem.     Hoppin  v.  Doty,  imp., 

62  L 

6.  A  grantee  of  such  purchaser,  with  like  notice,  takes  subject  to  the  same 
right.  Ibid. 
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Where,  in  the  foreclosure  of  a  second  mortgage,  one  defendant  claima 
under  a  first  mortgage  sale,  from  which  the  complaint  does  not  ask  to 
redeem,  it  is  not  error  of  which  the  plaintiff  can  complain,  to  dismiss 
the  action  as  to  such  defendant,  without  prejudice  to  plaintiff's  right  to 
contest  his  title  in  another  suit.  Ibid, 


FRAUD. 
See  EsTOPPBL,  1,  2.    Moetqaqe  (A.),  8. 

1.  In  case  of  a  merchant  purchasing  goods,  the  mere  fact  of  his  insoWenc/, 

which   he  omits  to  disclose,  does  not  render  the  purchase  fraudulent. 
Oarbutt  v.  Bank  of  Prairie  du  Chien,  884 

2.  The  evidence  in  this  case  held  insufficient  to  establish  fraud  in  a  sale  of 

goods.  Ibid, 

Frauds,  Statitts  or.    See  Dowir,  2.   .Easbmsnt.    Guaraxtt,  2. 


GARNISHMENT. 

See  Action  (A.),  (b),  5. 

One  who  is  twice  garnished  for  the  same  debt,  may  obtain  a  stay  of  proceed- 
ings in  the  second  action,  by  motion  founded  either  upon  affidavits  or 
upon  an  averment  in  his  answer,  not  traversed,  of  the  pendency  of  the 
prior  action.     Dariaher  v.  Frentits,  811 


GUARANTY. 

It  was  agreed  between  the  agent  of  a  railroad  company  and  ihe  plaintiff, 
that  no  appeal  should  be  taken  from  an  award  to  be  made  in  a  pending 
arbitration  between  the  company  and  plaintiff,  but  both  parties  should 
abide  by  the  award  ;  and  thereupon  N.  (who  acted  as  president  of  said 
company),  together  with  the  agent,  guarantied  to  plaintiff  the  perform- 
ance by  the  company  of  said  agreement.  Held^  that  the  guarantors  are 
liable,  in  case  of  a  breach  of  the  agreement,  even  if  the  latter  was  not 
binding  on  the  company ;  and  they  are  estopped  from  denying  the  exist* 
ence  of  the  company.     Maton  r.  NichoU^  876 

Plaintiffs,  on  surrendering  to  B.  securities  held  by  them  to  indemnify  them 
from  liability  as  makers  ef  a  note  with  him  and  for  his  accommodation, 
received  from  V.,  in  consideration  thereof,  his  written  guaranty  against 
such  liability  if  they  would  permit  B.  *^  to  manage  the  matter  himself." 
Held^  that  V.*s  promise  was  an  original  undertaking,  and  not  within  the 
statute  of  frauds.     Shook  v.  Vanmaierf  582 


GUARDIAN'S  SALE. 

1.  Proceedings  of  a  guardian  for  a  sale  of  land  for  the  education  and  matnte- 

nance  of  his  ward,  were  governed  by  sec.  64,  R.  S.,  1849.     Blackman  v. 
Baumann,  -611 

2.  It  was  essential  to  the  validity  of  a  guardian's  sale  under  that  chapter, 
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that  the  gaardian*8  oath,  required  by  sec.  14,  should  be  taken  before 
fixing  on  the  time  and  plaoe  of  sale.  Ibid, 

8.  If  the  oath  was  not  so  taken,  an  order  of  confirmation  would  not  make  the 
sale  yalid.  '  Ibid. 

4.  It  teenu  that  oh.  64  did  not  contemplate  a  confirmation  of  sales  made  under 
its  proyisions.  Ibid. 


HIGHWAY. 
See  Nbouoimoi,  8-6,  9-11. 

1.  Where  defeotiye  proceedings  are  resorted  to  for  the  purpose  of  laying  out 

a  highway,  and  the  land  owner  accepts  the  damages  awarded,  he  is 
estopped  from  contesting  the  validity  of  the  highway,  and  the  act  may 
be  regarded  as  a  dedication.     Karber  v.  Nellit,  215 

2.  The  rivers  of  this  state  capable  of  floating  the  products  of  the  country 

(such  as  logs  and  rafts  of  lumber)  to  mill  or  market,  are  by  the  common 
law  public  highways.     Whisler  v.  Wilkintonf  572 

8.  Where  it  was  very  difficult  or  impossible  to  pass  logs  through  a  chute  in 
the  dam  at  plaintiff's  mill  on  such  a  river,  but  they  could  be  passed 
through  a  break  in  the  dam  in  a  new  channel  thereby  created  on  plain- 
tiff's land,  which  break  had  been  suffered  to  remain  some  two  months 
without  repair,  and  had  caused  the  deficiency  of  water  at  the  chute,  it 
was  defendant's  right,  running  logs  from  above,  to  pass  them  through 
such  break  and  new  channel,  doing  no  unnecessary  damage.  Ibid. 


HOMESTEAD. 

See  DowBii,  1.  * 

1.  The  benefits  of  the  homestead  exemption  are  not  restricted  to  married  men.- 

Myert  v.  Ford,  189 

2.  Plaintiff  was  a  widower,  his  children  being  all  married  and  away  from 

home,  and  had  rented  the  premises  claimed  as  his  homestead,  but  boarded 
and  lodged  in  the  house,     ffeld,  that  the  premises  were  exempt.       Ibid. 

8.  The  sale  on  execution  of  premises  claimed  as  homestead,  cannot  be  sus- 
tained by  showing  that  they  exceed  the  quantity  allowed  by  law ;  but 
the  execution  creditor,  if  dissatisfied  with  the  amount  claimed,  must 
cause  a  survey  to  be  made,  as  provided  by  the  statute,  and  sell  the  ex- 
cess. Ibid. 

4.  The  owner  of  a  homestead  right  is  not  limited  in  his  selection  to  the  forty 
acres  according  to  the  government  survey  on  which  his  house  is  situatea. 
Kent  V.  Agard,  160 


6.  A.,  owning  480  acres  on  which  was  his  dwelling,  deeded  the  whole  to  B., 
without  the  signature  of  his  wife,  and  afterwards,  with  his  wife,  mort- 
gaged the  whole  to  C.     JSTeW, 

That  the  mortgage  was  a  valid  lien  upon  the  homestead. 
That  the  right  of  selecting  the  homestead  (not  having  been  exercisett  by 
A.)  passed  by  the  mortgage,  and  on  foreclosure  and  sale  vested  in  the 
purchaser. 
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(8.)  That  such  purchaser  could  not  maintain  ejectment  for  the  homestead 
without  having  selected  it  and  notified  B.  (or  those  in  possession  under 
him)  of  such  selection,  before  commencing  the  action.  Ibid. 

HomicoN  Iron  Mahufactubinq  Co.    See  Cobpobations  (A.). 


HUSBAND  AND  WIFB. 
See  EviDBNCB,  6-7.    Plbadino,  18.    Withbss,  1,  2. 

1,  A  husband  holding  land  in  right  of  his  wife,  may,  perhaps,  in  this  state, 

cut  therefrom  timber,  not  only  for  fences  and  fuel,  but  also  to  clear  the 
land,  so  far  as  necessary  for  immediate  cultivation.     Strotbe  v.  Fehl^    837 

2.  But  a  grant  from  such  husband  of  "  ten  acres  of  timber,"  etc.,  out  of  such 

land,  with  right  of  way  thereto,  giving  the  grantee  an  indefinite  time  to 
cut  and  remove  the  timber,  is  void  as  against  the  wife  or  her  grantee  of 
the  Und.  IbidL 

Illegal  Contbact.    See  Actioh  (A.),  (a.),  6.    Usubt. 

Indictment.     See  Cbiminal  Law,  bto.,  1,  2. 

Indobsement.     See  Contbact  (A.),  6,  7. 

INFANT. 

1.  An  infant  who  lives  with  and  works  for  another  person  upon  a  mutual 

understanding  that  his  services  are  rendered  in  consideration  of  receiv- 
ing a  home,  food,  clothing,  care  and  attention,  such  as  a  child  of  such 
other  person  would  reasonably  be  entitled  to,  and  who  is  in  fact  so 
treated,  cannot  recover  for  his  services.     MounttUn  v,  Fukery  98 

2.  In  an  action  by  an  infant  for  an  amount  alleged  to  be  due  her  for  the 

reasonable  value  of  her  services,  it  was  not  error  to  refuse  an  instruo- 
tion  **that  if  the  understanding  between  plaintiff  and  defendant  was, 
that  she  was  to  remain  with  defendant  and  receive  for  her  services  a 
portion  of  his  property  upon  her  marriage  or  his  death,  then  she  could 
not  recover,"  there  being  no  sufficient  proof  of  what  defendant  was 
worth,  or  what  portion  of  his  property  she  was  to  receive,  nor  other 
proof  that  such  contract  would  have  been  beneficial  to  her.  Ibid, 


INJUNCTION. 

See  Equity,  8.    Judombnt  (C). 

1.  Upon  complaint  of  the  defendant  in  a  judgment  upon  warrant  of  attorney 
to  secure  a  contingent  liability,  alleging  upon  information  and  belief  that 
neither  the  judgment  plaintiff  nor  any  one  in  his  behalf  had  annexed  to 
his  complaint  an  affidavit  stating,  or  attempting  to  state,  concisely,  the 
facts  constituting  the  defendant's  liability,  or  attempting  to  show  that 
the  sum  confessed  did  not  exceed  such  liability,  and  also  alleging  in  like 
manner  that  not  more  than  $1,000  was  in  fact  due  the  plaintiff  therein, 
and  also  alleging  that  an  exection  had  been  issued  and  levied  on  personal 
property  of  the  coo&plainant,  a  temporary  iigunotion  against  the  sale  of 
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the  property  wm  granted.  It  appearing  from  the  complaint,  however, 
that  the  property  leried  on  was  worth  only  $1,200,  and  a  yerified  answer 
having  been  filed  denying  all  the  equities  of  the  complaint,  it  was  not 
error  to  dissolre  the  temporary  iig unction.    Reiley  v.  Johruton,  279 

2.  It  teems  that  oh.  175,  Laws  of  1861,  which  forbids  the  issue  of  ii^unctions 
to  restrain  a  railroad  company's  occupying  land  for  its  road  until  the 
damages  shall  have  been  assessed  and  judgment  rendered  therefor,  is 
valid.     Andrewt  v,  Farmere*  L.  ^  T.  Co.,  288 

8.  But  whether  that  part  of  the  act  be  valid  or  not,  such  iigunction  should 
not  be  granted  in  this  case,  where  the  plaintiff  did  not  purchase  the  land 
until  four  years  after  the  company  had  occupied  a  part  of  it  for  its  track, 
nor  bring  suit  until  four  years  after  his  purchase;  nor  take  the  steps 
authorized  by  sec.  2  of  the  act,  to  have  the  damages  determined.      Jbui, 

4.  The  failure  of  the  railroad  company,  or  those  who  have  succeeded  to  its 
interest,  to  pay  a  judgment  against  it  for  a  treepate  upon  the  land,  is  no 
ground  for  such  an  iigunction.  Ibid, 

6.  Equity  will  not  restrain  defendant  from  further  cutting  the  timber  on 

land  of  which  he  is  in  possession,  claiming  title,  there  being  an  adequate 

^    legal  remedy.     Strcebe  v,  Fehl,  887 

6.  Proceedings  under  a  judgment  in  equity  will  not  be  restrained  by  another 

court  of  co-ordinate  jurisdiction,  upon  a  suit  subsequently  commenced 
therein.    Flatto  v.  Deueter,  482 

7.  In  an  action  to  restrain  the  collection  of  so  much  of  a  judgment  as  was  for 

the  costs,  on  the  ground  that  the  whole  judgment  had  been  assigned  for 
value  to  £.,  and  by  him  to  C,  by  whom,  for  value,  it  was  discharged  of 
record,  the  evidence  showed  that  the  assignment  to  E.,  as  to  the  costs, 
was  procured  by  fraud.  Held,  that  it  was  then  for  the  plaintiff  to  show 
that  he  paid  a  ftiU  and  valuable  consideration  for  that  part  of  the 
judgment;  and  on  his  failure  to  do  this,  the  action  should  have  been 
dismissed.     Sylvetter  v,  Ouemtey,  669 

8.  An  action  to  restrain  the  erection  of  buildings,  etc.,  upon  land  dedicated 

to  public  use,  by  private  persons  claiming  title  to  it,  may  be  maintained 
by  adjacent  lot  owners,  whose  access  to  their  lots  would  be  cut  off  by 
the  erection  of  such  buildings.     WiUtanu  v.  Smith,  694 

9.  Whether  the  municipal  ccrporation  could  properly  join  in  the  action,  not 

determined  here,  no  objection  to  such  joinder  having  been  taken  in  the 
court  below.  Ibid. 

Ikspboto&s  of  Lvkbbr  Disteiots.    See  Eyidbhok,  27. 

iNSTftXTOTioNs  TO  JuKT.    See  Admissiohs  (C),  1.    Eebob,  4,  16. 

iKSirmANOB  AQAiHST  FiEi.    See  PitiADUia,  1-4,  8,  9. 

Ihtebsst.    See  Usuet. 

Janssyille,  Citt  Of.    See  Dsdioatioe,  2. 


JOINDER  OF  PARTIES. 
See  Ihjithotioe,  9. 
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1.  If  the  objection  that  plaintiff  in  trespass  to  chattels  was  only  a  part  owner 

of  a  portion  of  them,  is  properly  taken  by  demurrer  or  answer,  eTidence 
of  the  trespass  at  to  that  portion  should  be  exoluded.     Lrftbre  v.   Utter, 

189 

2.  The  objection  not  being  so  taken,  defendant  can  ayail  himself  of  the  joint 

ownership  only  in  mitigation  of  damages.  Ibid. 


JUDGMENT. 
(A.)  Entry  of  Judgment  hy  Clerk, 

1.  Upon  the  sworn  statement  or  confession  of  defendant,  indorsed  upon  the 

complaint,  without  service  of  process,  and  without  notice  of  the  applica- 
cation  for  judgment,  the  clerk  entered  judgment  for  plaintiff.  Eddy 
that  it  should  have  been  set  aside  on  defendant's  motion.  Wadawortk  v. 
WiUard,  288 

2.  A  judgment  by  confession  must  be  signed  by  a  judge  or  court  conunis- 

sioner.  Ibid. 

8.  To  authorize  an  entry  of  judgment  by  the  clerk,  there  must  be  a  personal 
service  of  the  summons,  or  the  defenant  must,  by  antwer,  either  expressly 
or  by  not  denying,  have  admitted  the  whole  or  some  part  of  plaintiff's 
claim ;  in  which  case,  also,  five  days'  notice  of  the  application  for  judg- 
ment must  have  been  given.  Ibid, 

(B.)  Of  Dismittal — entered  by  direction  ofplamtifs  attorney. 

After  demurrer  to  a  complaint  sustained,  a  judgment  against  plaintiff 
entered  by  direction  of  hie  attorney  is  valid  until  set  aside  on  defendant's 
motion ;  and  plaintiff's  writ  of  error  will  not  be  dismissed  because  the 
judgment  was  not  entered  by  defendant's  direction.     Jonee  v.  Davie,  421 

(C.)  Judgment  on  Warrant  of  Attorney. 

As  between  the  parties  thereto,  a  judgment  upon  a  warrant  of  attorney  to 
secure  a  contingent  liability  is  not  void,  nor  will  it  be  set  aside,  nor  its 
collection  restrained,  because  the  plaintiff's  affidavit  annexed  to  the  com- 
plaint (sec.  14,  chap.  140,  B.  S.)  is  defective.     Reiley  v.  Johneton,      279 

(D.)  Order  ae  to  Erroneoue  Judgmenty  in  Appellate  Court.  See  Dajiaoks,  9. 
Tax  Dbbd,  4. 

1.  Where  there  was  no  conflict  of  evidence  as  to  the  amount  of  an  item  of 

damages,  improperly  allowed  by  the  jury,  the  judgment  (being  otherwise 
correct)  is  affirmed  on  condition  that  the  plaintiff  remit  from  the  dam- 
ages allowed  him  by  the  verdict  and  judgment,  the  amount  so  proved, 
and  pay  the  costs  of  the  appeal.     Wright  v.  Robert*,  161 

2.  Where  the  plaintiff  in  an  action  under  ch.  22,  Laws  of  1859,  counted 

separately  upon  tax  deeds  executed  by  the  city  treasurer  and  others  ex- 
ecuted by  the  clerk  of  the  county  board,  and  the  judgment  was  in  his 
favor  on  all  the  counts,  this  court,  instead  of  modifying  the  judgment, 
reverses  it,  and  remands  the  cause  with  directions  to  dismiss  the  com- 
plaint as  to  the  first  named  counts  and  render  judgment  for  plaintiff 
upon  the  others.    Finney  v.  Ford,  173 

8.  On  reversing  a  judgment  in  a  cause  tried  without  a  jury  (under  the 
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statute),  this  court  will  generally  not  order  a  venire  de  novo,  but  direct 
the  court  below  to  enter  the  proper  judgment  Oarbuit  v.  Bank  of  PtcUrie 
du  Chien,  884 

(E.)   Upon  Referee^ s  Report.    See  Pkaotioi  (A.),  1,  2. 

(F.)  In  EljectmenL    See  Ejectment,  2,  5,  7. 

(G.)  Againet  City  or  Town — How  Collected,    See  Mandamus,  4,  6,  7,  8. 

(H.)  Opening  Judgment  on  Default,     See  Peactiob  (A.),  9. 

JURISDICTION. 

See  CovifTT  Coxtbt  or  Milwaukii.    Justice's  Coubt.    Pleading,  8,  9. 

Under  the  act  of  Congress  of  Februarj  26,  1845,  the  Jurisdiction  of  the  dis- 
trict  courts  of  the  United  States  in  admiralty  and  maritime  cases  arising 
upon  the  lakes  and  the  navigable  waters  connecting  them,  is  not  exclu- 
sive, but  concurrent  with  that  of  the  state  courts  in  administering  the 
remedies  given  by  the  state  laws ;  and  it  extends  only  to  the  class  of 
vessels  defined  in  that  act.     Horn  v.  Schooner  "  IVial,'*  629 

JuBT.    See  Vebdict. 

JUSTICE'S  COURT. 
See  Attachment  (A.). 

1.  <A  justice's  court  held  not  to  have  lost  jurisdiction  of  a  ea^se  by  virtue  of  a 

docket  entry  that  it  was  adjourned  to  a  certain  day  <*at  ten  o'clock  A. 
P.,"  instead  of  "A.  M."  If  the  hour  had  been  specified  merely  as  "ten 
o'clock,"  this  would  be  held  to  mean  ten  o'clock  A.  M.  Taylor  v.  Wit- 
hnson,  40 

2.  A  justice's  judgment  will  not  be  reversed  on  certiorari  because  there  is  no 

docket  entry  showing  security  for  costs  filed,  although  an  order  appeared 
requiring  it  to  be  filed.  A  neglect  to  require  such  security  is  not  a 
Jurisdictional  defect.  Jbid. 


LANDLORD  AND  TENANT. 
See  Equity. 

1.  Whether,  where  one  is  put  into .  possession  of  land  on  a  contract  to  pur- 

chase it,  which  he  fails  to  perform,  an  action  for  use  and  occupation  can 
be  maintained  against  him  for  the  time  of  his  possession,  qutere,  Wright 
V,  Roberts,  161 

2.  But  where  the  contract  provided  that  the  purchaser  should  "hold  the 

premises  from  its  date  as  tenant  at  sufferance  of  the  vendor,  subject  to 
be  removed  as  a  tenant  holding  over  in  case  of  a  default,"  etc.,  and  also 
contained  other  provisions  for  the  protection  of  the  vendor  in  case  of  a 
failure  to  purchase  (as,  that  the  vendor  should  pay  the  taxes,  and  keep 
the  premises  in  repair) :  Held,  that  the  action  for  use  and  occupation 
could  be  maintained.  Ibid, 
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8.  An  Allegation  that  the  defendant  had  "  out  large  amounts  of  timber  and 
wood  on  the  premises,"  is  not  a  sufficient  averment  of  waste  ;  nor  does  it 
show  a  cause  of  action  for  wood  proTen  to  have  been  cut  from  the  prem- 
ises and  sold  to  a  third  party.  Ibid, 

Law  Mbbohamt.    See  Bills  and  Notbs.    Gomtbaot  (A.),  6. 

Lease.    See  Equity.    Landlord  and  Tenant. 

LICENSE. 

1.  An  oral  agreement  for  a  right  to  draw  logs  across  defendant's  land  for  a 

less  term  than  a  year,  for  a  money  consideration  (not  being  an  incident 
to  any  yalid  grant),  held  a  mere  Uoense,  rerooable  at  wilL  Duinmen  v. 
Rich,  550 

2.  Receipt  of  the  consideration  money  by  the  licenser  would  not  estop  him 

from  alleging  a  roTocation.  Ibid 

8.  Whether,  where  the  licensee  has  expended  money  on  the  faith  of  the 
license,  and  put  himself  in  a  position  where  he  would  be  seriously  dam- 
aged by  a  revocation,  the  licenser  would  be  estopped,  is  not  here  deter- 
mined, the  damage  proven  in  tliis  case  being  too  trifling  for  an  applica- 
tion of  that  doctrine.  Ibid, 

LIEN. 
See  Attachment  (A.). 
(A.)  Of  Mattrua-Mm,  etc. 

1.  As  between  the  material-man  and  the  owner  of  the  building,  the  former 

has  a  lien  for  materials  sold  to  the  latter  with  the  understanding  that 
they  were  to  be  used  in  erecting  the  building,  although  the  latter  made 
a  different  disposition  of  them,  and  procured  materials  for  the  building 
elsewhere.     Ettlinger  v,  Euebner^  632 

2.  What  rule  would  obtain  as  between  different  material-men,  where  both 

had  sold  on  the  credit  of  the  building,  the  materials  of  one  being  used  in 
its  erection  and  those  of  the  other  not,  is  not  here  determined.  Ibid. 

8.  Where  materials  are  sold  generally  to  a  person  on  account,  without  any 
reference  to  the  use  to  be  made  of  them,  the  vendor  has  no  lien  on  a 
building  which  is  the  separate  property  of  the  vendee's  wife,  because 
they  have  been  used  in  its  erection.  Ibid 

4.  How  it  miffht  be  in  such  case,  if  the  purchaser  used  the  materials  in  his 
own  building,  not  determined.  Ibid 

(B.)  Of  Attomey-at'Law,  on  evidence  of  debt  in  suit  See  Atto»n«t-at- 
Law,  2,  8. 

(C.)  On  Load  for  Taxet,    See  Tax  Deed,  5.    Ybndob  and  Puechaseb,  8. 


UMITATION  OF  ACTIONS. 
See  Action  (A.),  (a),  8. 
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Under  sees.  6,  10,  oh.  188,  B.  S.  1868,  adyerse  possession  under  a  tax  deed 
for  ten  years  commencing  before  that  revision,  barred  the  title  of  the 
original  owner,  if  a  reasonable  portion  of  the  term  remained  after  the 
act  to  enable  him  to  commence  suit ;  otherwise  the  previous  limitation 
of  twenty  years  would  apply.     Mecklem  v,  Blake,  495 

Limitations  or  Lboislatiys  Powib.  See  CoMSTiTurioirAL  Law.  Coxtntt 
Judge,  4, 

Liquors — Sali  without  Licensi.    See  C&imihal  Law  aud  Phaoticb,  1-8. 

LoTTEBiEs.    See  Action  (A.),  (a),  6,  7. 

Lumber  Distbiot.    See  Eyidbnoe,  27.    MoBTOAaB  (B.). 


MANDAMUS. 
See  Appeal  (D.),  1. 

1.  This  court  will  not  entertain  an  application  for  a  tnandamut  where  the 
circuit  court  has  concurrent  jurisdiction,  unless  some  good  reason  is 
shown  for  making  the  application  here.  iState  ex  reL,  etc.,  v.  Board  of 
Education,  101 

2.  It  was  not  a  sufficient  reason  for  not  making  the  application  to  the  circuit 

court  in  this  case,  that  the  judge  of  the  court  **had  expressed  some 
opinion"  in  regard  to  the  defendant's  refusal  to  perform  the  act  here 
sought  to  be  commanded.  Ibid. 

8.  Under  the  present  rule  of  this  court,  mandamus  proceedings  must  be  com- 
menced by  a  motion  for  an  alternative  writ,  and  not  by  a  motion  for  a 
rule  to  show  cause,  etc.     State  ex  reL,  etc.,  v.  Fairehild  et  alt.,  110 

4.  The  law  under  which  bonds  of  a  town  were  issued,  made  it  the  duty  of 

the  town  authorities  to  assess  and  collect  a  tax  to  pay  the  coupons.  Held, 
that  if  that  was  an  objection  to  a  holder's  right  to  a  judgment  at  law 
upon  the  coupons,  still  it  could  not  be  urged,  after  such  judgment  recov- 
ered, against  the  issue  of  a  mandamus  to  compel  the  clerk  to  levy  a  tax 
to  pay  it  (under  sees.  77,  78,  chap.  16,  B.  S.)    Stats  ex  rel.,  etc.,  r.  Gates, 

210 

5.  Mandamus  will  lie  against  a  town  officer,  although  the  papers  laying  a 

foundation  for  the  application  were  served  upon  his  predecessor.      Ibid, 

6.  Where  the  law  authorizing  city  bonds  made  it  the  duty  of  the  council  from 

time  to  time  to  levy  a  tax  to  pay  interest  and  principal,  and  did  not  make 
that  duty  contingent  upon  a  demand  being  made :  ffeid^  that  after  judg- 
ment upon  the  bonds  or  coupons,  mandamus  would  lie  to  compel  the  levy 
of  a  tax  to  pay  the  judgment,  without  demand  made.  Slate  ex  rel.,  etc., 
V.  City  Council  of  Racine,  258 

7.  A  peremptory  mandamus  commanding  a  town  board  of  supervisors  to  levy  a 

tax  must  be  served  by  leaving  the  original  writ  with  the  chairman,  and  a 

copy  with  each  of  the  supervisors ;  said  original  to  be  returned  by  the 

board,  with  their  proceedings  thereon.     Stats  ex  rsL,  etc,,  v.  Supers  Min- 

.       oral  Pt,,  896 

8.  A  mandamus  must  state  the  precise  duty  required ;  and  an  alternative 

writ  commanding  defendant  to  pay  a  judgment,  or  issue  bonds  for  its 

48 
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payment,  or  leiy  a  tax  to  pay  it,  is  quashed.     State  ex  rel.,  $te,,  v.  Mil- 
waukee, ^  897 

9.  Such  a  writ  is  amendable  under  our  statute ;  and  leave  to  amend  is  granted 

in  this  case.  l^nd, 

10.  The  proper  relator  in  mandamut  to  compel  an  officer  to  pay  an  order 
drawn  on  him,  is  the  holder  of  the  order,  and  not  the  party  who  drew  it. 
8taU  ex  rel.,  etc,  v.  Haben,  660 

11.  Want  of  title  in  relator  is  a  defect  for  which  the  writ  will  be  quashed. 

Ibid, 

Mabbibd  Womah.    See  Evidinoi,  5-7.    Husband  abi>  Wifb.    Plbaoino, 

18.      WlTHBSS,  1,  2. 

Matob  or  CiTT.    See  Notiob  (B.),  4. 

Mbasubb  or  Damaobs.     See  Damagbs. 

«  Mbbohakt's  Stock."    See  Boabd  or  Eqxtalizatiov. 


MILL  DAM  LAW. 
See  Abbitbation,  bto.,  1,  2.    Svidbicob,  28. 

1.  A  mill  dam  at  the  rery  threshold  of  an  innavigable  outlet  of  a  la>^,  dam- 

ming  up  the  waters  of  the  lake  (but  not  of  the  outlet),  is  within  tlie  Mil* 
Dam  Law.     CluU  v.  Briggt,  607 

2.  It  is  immaterial  whether  the  lake  was  navigable  or  not.  Ibid, 
MoDiriOATiON  or  Jctdombnt,  by  Appellate  Court.    See  Judqmbnt  (D.). 
MoNBT  Had  abd  Rbobivbd.    See  Aotxon  (A.),  (a),  7. 

MORTGAGE 
(A.)  Of  CKattelt  OenerdUy.    See  Costs.    Patmbbt. 

1.  A  mortgage  was  executed  on  *<  fifty  cords  of  wood,  piled  upon  lot  1,  block 

88/'  etc.  In  an  action  between  the  morigagee  and  one  claiming  under  a 
subsequent  judgment,  it  appearing  that  there  was  other  wood  piled  on 
the  same  lot,  hild^  that  the  mortgaged  premises  might  be  identified  by 
parol  evidence.     Sargeant  v,  Solberg,  1^ 

2.  An  attorney  to  whom'money  was  sent  to  be  invested  at  his  discretion,  ap- 

plied it  to  his  own  use,  executing  and  filing  a  chattel  mortgage  to  his 
principal  as  security.  In  an  action  by  the  principal  against  a  third 
party,  to  recover  possession  of  the  mortgaged  property,  held,  that  there 
was  a  valid  delivery  of  the  mortgage  Welah  v,  Saekett,  12  Wis.,  243, 
distinguished.  Ibid, 

8.  The  evidence  in  this  case  held  sufficient  to  show  the  bona  fidee  of  a  chattel 
mortgage,  where  the  property  remained  in  the  mortgagor's  possession. 
Chap.  458,  Laws  of  1864.  Ibid. 
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(B.)  OfLogt. 

Under  oh.  88,  Laws  of  1861,  and  ch.  167,  Laws  of  1864,  a  mortgage  of  logs  in 
any  lumber  district  there  established  was  not  valid,  <u  againat  an  attache 
ing  creditor t  unless  filed  with  the  inspector  of  such  district.  Mc  Cutckin  v. 
Piatt,  561 

{Q.)  flf  Land.    See  Fobbolosuri  of  Mobtqaob.     Hombstbad,  6. 

Motion.    See  Pbaotiob  (A.),  2,  10,  11. 

Naviqablb  Stbbam.     See  Eyidbncb,  28.     Hiqhwat,  2,  8. 


NEGLIGENCE. 
See  AoTioN  (A.),  (a),  1,  10.    Eyidbhob,  16,  22. 

1.  There  can  be  no  recovery  for  injuries  to  the  person  from  defendant's  neg- 

ligence, if  plaintiff  was  guilty  of  negligence  (though  it  was  slight  and 
that  of  defendant  gross),  which  contributed  directly  to  the  iigury. 
Cunningham  v.  Lynea,  245 

2.  Plaintiff  was  crowded  from  the  dock  into  the  water  through  defendant's 

negligence  in  driving  a  team  from  a  ferry-boat  on  to  the  dock ,  but  there 
was  evidence  tending  to  show  negligence  on  her  part  in  standing  upon 
the  edge  of  the  dock,  ffeldf  that  her  having  assumed  that  position  some 
time  b(^ore  the  accident  did  not  render  her  negligence  remote  Ibid, 

8.  Where  a  bridge  becomes  insecure  in  the  forenoon,  needing  repairs  which 
cannot  at  once  be  made,  the  fastening  securely  across  the  end  of  the 
bridge,  breast  high,  of  a  plank  a  foot  wide,  is  a  sufficient  notice  to  trav- 
elers that  the  bridge  is  impassable.     Comelttu  9.  CUg  of  Appleton,      685 

4.  Upon  such  a  state  of  facts  being  shown  by  the  plaintiff  in  an  action  to 

recover  for  the  death  of  l^  person  who  fell  through  the  bridge  in  attempt- 
ing to  cross  it,  a  nonsuit  should  have  been  granted.  Ibid, 

5.  A  complaint  against  a  city  for  an  iigury  caused  by  a  sidewalk  being  out 

of  repair,  must  show  that  the  city  authorities  had  notice  of  the  defect, 
or,  with  reasonable  care,  might  have  known  of  it.  Cuthbert  v.  City  of 
Appleton,  642 

6.  Obligation  of  city  to  keep  its  streets  in  repair  not  affected  by  the  fact  that 

it  may  order  the  repair  to  be  made  by  adjoining  lot  owner,  and  on  his 
'  failure  may  cause  it  to  be  made  at  the  expense  of  the  lot.  Ibid, 

7.  **  Slight  negligence  "  is  only  an  absence  of  that  degree  of  care  and  vigil- 

ance which  persons  of  extraordinary  prudence  and  foresight  are  accus- 
tomed to  use.     Dreher  v,  FUchburg,  675 

8.  **  Ordinary  negligence  "  is  the  want  of  such  care  as  persons  of  ordinary 

prudence  observe,  or  as  the  mass  of  mankind  observe.  Ibid. 

9.  A  town  is  liable  for  injury  caused  by  a  highway  being  out  of  repair,  not- 

withstanding "  slight  negligence  **  on  the  part  of  the  traveler  contributed 
directly  to  ^e  ixyury.  Ibid, 

10.  Otherwise,  if  any  want  of  <*  ordinary  care  "  on  his  oart  contributed  to  the 
injury.  Ibid, 
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11.  If  the  accident  happened  partly  from  a  cause  in  respect  to  which  a  want 
of  ordinary  care  could  not  be  imputed  to  the  traveler — as  from  a  defect  in 
the  axle  of  a  yehicle  he  was  driving — the  town  is  liable,  if  the  accident 
would  not  have  occurred  but  for  the  highway  being  out  of  repair.     Ibid. 

Niw  Tbial.  .  See  Appeal  (A.),  (£.).    Judomsrt  (D.),  8.    Tax  Dbbd,  4. 


NONSUIT. 
See  NiouaiHCB,  4. 

1.  A  nonsuit  should  be  ordered  only  where  there  is  an  entire  abeenee  of  evi- 

dence tending  (on  the  most  favorable  construction)  to  establish  the  plain. 
tiff*8  case.    Imhoffv,  Ch,  ^  If,  W.  Railway  Co.,  ^  681 

2.  In  case  of  a  eo^/Uet  in  plaintiff's  evidence,  the  court  on  a  motion  for  a 

nonsuit,  is  to  credit  that  part  which  tends  to  sustain  hia  action.         Ibid, 

Notes  ahd  Bills.    See  Bills  ajtd  Noras.    CoicraAOT  (A.),  6-8    Withbss,  6. 

NOTICE. 

(A.)  ofntu. 

Under  sees.  128,  124,  chap.  10,  R.  S.  1849,  a  correct  entry  of  a  mortgage 
or  other  deed  in  the  proper  index  at  the  register- s  office  was  constructive 
notice,  although  in  the  subsequent  transcription  of  the  deed  in  full,  a 
mistake  was  made  in  the  description  of  the  lajid.    Shove  v.  Larsen,     142 

(B.)  To  Remove  Pauper,    See  Action  (A.),  (a),  8. 

1.  A  notice  is  generally  held  sufficient  when  it  gives  the  necessary  informa- 

tion to  the  proper  persons,  though  in  some  respects  irregular  or  in- 
formal.    La  Croeee  v,  Melrose,  459 

2.  The  name  of  a  town  having  been  changed  from  B.  to  M.,  a  notice  actually 

served  upon  the  supervisors  thereof,  requiring  them  to  remove  a  certain 
pauper  from  the  plaintiff  city,  was  not  insi&cient  because  addressed 
«<  to  the  supervisors  of  the  town  of  B.'*  Ibid, 

8.  Nor  was  it  insufficient  because  it  described  such  pauper  as  having  a  "  res- 
idence,'* instead  of  a  "  settlement,*'  in  the  town ;  it  showing  clearly 
that  she  was  in  the  city,  being  supported  by  it,  and  that  the  city  claimed 
that  the  town  was  liable  for  her  support,  and  requested  it  to  remove 
her.  Ibid, 

4.  Such  notice  was  properly  authenticated  by  the  signature  of  the  mayor  of 
the  city.  Ibid. 

(C.)  Of  Election.    See  Elections. 

(D.)  0/ Letting  Contract  for  Public  Work.    See  Contract  (B.),  1.     Tax  P»0- 

CEEDINOS,  8,  4. 

(E.)  OfAteigrment  of  Contract.    See  Sale  (A.),  1. 

(F.)  Of  Miechievoua  Propeneity  m  Domeetic  AnimaL    See  Aotzoh  (A.),  (a),  1. 
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(0.)  OfDelmqumt  Taxes.    See  Plxadino,  14. 

(H.),  Of  Order  for  DietribtUum  of  EtkUe,    See  Dbsouit  ajtd  Dist&ibutioh  of 

ESTATKS,  2. 

(I.)  0/ Motion,    See  Pbaotiob  (A.),  1,  2. 

(J.)  Of  Application/or  Relief.    See  Pbaotioi  (A.),  $. 

(E.)  Of  Settling  Bill  of  Exertions.    See  Praotiok  (C.)>  1. 

Oath  or  Offiob — Where  to  be  filed.    See  Coumtt  Judqk,  2,  8. 

OFFICER. 

1.  Liability  of  Deputy  Sheriff.    See  Action  (A.),  (a),  4. 

2.  OffietT  Protected  by  Writ.    See  Rbplitiic,  8,  4. 

8.  lAmit  of  Recovery  f  when  goodt  taken  from  hie  potseseion.     See  RBPLinir,  5. 
4.  PreewnptUm  that  Public  Officer  has  done  hie  duty.    See  Etidbkci,  27. 

ORDER. 

1.  Of  Judgment  on  Rtferee^e  Rtport.    See  Pkaotiob  (A.),  1,  2. 

* 

2.  Letting  m  Party  to  Defend.     See  P&aotiok  (A.),  8,  9. 

8.  Appealable  Orders.    See  Appial  (D.). 

PARTIES. 
(A.)  Plaintiff.    See  Ivjumction,  8,  9. 

1.  Where  the  plaintiffs  named  in  a  complaint  sne  in  behalf  of  themseWes  and 

of  all  others  similarly  interested,  such  other  persons  are  not  thereby 
made  strictly  parties  to  the  suit ;  nor  are  they  entitled  to  any  benefit 
from  a  judgment  in  fay  or  of  the  plaintiffs,  nor  liable  for  any  part  of  the 
expenses  of  the  litigation,  unless  they  elect  to  come  in  as  parties. 
Stevens  v.  Brooks,  6U5 

2.  Such  other  persons  may  come  in  under  the  judgment,  and  take  the  benefit 

of  it,  or  show  it  to  be  erroneous,  or  entitle  themselves  to  a  rehearing  ; 
and  if  they  neglect  to  do  so  after  reasonable  notice,  the  court  will  pro- 
tect the  defend'ants  and  parties  named  from  any  further  litigation  in 
respect  to  the  same  fund  or  subject  matter — especially  any  tending  to 
disturb  the  rights  of  parties  as  fixed  by  the  judgment.  Jbid. 

8.  One  who  elects  to  come  in,  etc.,  must  apply  for  an  order  making  him  a 
party ;  and  before  it  is  granted,  a  reference  should  be  made  to  a  com- 
missioner to  examine  and  report  as  to  his  identity  and  interest.        Ibid. 

(B.)  Drfendant. 

In  an  action  by  a  judgment  creditor  of  a  deceased  debtor  to  have  a  oonvey- 
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ance  made  by  such  debtor  of  land  on  which  the  judgment  was  a  specifio 
lien,  Bet  aside  as  fhiudulent,  the  administrator  is  not  a  necessary  party 
defendant,  the  proceeding  being  for  the  benefit  of  the  estate.  Cornell  o. 
Radway,  260 


PAETNBRSHIP. 

1.  Action  at  law  will  not  lie,  by  one  partner  against  the  other,  for  services 

rendered  or  money  disbursed  in  a  particular  partnership  transaction, 
there  being  no  eyidence  that  the  partnership  affairs  have  been  settled 
and  a  balance  struck.     Drew  v,  Ferton,  651 

2.  It  is  a  general  rule  that  a  partner  is  not  entitled  to  compensation  for  his 

personal  senrices  in  the  business  of  the  partnership.  Ibid. 

Pabt  Pkbfobmaicoi.    See  Dowib,  2. 

Paupbbs.    See  Action  (A.),  (a),  8.    Norioi  (B.). 


PAYMENT. 

A  son  remained  with  his  father  for  a  year  after  his  majority,  without  any 
agreement  as  to  pay  for  his  serYices ;  and  at  the  end  of  the  year,  his 
father,  to  retain  him,  transferred  to  him,  for  the  serrices  of  that  year, 
certain  personal  property  which  had  been  mortgaged  to  a  third  party, 
but  the  mortgage  lost  from  the  files.  Held,  that  the  payment  was  volun- 
tary, and  void  as  against  the  mortgagee.     K<iye  v,  Qravford,  820 

Plats  or  Citibs,  bto.    See  Dbdioatioh. 


PLEADING. 

See  Actiow  (A.),  (a),  11.  Countbb-clatm.  Eyidenob,  8, 16, 19,  20.  Joiin>sB 
or  Pabtibs,  1.     Lavdlobd  ajid  Tbnamt,  8.     Salb  (A.),  1,  2.     Slaudbb. 

1.  In  an  action  on  an  insurance  policy,  a  mere  denial  in  the  words  of  the 

complaint,  that  on  a  specified  day  the  property  was  all  destroyed  by  fire, 
is  an  admission  that  it  was  destroyed  at  some  other  time,  or  partly  on 
that  and  partly  on  some  other  day.     Sehaelzel  v.  Farmers*  MtU.  Ins.  Co. 

412 

2.  A  denial  that  an  action  had  accrued  to  the  plaintiff,  does  not  raise  a 

material  issue.  Ibid, 

8.  Where  the  complaint  alleges  that  proofs  of  the  loss  were  filed  on  a  speci- 
fied day,  a  mere  denial  that  the  conditions  of  the  policy  were  complied 
with  in  that  respect  « as  stated  in  the  complaint,"  is  an  admission  that 
such  proofs  were  filed  on  some  other  day  within  tJie  time  required.  Ibid, 

4.  After  such  admission,  a  denial  of  sufficient  knowledge  or  information  to 

form  a  belief  as  to  the  alleged  loss,  is  insufficient  Ibid 

5.  An  averment  that  defendant  <<conTeyed  '*  certain  land  to  the  plaintiff  **by 

warranty  deed,"  and  **  that  said  deed  contained  a  coyenant  on  the  part 
of  said  defendant  that,"  etc.,  shows  sufficiently  that  it  was  defendant's 
deed  and  covenant.    Jone$  v.  Datne,  421 
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6.  Where  a  stamp  is  essential  to  the  ralidity  of  a  deed,  an  ayerment  that  the 

deed  was  made  imports  that  it  was  ttamped.  Ibid. 

7.  In  an  action  for  a  breach  of  covenant  against  incumbrances,  an.  ayerment 

that  the  land  was  sold  under  an  execution  "  duly  issued  "  upon  a  judg- 
ment outstanding  at  the  time  of  plaintiff's  purchase,  is  sufficient  with- 
out showing  an  application  to  the  court  for  leaye  to  issue  the  execution ; 
although  it  appeared  that  it  could  not  regularly  issue  without  such 
application.  Ibid. 

8.  In  a  case  arising  under  section  1,  ch.  80,  Priyate  Laws  of  1856,  the  circuit 

court  for  Milwaukee  county  has  exclusiye  jurisdiction ;  but  defendant, 
pleading  such  exclusiye  jurisdiction  in  an  action  aeainst  it  in  another 
court,  must  show  that  all  the  conditions  prescribed  in  that  section  haye 
been  performed  on  it«  own  part.    Amet  v,  MiL  Meeh,  Mut,  Iris,  Co.,    616 

9.  In  an  action  in  another  court  on  a  policy  of  defendant,  the  answer,  pleading 

the  exclusiye  jurisdiction  of  the  Milwaukee  circuit  court,  alleged  that 
**the  directors  rejected  the  claim  of  the  plaintiff,''  etc.,  but  not  that 
this  was  done  «*  within  thirty  days  after  notice  of  the  loss."    Meld,  bad. 

Jbid. 

10.  In  an  action  on  a  recognizance  executed  nnder  sec.  4,  eh.  87,  R.  S.,  an 
answer  by  the  surety  that  the  accused,  after  judgment,  was  permitted  by 
the  state  to  depart  the  court,  etc.,  is  not  inconsistent  with  a  denial  that 
the  recognizance  was  renewed  as  to  the  surety  at  the  next  term  after  it 
was  entered  into,  the  cause  haying  then  been  continued.  State  v.  New- 
ton,  imp.,  686 

11.  Certain  averments  in  the  answer,  when  taken  together,  held  to  be  not  a 
denial  but  an  admieeion  of  allegations  in  the  complaint.  Williame  v. 
SmUh,  594 

12.  The  complaint  in  this  action  held  to  be  only  for  the  recoyery  of  money, 
and  not  sufficient  to  authorize  a  judgment  in  ejectment,  or  one  affirming 
plaintiff's  right  to  redeem  land.     Stevene  v,  Brooke,  695 

18.  In  an  action  under  chap.  22,  Laws  of  1859,  ayerments  in  the  answer  that 
the  treasurer  was  negligent  **  in  not  properly  giving  notice  of  the  pro- 
posed sale,"  etc.,  and  that  the  clerk  failed  •*  to  advertise  as  required  by 
law,  the  time  when  the  period  allowed  by  law  to  redeem  *  *  would  ex- 
pire," are  fatally  defective,  because  they  do  not  properly  specif^  the 
particular  objections  relied  on.     Saylee  v.  Davie,  225 

14.  An  averment  in  such  answer,  that  the  treasurer  omitted  "to  give  notice 

*  *  of  all  the  lands  *  *  upon  which  taxes  were  delinquent,"  etc.,  ten- 
ders an  immaterial  issue.  It  is  enough  that  the  proper  notice  was 
published  as  to  the  land  in  dispute.  Ibid, 

15.  The  complaint  avers  that  defendants  bound  themselves  to  the  state  of 
Wisconsin,  by  a  bond  running  to  plaintiff,  as  governor,  and  to  his  suc- 
cessors in  office ;  and  that  such  bond  was  executed  to  plaintiff  as  trustee 
of  an  express  trust,  etc.  Held,  that  a  general  demurrer  admitted  thai 
plaintiff  was  such  trustee.     Lewie,  Oov.,  v.  Stout  et  ale,,  284 

16.  In  an  action  for  an  injury  alleged  to  have  been  caused  by  defendant's 
negligence,  an  averment  in  the  answer  (in  addition  to  a  general  denial)  of 
various  causes  as  contributing  to  the  injury,  without  allegation  of  negli- 
gence on  plaintiff's  part,  does  not  preclude  defendant  from  relying  at  the 
trial  on  proof  of  plaintiff's  negligence.     Cunningham  v,  Lyneee,  245 
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17.  An  aTerment  that  an  execution  was  ''duly  issued/'  is  sufficient,  without 
axpressly  alleging  leave  of  court  where  that  was  required  by  law.  Cor- 
nell V.  Radway,  260 

18.  It  cannot  properly  be  alleged  in  a  pleading  that  a  husband  alone  is  seized 
in  fee  in  right  of  his  wife ;  because  the  fee  is  in  the  wife,  and  the  seizin 
Joint.     8lr€BbB  v,  Fehl,  387 

19.  Where  plaintiff  claims  the  possession  of  land  under  grant  from  a  husband 
holding  in  right  of  his  wife,  and  it  appears  from  the  complaint  that  both 
husband  and  wife  were  liTing  within  two  years  before  the  commence- 
ment of  the  action,  it  need  not  be  aTcrred  that  both  are  still  liying,  or 
that  the  husband,  sunriTlng,  has  become  tenant  by  the  curtesy  ;  because 
the  law  presumes  them  to  be  still  liying;  and  the  death  of  either  would 
be  matter  of  defeasance,  to  be  set  up  by  answer.  Ibid, 

20.  Plaintiff,  claiming  as  grantee  in  a  deed  from  the  husband,  which  is  Toid 
as  against  the  wife  or  her  grantee,  and  alleging  that  defendant  has  taken 
possession  of  the  land  under  a  ''pretended  purchase,"  etc.,  and  cut  the 
timber,  etc.,  and  not  showing  that  defendant  is  a  grantee  of  the  wife, 
states  a  cause  of  action  for  damages.  Ibid, 

21.  A  demand  for  equitable  relief  will  not  prevent  plaintiff's  recovering  in 
this  action  the  damages  to  which  the  facts  stated  in  the  complaint 
entitle  him.  Ibid, 


PRACTICB. 

(A.)  At  the  CireuiL     CivU  Aetiont, 

See  Affidavit.  Amendment.  Appeal.  Bill  op  Exceptions.  Costs. 
Criminal  Law,  eto.  Ejectment,  1,  6,  7.  Ekbor,  2,  8,  4,  8,  10.  Exe- 
cution. .  Finding.  Fobeclosube  of  Mortgage,  2,  8,  6.  Joinder  of 
Parties.  Judgment,  (A.)  (B.)  (C.)  Mandamus,  8,  7,  8,  9.  Nonsuit. 
Parties.    Bailroads,  8.    Reference.    Usury. 

1.  It  is  irregular  to  order  Judgment  upon  a  referee*s  report  without  notice 

of  the  motion  to  the  opposite  party.     Jenkins  v,  Etterly^  128 

2.  But  where  the  order  is  made  without  notice,  the  remedy  is  not  by  an 

appeal  from  the  Judgment  (especially  where  there  is  no  exception  to  the 
order),  but  by  motion  to  set  aside  the  Judgment,  and  appeal  from  an 
order  denying  the  motion.  Ibid, 

8.  To  authorize  the  letting  in  of  a  party  to  defend  after  the  time  for  answer- 
ing has  expired,  under  sec.  88,  chap.  125,  R.  S.,  the  proposed  answer 
must  show  a  valid  and  meritorious  defense.     Saylet  v,  Davit^  225 

4.  The  time  for  answering  begins  to  run  upon  due  personal  service  of  the 

summons  and  complaint,  though  neither  has  been  filed.  Ibid, 

5.  Where  notice  of  a  retainer  is  served  after  time  to  answer  expired,  defend- 

ant is  not  entitled  to  notice  of  the  time  and  place  of  application  to  the 
court  for  the  relief  demanded.  Ibid. 

6.  When  the  complaint  does  not  follow  the  summons,  the  former  and  not  the 

latter  must  be  held  irregular  for  that  reason.    Fond  du  Lac  v.  Boneeteei, 

251 
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7.  In  such  A  case  a  general  appearance  does  not  waive  the  irregularity.  Ibid, 

8.  Where  the  complaint  is  served  either  with  the  summons  or  afterwards  on 

the  appearance  of  the  defendant,  a  variance  between  it  and  the  summons 
as  to  the  nature  of  the  action  (whether  in  tort  or  npon^oontract),  canno* 
be  taken  advantage  of  by  the  defendant.  Ibid, 

9.  An  order  of  the  circuit  court  opening  a  judgment  by  default,  and  letting 

in  defendant  to  answer,  is  reversed  on  the  ground  that  the  affidavits  filed 
by  him  are  so  evasive  as  to  compel  a  conviction  that  the  only  ground 
suggested  for  the  application  (vii.,  his  failure  to  receive  a  copy  of  the 
complaint  in  season),  is  untrue  in  fact.     McLaren  et  al.  v.  Kehlor^        297 

10.  Where  a  pleading  is  defective  in  that  it  alleges  seixin  m  the  husband  alone^ 
in  right  of  the  wife  (the  seixin  in  such  a  case  being  joint),  the  defect 
must  be  taken  advantage  of  by  demurrer  or  by  motion  to  make  the 
pleading  more  definite  and  certain,  and  not  by  objection  to  evidence. 
Stroebe  v.  Fehl,  887 

11.  A  subsequent  non-resident  incumbrancer  of  mortgaged  property,  made 
defendant  to  a  foreclosure  suit,  and  not  having  appeared  before  judg- 
ment^ attacking  the  judgment  for  an  irregularity  in  the  proceedings 
iigurious  to  him  (as  that  the  referee  was  not  directed  to  examine  the 
plaintiff  or  his  agent  upon  oath  as  to  payments  on  the  mortgage  debt), 
should  take  his  objection  by  motion  in  the  court  below  to  set  the  judg- 
ment aside,  and  not  by  appeal  from  the  judgment  Young  v.  Schenck^ 
in^,,  556 

(B.)  In  Criminal  CoiM.  See  CniinNAi.  Law  ahi>  Pbaotiob.  Rbcooniiakcb. 
Ybbdict,  2,  8. 

(C.)  In  Supreme  Court,  See  Damaobs,  9.  Jitdombbt,  (D.)  Mandamits,  1, 
2,  8,  9. 

1.  Bill  of  exceptions  stricken  from  the  files  because  appearing  on  its  face  to 

have  been  settled  before  serving  notice  of  settlement.      Vroman  v.  Dewey, 

860 

2.  If  the  date  of  settlement  written  in  the  biU  is  erroneous,  appellant  should 

obtain  leave  to  withdraw  the  record,  in  order  that  the  bill,  when  duly 
amended  by  the  proper  judge,  may  be  attached  to  the  record,  and 
returned  with  it  by  the  clerk.  Ibid, 

8.  Appellant  does  not  need  fiirther  leave  to  withdraw  the  bill  for  amendment ; 
after  the  order  to  strike  from  the  files,  it  is  under  his  controL  Ibid, 

4.  Leave  to  reinstate  the  bill  without  amendment  denied,  as  useless.        Ibid, 

5.  Order  for  leave  to  file  answer  reversed  (the  answer  being  insufficient), 

without  pr^udice  to  defendant's  right  to  apply  again.  SehatUel  v,  Mut, 
Ine,  Co,,  412 

6.  A  judgment  of  discontinuance  rendered  on  the  application  of  the  defend- 

ant, on  the  ground  that  the  case  had  been  settled,  will  be  reviewed  on 
writ  of  error,  where  the  affidavits  read  on  the  motion  for  the  judgment 
are  included  in  the  bill  of  exceptions,  and  the  order  for  the  judgment  is 
duly  excepted  to.     Howard  v.  Town  of  Oteeola,  458 

PBBSVMPTIOM.    See  EyiDBBOB,  27,  28.    Plbadixq,  19. 
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Prinoipal  and  Aobnt.    See  Aobmot. 

PaiiiciPAL  AMD  SuRXTT.    See  Rbooqiiuamob.    Salb  (A.),  2. 

Pbiyilegbd  Commumicatiob.    See  Witnxss,  4,  6. 

Probate  Oocbt.  See  Dbsoxbt  abd  Distribution  op  Estatbs,  2.  Guardi- 
an's Salb. 

Promissory  Notx.    See  Bills  and  Notbs.    Contract  (A.),  6-8.    Witnbss,  6. 

Public  Works— Letting  contracts  for.  See  Contracts^B.).  Tax  Proceed- 
ings, 1. 

Publication  or  Summons.    See  Afpidayit. 

RAILROADS. 

See  Action  (A.),  (b),  10.  Evidbnob,  25,  26.  Injunction,  2-4.  Statutes, 
Rulbs  op  Construction,  etc.,  8. 

1.  Under  sec.  2,  chap.  74,  Laws  of  1854  ^R.  S.,  chap.  18,  sec.  188^,  a  railroad 

company  of  this  state  which  has  paia  to  the  state  treasurer  the  required 
percentage  of  its  gross  earnings  in  anj  year,  holds  it«  real  estate 
exempt  from  special  assessments  for  local  improvements,  as  well  as  from 
all  other  taxes.     Brightman  v,  Kimer^  54 

2.  Sec.  22,  chap.  10,  of  the  charter  of  the  city  of  Milwaukee  (passed  in  1852), 

provided  that  real  estate  exempted  from  taxation  by  the  laws  of  the 
state  should  be  subject  to  special  taxes,  as  other  real  estate,  under  the 
charter.  Sec.  23  declares  that  **  no  general  law  of  this  state  contraven- 
ing the  provisions  of  this  act,  shall  be  considered  as  repealing,  amend- 
ing or  modifying  the  same,  un  ss  such  purpose  be  expressly  set  forth 
in  such  law."  Held,  that  the  provision  of  sec.  22  is  nevertheless  modi- 
fied by  the  act  of  1854,  so  as  to -exempt  railroad  property  in  Milwaukee 
from  such  special  aisessments,  although  the  act  of  1854  does  not 
expressly  refer  to  said  section,  the  intention  of  the  legislature  to  exempt 
such  property  being  sufficiently  manifest.  Ibid. 

8.  Whether  the  city  of  Milwaukee  could  assess  the  property  of  railroad  com- 
panies for  local  improvements  after  chap.  66,  Laws  of  1859,  took  effect,  is 
not  here  decided.  Ibid. 

4.  Under  the  principles  which  usually  govern  such  corporations,  neither  a 
director  nor  vice-president  of  a  railway  company  is  empowered  to  bind  it 
by  his  acts,  such  as  appointing  agents  to  protect  its  lands,  dr  to  sell  the 
lands  or  timber.     Ch,  3f  N.  W.  Railway  Co.  v.  Jamety  194 

6.  In  an  action  where  the  defendant  claimed  rights  growing  ont  of  the  exer- 
cise of  such  a  power  by  a  director  and  vice-president  of  the  plaintiff 
company,  heldf  that  the  authority  of  such  officer  must  be  shown  by  the 
same  kind  of  evidence  that  would  be  required  in  the  case  of  any  other 
agent ;  as  by  resolution  of  the  board  of  directors,  by  verbal  appointment 
made  under  their  authority,  or  .by  proof  that  they  had  knowledge  of  and 
acquiesced  in  the  action  of  the  officer.  Ibid. 

6.  Where  the  defendant  company,  on  taking  land  for  its  road,  paid  the  owner 
an  agreed  price  for  it,  if,  on  foreclosure  of  a  prior  mortgage,  a  sale  of 
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the  remainder  of  the  mortgaged  premises  (or  so  much  thereof  as  equity 
requires  to  be  first  sold  to  pay  the  debt)  does  not  satisfy  the  mortgage, 
the  company  is  entitled  to  relieve  its  land  from  the  lien  by  paying  its 
value  at  the  time  it  was  taken,  with  interest.  Kennedtf  v.  St.  P,  ^  MiL 
R.  R.  Co.,  581 

7.  In  such  foreclosure,  if  the  answer  of  the  company  does  not  show  that  the 

value  of  said  land  has  been  ascertained  in  the  manner  prescribed  by  the 
charter,  and  paid,  it  does  not  state  a  defense.  Ibid. 

8.  It  seems,  however,  that  the  court  may  stay  the  foreclosure  proceedings  as 

to  the  land  so  taken,  until  its  value  has  been  ascertained  in  the  manner 
prescribed  by  statute  for  the  appraisal  of  lands  condemned  by  such  company. 

Ibid. 

Rape      See  Crimikai  Law,  etc.,  4,  5.     *    •   •« 

Real  Cotekants.     See  Covenants. 


RECOGNIZANCE. 

The  recognizance  required  by  sec.  4,  ch.  37,  R.  S.,  cannot  be  renewed  as  to 
the  surety  by  order  of  court  without  his  consent.     State  v.  Newton,  imp., 

636 

Recobt>  of  Deed.     As  to  what  constitutes  such  a  record  as  is  constructive 
notice  of  title,  see  Notice  (A.), 

Record  on  Appeal.     As  to  withdrawal  of  Record,  in  order  to  have  Bill  of 
Exceptions  amended,  see  Phactice  (C),  2. 

Redemption.     See  Foeeclosuke  of  Moetgagk,  4,  5,  6. 


REFERENCE. 
See  Error,  8.    Practice  (A.),  1. 

1.  It  was  stipulated  by  the  parties  to  the  suit  that  the  court  make  an  order 

referring  it  to  two  persons  named,  to  ascertain  certain  facts  by  actual 
gauge  and  measurement,  and  report  the  same  to  the  court ;  and  the  order 
was  so  made.  It  was  further  stipulated  at  the  same  time,  that  facts, 
estimates  aud  measurements  jso  reported,  should  '*be  the  finding  of  the 
court  upon  the  same,  and  be  signed  by  the  Judy  e,  and  filed  with  the  papers 
in  the  cause,  and  be  a  perpetual  and  conclusive  record  of  such  facta, 
estimates  and  measurements  forever,  between  said  parties  ;"  that  said 
finding  of  the  court  should  be  deemed  a  special  finding  upon  the  facts, 
estimates  and  measurements  embraced  in  said  report,  and  be  used  and 
treated  as  such  in  the  trial  of  this  cause,  and  als?o,  as  between  the  same 
parties,  in  the  trial  of  any  other  actions  growing  out  of  or  founded  upon 
the  lease  mentioned  in  the  complaint.  Held,  that  tliis  was  not  a  refer- 
ence under  the  statute,  and  the  court  had  no  authority,  as  in  the  case  of 
a  statutory  reference,  to  review  and  correct  the  report,  nor  to  set  it 
aside  and  refer  said  matters  to  other  referees.  Noonan  et  al.  v.  Orton  et 
al.,  84 

2.  In  case  either  or  both  the  referees  named  should  refuse  to  act,  the  stipula- 

tion further  provided  that  the  court  or  judge  might  at  once  appoint  one 
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or  two  other  suitable  persons  to  act  in  place  of  the  one  or  two  so  refus- 
ing; and  that  the  clerk  notify  the  appointees,  with  a  request  that  thej 
eignity  promptly  their  acceptance  or  refusal,  until  two  referees  should 
have  been  found  and  appointed  to  act  with  all  convenient  speed ;  pro- 
vided, that  the  person  or  persons  so  to  be  appointed  should  be  skilled  in 
hydraulic  engineering,  and  non-residents  of  this  state.  Held^  that  it 
was  not  necessary  that  persons  appointed  referees  in  place  of  thoee 
named  should  be  nominated  by  the  respective  parties  to  the  suit ;  but 
the  judge  might  appoint  at  his  discretion  any  persons  non-resident«  of 
this  state  and  skilled  in  hydraulic  engineering.  lUd. 

8.  Whether  the  estimates  and  measurements  reported  were  binding  in  case 
the  judge  refused  to  ngn  the  report,  is  not  here  decided.  HM, 

4.  A  reference  of  a  cause,  by  stipulation,  to  the  judge  of  the  court  in  which 
it  is  pending,  operates  as  a  discontinuance.  Walwor^  Co,  Bank  v. 
Farmert'  L.  |  T,  Co.,  281 

6.  Where  the  stipulation  was,  that  the  cause  be  referred  to  the  judge  **  as 
sole  referee  to  hear  and  determine,*'  and  that  on  filing  his  report,  judg- 
ment might  be  entered  '<  with  the  same  force  and  effect  as  upon  the  ver- 
dict of  a  jury  :*'  Held^  that  judgment  might  be  entered  upon  the  referee's 
report  as  upon  a  plea  of  confession ;  and  such  report  would  not  ^e  sub- 
ject to  review  by  the  court.  Ibid, 

Bkpeal  of  Statute.  See  Bokd  (A.).  Constitutiomai.  Law,  1.  Statutks, 
Bulbs  of  Comstbuotion,  bto.,  1,  2. 


REPLEVIN. 
See  Costs.    Damagis,  4-7. 

1.  Where  defendant  has  willfiilly  or  indiscriminately  intermixed  plaintiff's 

goods  with  his  own,  so  that  they  cannot  be  distinguished,  and  the  goods 
intermixed  are  of  different  qualities  or  values,  plaintiff  is  entitled  to  th4 
whole.     Root  V,  Bonnama,  589 

2.  In  replevin,  the  title  to  the  property,  as  well  as  the  present  right  of  posses- 

sion, being  in  issue,  defendant  is  entitled  to  have  the  former  question 
passed  upon  by  the  verdict.     AppUton  v.  Barrett,  668 

8.  Where  a  lawful  writ  commanded  an  officer  to  seize  specific  chattels,  they 
cannot  be  taken  from  his  custody  by  a  writ  of  replevin.  Ch^fUh  r. 
Smith,  646 

4.  Where  a  lawftil  writ  directs  the  officer  to  attach  specific  chattels,  he  is 
not  liable  to  an  action  for  having  seized  them ;  nor  can  replevin  be 
maintained  against  him  for  them.     Batti*  v.  Hamim,  669 

6.  In  replevin  against  the  officer,  his  recovery,  if  a  return  cannot  be  had,  is 
limited  to  the  valuiB  of  his  special  interest  in  the  property,  which,  before 
judgment  in  the  attachment  suit,  must  be  taken  to  be  the  sum  specified 
in  the  writ,  with  interest,  and  the  probable  costs  of  such  suit.  Ibid, 

Bbscissiom  of  Contract.    See  Comtbaot,  2. 

BiSBBVATioir  IN  Dbbd.    See  Dxbd. 
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Rkvsnvb  Stamp.    See  Tax  Dibd,  8,  9.    Plxadimo,  6. 

Rbtbksal  of  JiTDOMXNT.    See  Attoskbt-at-Law,  8.    Damaoxs,  9.    Ebeob. 

JUDOMBMT  (D.).      PbAOTIOB  (A.)»  9.   ' 


SALE. 
(A.)  Sale  and  Delivery  of  Oood$. 
See  Bill  op  Salb.    Fraud. 

1.  A  complaint  on  a  contract  for  the*  delirerj  of  goods  to  A.  on  or  before 

June  10th,  1868,  alleges  that  the  contract  was  assigned  to  plaintiff  on 
the  1st  of  said  month  of  June ;  that  on  the  10th  he  demanded  the  goods 
of  defendant,  who  refused  to  deliver  them ;  and  thej  had  not  been  deliy- 
ered  either  to  A.,  before  the  assignment,  or  to  plaintiff  after  such  assign- 
ment. Held^  that  the  complaint  was  defective  in  not  averring  either  that 
defendant  had  notice  of  the  assignment  before  said  10th  of  June,  or  that 
he  had  not  delivered  the  goods  to  A.  before  that  date,  and  after  the 
assignment.     Webber  v.  Roddie,  61 

2.  The  answer  alleged  that  A.  imported  the  goods  without  paying  the  duties 

thereon,  and  afterwards  sold  and  transferred  them  to  one  W. ;  that 
defendant  afterwards,  to  settle  two  suits  against  W.,  one  of  which  was 
in  favor  of  A.,  executed  the  contract  in  question ;  that  after  its  execu- 
tion, and  before  the  time  for  the  delivery  of  the  goods,  they  were  seised 
by  the  United  States,  and  thereafter  condemned  and  sold  for  the  afore* 
said  violation  of  the  revenue  laws.  Held^  that  if  the  contract  sued  upon 
had  been  executed  by  the  defendant  as  surety  for  W.,  these  allegations 
would  have  shown  a  good  defense;  but  as  it  did  not  appear  that  the 
defendant  had  not  executed  the  contract  as  principal,  upon  a  new  con- 
sideration not  connected  with  the  sale  and  transfer  to  W.,  no  defense 
was  shown.  Ibid, 

8.  Goods  being  at  an  express  office,  defendant  and  A.  went  to  the  office,  and 
defendant  showed  the  clerk  an  order  for  the  goods  from  the  consignee, 
and  requested  him  to  deliver  them  to  A.,  and  after  receipting  to  the 
express  company  for  them,  stepped  aside.  A.  then  paid  the  express 
charges,  and  the  clerk  placed  the  parcel  in  the  opening  where  delivery 
was  made,  and  pushed  it  forward  ready  to  be  taken  by  A.,  who  raised 
his  hand  to  take  it,  when  a  U.  S.  officer  interfered  and  seised  it.  Held^  . 
that  this  was  a  delivery  of  the  goods  by  defendant  to  A.  Jbid. 

4.  A.  bought  goods,  certain  of  which  were  to  be  paid  for  on  delivery,  and 

his  notes  sent  for  the  remainder.  At  a  point  in  their  transit,  he  detained 
them,  and  sold  them  to  B.  (who  knew  the  terms  of  the  purchase),  send- 
ing his  notes  at  agreed,  ana  another  note  instead  of  the  cash  payment. 
Held^  that  as  to  the  goods  which  were  to  be  paid  for  on  delivery,  the  sale 
to  A.  was  conditional,  and  the  goods  might  be  reclaimed  by  the  original 
owners  as  against  B.     Oarbuit  v.  Bank  of  Prairie  du  Chien,  884 

5.  The  facts  that  the  warehouseman  weighed  grain  into  ears  in  the  ware- 

house (which  oars  were  then  to  be  taken  by  the  warehouseman's  horses 
and  men  to  the  edge  of  the  dock,  thence  to  be  discharged  into  the 
vessel),  and  that  **  each  ear  was  tallied  by  the  mate  or  other  authorised 
officer  of  the  vessel,  in  the  warehouse,''  did  not  constitute  a  delivery 
there  of  the  grain  to  the  ship-master.     Olaee  v.  Ooldtmith^  488 
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(B.)  Of  Land  on  Foreclosure,    See  Foebolobvbi  of  Moetoaos,  1,  4. 

(C.)  Bif  (htardiaH.    See  Ovaeoias's  Sali. 

SiDUOTioN.    See  Cuminal  Law,  bto.,  4. 

Siiiiir.    See  Plbadino,  18.    Yikdoe  axd  Pubosabbe,  1,  2. 

Sbeviob  of  Summons.    See  Affidavit 

Sbeyiob  of  Weit.    See  Mabdamus,  6,  7. 

Shbeiff.    See  Aotiob  (A.),  (a),  4. 

SLANDER. 
See  EviDBBOB,  20. 

1.  To  say  of  a  person,  <*  He  would  steal  anything  he  can  get  hold  of.     He  is 

in  the  habit  of  picking  up  things.     He  stole  wool  of  L /*  charges  a 

habit  of  stealing,  as  well  as  a  specific  theft.     Talmadge  v.  Baker,         624 

2.  In  slander  for  words  charging  a  habit  of  stealing,  the  defendant  may 

justify  by  showing  that  the  plaintiff  had  committed  yarious  acta  of 
larceny.  Ibid 

Spbcifo  Pbefoemancb.    See  Equitt,  1,  2. 

Stamps.    See  Plbadino,  6.    Tax  Dbbds,  8,  9. 

State  and  Fbdieal  Couets.    See  Jveisdiotion 

State  Peintbe.    See  Bond  (A.). 

Statutb  of  Feauds.    See  Dowbe,  2.    Easbkent.    Guabaktt,  2. 


STATUTES,  RULES  OF  CONSTRUCTION,  ETC. 
See  Bond  (A.).    Baileoads,  2. 

1.  It  is  a  general  rule,  that  a  statute  which  reyises  the  subject  matter  of  a 

former  one.  works  a  repeal  without  express  words  to  that  effect.  Lewis, 
Gov,,  o.  Stota,  284 

2.  But  under  sec.  15,  chap.  816,  Laws  of  1860  (which  prorides  that  **a1l  acta 

and  parts  of  acts  tneonsutent  with  the  prorisions  **  of  that  act  should  be 
repealed),  keld^  that  the  provisions  of  former  acts  relatiye  to  the  same 
subject,  not  inconsistent  with  said  act,  remained  in  force.  Ibid, 

8.  A  prorision  in  a  statute  (as  in  sec.  2,  oh.  280,  Pr.  Laws  of  1856)  that 
when  an  appraisement  is  had  of  land  previously  taken  by  a  railroad 
company,  it  shall  determine  the  value  at  the  time  of  tahaig,  is  valid, 
although  connected  with  a  provision  allowing  the  company  to  hold  pos- 
session of  the  land,  against  the  owner's  wil^  before  making  compensa- 
tion—which is  Yoid.     Kennedy  v.  Mil  j-  St.  P,  R,  R.  Co,,  581 
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STATUTES 

Session  Laws. 
1852,  Ch.  56,  Charter,  ch.  10, 

sees.  22,  23,  54,  59 

"     Ch.  198  586 

"       ••    503,  431 

1858,  Pr.  &  L.,  Ch.  93,  sec.  15,     600 

1854,  Ch.  74,  sec.  2,  54,  58 
"     Pr.  &  L.,  Ch.  133,  sec.  7,    418, 

692—3 
*'     Pr.  &  L.,  Ch.  179,  sec.  5,     604 

1855,  Ch.  31,  579 
"     Pr.  &  L.,  Ch,  80,  sees.  1, 

3,  616,  620^22 

1856,  Ch.  55,  sec.  2.  149 

"  114,  sec.  6,  260 

"     Pr.&L„Ch.  133,  Charter, 

ch.  8,  sec.  8,  328 

«'     Pr.  &  L.,  Ch.  280,  sec.  2, 

686-7,  689-92 

1858,  Ch.  114,  236 
*'  *'  137,  126 
**     Pr.  &  L.,  Ch.  108,  Charter, 

ch.  6,  sees.  1,  3,  599-600 

1859,  Ch.  22,  173-175,  225,  429 
"  "  22,  sec.  25,  226,  230 
"       "    22,  sees.  35-48. 

103-110,  174-6,230 
*'  "  22,  sec.  50,  430 
''       "  66.  225 

"   "  160,  sec.  6,      147,  149 

1860,  "  215,  sec.  8,  671-73 
"  "  264,  sec.  12,  361-2 
"  "  264,  sec.  16,  395 
**  "  315,  sec.  15,  234,  236 
"  Pr.  &  L.,  Ch.  153,    599,  600 

«*  280,  sec.  2,   581 

1861,  Ch.  88.  563-^ 
'*  '•  138,  103-110 
"  **  188,  sec.  3,  167,  172 
"  "  175,  588 
"  "  175,  sec.  2,  291-2,  294-6 
"   "  277,           103-110 

1862,  "  24,  sec,  1,  203 
"   *'   48,  604 

1863,  "  17,  647,  651 
*'  "  159,  225,  229 
**   *'  295,  428 

1864,  "    167,  663^ 
,   *'       "    458,                          132,  137 

1865,  "  182,  237 
**  *'  523.  173 
*'       *'    538.                              641-2 

1866,  "  87.  256-8 
**       "    356,  sees.  13-15,  642 

1867,  «*  41,  848 
"  Pr.  &  L.,  Ch.  348,  sec,  1,  664-7 
Territorial  Statutes  op  1839. 

P.  160,  i  5,  598 


ITED,  ETC. 

Ke VISED  Statutm 

OF  1849. 

Ch.     4,  sec.  1,  Bubd.  3, 

693 

**     10,  sees.  123,  124. 

142.  144-7 

»     15,  sees.  46-61, 

606 

**     15,  sec.  151, 

606 

"     15,  sec.  130, 

602,  606-7 

"     64,  sec.  14, 

613 

**     64  and  65. 

612 

"     88,  sees.  184,  185, 

579 

"  127,  sees.  6,  7, 

500,  501 

Revised  Statutes  i 

ar  1868. 

Ch.     6,  sec.  1,  Bubd.  8, 

698 

"     13,  sees.  82,  87, 

71 

"     "    sees.  92,  157. 

864-6 

"     14,  sec.  2, 

366-7 

*'     15,  sec.  64, 

462 

"      "    sees.  77,  78, 

213,  222 

**     18,  sec.  183, 

54 

"     34,  sees.  4,  25,  27 

462-3 

"    37.  sec.  4, 

630 

"      "    sec.  5. 

537-8 

"    60, 

649 

**    66, 

609-11 

"    89.  sec.  1. 

126 

"     96,  sec.  3, 

116 

"    97,  sec.  26, 

124 

**  100,  sees.  16-18, 

266 

"  101,  sec.  22, 

203-4 

*•     "     sec.  29, 

204-5 

*'  102,  Bees.  5,  63, 

678 

"  106,  sec.  6, 

652-4 

"  111,  sec.  9,  Bubd.  6, 

659 

"  117,  sec.  29, 

201-1^ 

"  118,  sec.  1, 

472 

"  120,  sec.  217, 

324 

"  124,  sec.  10,  subd.  6, 

668 

"  125,  sees.  5,  8,  9, 

192 

"     "     sees.  11.  16, 

508 

"     "     sec.  38, 

225 

"  132,  sec.  22, 

231-2 

"     **     sec.  27,  subds.  1  and  4,     240 

"     **    sec.  27,  subd.  2, 

228 

"     "    sec.  27,  subd.  3, 

560 

**  134,  sec.  23. 

140-41 

**  135,  sec.  13, 

615-20 

"  137,  sec,  51,           848 

,  855,  486-7 

"  138;  sees.  6,  10, 

495,  500 

**  139,  sec.  10, 

206,  638-9 

**  140,  sec.  14, 

285 

"     "     sec.  15, 

:       240 

"  150,  sec.  1,      ■   • 

650 

"  151,  sec.  17,     ' 

323-4 

"  153, 

633-6 

"  159,  sec.  1. 

397 

*'  170,  sec.  5, 

444-6 
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Stat  of  PEOOBiDnras.    See  Oabnishmbmt.    Railboads,  8. 

Summons.     1.  Service  by  PubUeation,    See  Affidavit.    2.   Variance  beiweem. 
Summons  and  Complaint    See  Pbactiob  (A.),  6-^. 

SupsBvisoBfl.    See  Oovntt  Sitpbevisobs. 

SuKBTT.    See  Kbooobibanob.    Salb  (A.),  2. 

TAXATION. 

1.  EqualiMation  of  Taxes.    See  Boaed  or  Equalhatiob. 

2.  Taxation  of  Railroads,    See  Railboadb,  1-8. 

8.  Lien  of  Tax  on  Land,    See  Tax  Dbbd,  6.     Ybndoe  akd  Pubohasbk,  8. 
4.  Tax  on  Land — by  whom  payable.    See  Vbndoe  and  PuBOHASBRy  4. 

TAX  PROCEEDINGS. 
See  Pleading,  18,  14. 

1.  Where  the  law  requires  a  plan  of  a  public  work  to  be  made  before  bids 

therefor  are  receiyed,  it  is  sufficient,  to  sustain  a  tax  for  the  work,  to 
show  that  the  plan  made  was  as  full  and  perfect  as  it  is  usual  for  persons 
of  competent  skill  to  make  of  such  works.     Jffouyhton  v,  JBumham,       801 

2.  Where  such  plan  is  required  to  be  filed  in  a  particular  office,  it  is  sufficient 

that  it  be  left  there  for  inspection,  though  not  marked  **  filed."         Jbid, 

8.  Where  the  exact  number  and  size  of  the  man-holes  connected  with  a  sewer 
was  not  defined 'by  the  notice  to  contractors,  but  the  eyidence  shows 
that  the  expense  of  such  man-holes  is  so  trifling  compared  with  that  of 
the  whole  work,  that  this  fact  would  not  affect  the  bids,  a  tax  for  the 
work  will  not  be  held  inyalid  on  that  ground.  Jbid. 

4.  Where  the  quality  of  the  cement  to  be  used  in  constructing  a  sewer  was 
not  specified  in  such  notice,  but  it  appeared  that  the  best  quality  was  in 
fact  used :  Held,  that  there  is  no  such  evidence  of  iigustice  to  the  tax 
payer  as  should  invalidate  the  tax.  *  Ibid^ 

TAX  DEED. 
See  EviDBMOB,  14.    Limitation  op  Actions. 

1.  One  who  took  a  tax  deed  prior  to  1850  could  not  avail  himself  of  the  remedy 

provided  by  chap.  22,  Laws  of  1859  (as  amended  by  chaps.  188  and  277, 
Laws  of  1861),  without  subjecting  himself  to  the  disadvantages  of  that 
statute,  in  making  his  deed  merely />rima/flCff  evidence  of  the  regularity 
of  the  tax  proceedings,  and  exposing  his  title  to  impeachment  by  proof 
of  such  irregularities  as  are  usually  held  to  invalidate  tax  sales.  Bur- 
rows  V,  Bashford^  103 

2.  Where  there  were  two  additions  to  a  town,  called  respectively  "  A*s  addi- 

tion," and  **  A*s  second  addition,"  and  certificates  of  tax  sales,  and  tax 
deeds,  were  made  of  lots  of  specified  numbers  **in  A*s  addition,*'  there 
being  lota  so  numbered  in  "  A's  second  addition/'  but  not  in  the  other: 
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Held^  ^at  parol  eyidence  could  not  be  reoeiyed  to  show  that  "  A's  second 
addition  *'  was  meant ;  and  the  certificate  and  deeds  were  invalid.  Cur- 
tit  V,  Sup'ra  Brown  Co.,  1(57 

8.  The  assignee  of  the  certificates  and  holder  of  the  deeds,  who  had  subse- 
quently become  owner  of  the  lots  so  numbered  in  **  A*8  second  addition/* 
could  not  recoyer  from  the  county  the  moneys  paid  to  it  by  him,  if  it  ap- 
peared that  no  taxes  had  been  paid  on  said  lots  for  the  years  named  in 
the  certificates.  Jbid. 

4.  No  eyidence  haying  been  offered  on  that  subject,  this  court,  on  reyersing 

a  judgment  against  him,  orders  a  new  triiJ,  although  the  former  trial  wae 
by  the  court  alone.  Ibid. 

5.  The  proyiso  to  sec.  8,  chap.  188,  Laws  of  1861,  does  not  bar  the  lien  upon 

land  for  taxes  after  fiye  years  from  their  assessment.  Ibid, 

6.  The  decision  in  Grimmer  v.  Sumner  and  Finney  v.  Akerman  (that  a  tax  deed 

executed,  before  chap.  628,  Laws  of  1865,  by  a  city  officer  and  not  by 
the  clerk  of  the  county  board,  did  not  entitle  the  grantee  to  the  remedies 
provided  by  chap.  22,  Laws  of  1869),  followed.     Finney  v.  Ford,         178 

7.  The  grantee  of  the  grantee  in  a  tax  deed  is  his  '<  assign,"  within  the 

meaning  of  sec.  86  of  said  chap.  22,  and  may  bring  the  action.  Ibid. 

8.  Congress  cannot,  without  the  consent  of  the  state,  impose  a  stamp  duty 

upon  tax  deeds  executed  under  the  laws  of  the  state.  Saylet  v.  Davit^  225 

9.  Before  chap.  159,  Laws  of  1868,  therefore,  a  stamp  was  not  required  upon 

a  tax  deed  in  this  state.  Ibid. 

10.  A  valid  sale  and  conveyance  under  a  junior  assessment  cuts  off  all  former 
titles  and  liens,  including  all  prior  tax  titles.  Ibid. 

11.  The  words  "subject,  however,  to  all  unpaid  taxes  and  charges,"  in  sec. 
25,  chap.  22,  laws  of  1859,  refer  only  to  the  taxes  and  charges  which 
may  have  accrued  subsequently  to  the  sale  on  which  the  deed  is  issued. 

Ibid. 

12.  A  tax  deed,  under  ch.  22,  Laws  of  1859,  which  does  not  show  that  the 
person  depositing  the  certificate  of  sale  is  the  purchaser  or  his  assignee, 
IS  invalid.     Krueger  v.  Knab,  429 

18.  A  tax  deed  under  ch.  508,  Laws  of  1852,  which  does  not  recite  the  name 
of  the  purchaser  at  the  tax  sale,  is  invalid.     North  v.  Wendelly  481 

14.  Can  lands  embraced  in  different  tax  certificates  be  indaded  in  one  tax 
deed?  Ibid. 


TAX  TITLE— Who  may  Acquire. 

1.  One  in  possession  of  land  when  taxes  accrue  thereon,  and  against  whom 

they  are  assessed,  cannot  acquire  title  under  a  sale  for  such  taxes. 
Baeeettv.  WeUh,  175 

2.  Where  a  tax  certificate  has  been  purchased  and  assigned  by  the  party  who 

was  bound  to  pay  the  tax,  the  assignee,  to  sustain  his  tax  deed,  must 
at  leaet  show  that  he  took  without  knowledge  that  his  assignor  was  so 
bound.     Whether  this  will  be  sufficient  is  not  here  determined.        Ibid. 

49 
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Tax  List — ^Af  Eridenoe.    S«e  Eyidbkcb,  15. 

Title  bt  Admixtu&b.    See  Bbplbyin,  1. 

Towns.    See  Aotiom  (A.),  (a),  8.    IfAiiDAinrs,  4-8.    NBOuoBiroB,  8, 4, 9, 11. 

TowH  Tbbasubbb — His  power  to  sue  for  subsoripiioa  to  bountj  fUnd.  See 
Action  (A.),  (a),  6. 

Transobipt  op  Judombbt.    See  Exbcvtiob,  2. 

TRUST. 

F.,  B  porohaser  of  forfeited  lehool  land,  refused  to  sell  his  oertificate  to  L 
until  he  had  giyen  C,  the  original  owner,  the  refusal  of  it;  and  L. 
thereupon  professed  to  apply  in  C.'s  behalf,  and  with  his  knowledge, 
and,  to  seoure  a  debt  due  from  C.  to  an  estate  of  which  he  (L.)  was 
administrator,  proposed  to  buy  the  oertificate,  and  let  C.  have  it  on  pay- 
ment of  said  debt,  the  cost  of  the  certificate,  and  his  (L.'s)  expenses ;  and 
F.,  expressly  on  the  faith  of  these  representations,  sold  L.  the  certificate 
for  a  sum  less  than  its  Talue.  C.  paid  the  debt  due  said  estate,  and 
offered  to  pay  the  cost  of  the  certificate,  and  L.'s  reasonable  expenses. 
In  a  eontroTersy  between  him  and  one  who  took  a  grant  of  the  land  with 
knowledge  of  his  rights,  heldy  that  C.  was  entitled  to  a  oouYeyance  of 
the  land  on  making  such  payments.     Oruen  v.  Cown,  829 

^       UsB  AND  OoOUPATION.      SoO  LANDLORD  AND  TbNANT,  1,  2. 

USURY. 
See  Ambndmbnt  (A.),  2. 

1*  The  remedy  prorided  in  ease  of  usury  by  sec.  6,  chap.  160,  Laws  of  IS59, 
is  limited  to  the  person  actually  borrowing  the  money,  etc.,  and  thoM 
standing  in  his  place  in  a  representatire  capacity,  as  heirs-at-law,  sure- 
ties, dcTisees,  executors  and  administrators.     Draper  e.  Emerton,      H7 

2.  Any  other  person  seeking  to  aroid  a  contract  under  that  act,  could  do  so 
only  by  paying  or  tendering  the  sum  actually  loaned,  with  lawful  inteest. 

Ibid, 

Yabianob — between  Summons  and  Complaint  See  Appbal  (D.),  4.  Pbao- 
tiob  (A.),  6-8. 

VENDOR  AND  PURCHASER. 
See  Damaqbs,  1.    Estoppbl,  1,  2.    Fobbolosubb  or  Mortoaob,  1,  2. 

1.  For  breach  of  the  ooyenant  of  sesin,  where  there  has  been  no  eriction  nor 

other  actual  injury,  the  grantee  can  recoyer  only  nominal  damages. 
Mecklm  e.  Blak$,  495 

2.  But  the  grantee,  after  tendering  a  rensonTeyance  and  possession,  may 

maintain  an  action  to  rescind  and  recoyer  the  purchase  money.        /^<^* 

8.  Land  conreyed  in  1861  with  covenant  against  incumbrances,  was  subse- 
quently sold  for  taxes  of  1857,  re-assessed  in  1862  under  an  act  of  the 
legislature  of  that  year,  the  original  assessment  being  invalid.    Hdd^ 
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that  there  was  a  breach  of  the  ooyenant,  the  lien  of  the  tax  relating 
back  to  the  timfe  when  the  land  was  entered  on  the  assessment  roll,  and 
the  aggregate  amount  of  taxes  for  the  year  1867  determined.  FeUra  v. 
Myers,  602 

4-  Sec.  130,  ch.  15,  R.  S.  1849  (which  provides  that  where  land  is  conveyed 
before  the  wanrant  for  the  collection  of  the  taxes  is  issued^  the  grantee 
shall  be  liable  for  the  tax  assessed  thereon),  applies  only  to  the  taxes  of 
the  year  in  which  such  conveyance  is  made.  DixoK,  C.  J.,  dissents  as 
to  this  point  Ibid. 

Venue,  Exfusal  to  Chahox.     See  Appbai.  (B.),  1. 


VERDICT. 

See  Damages,  8-11.     Fixdino.     Replevin,  2. 

1.  In  civil  actions  the  jury  should  find  for  the  party  in  whose  favor  the 

evidence  preponderates,  although  it  be  not  free  from  reasonable  doubt, 
or  do  not  exclude  the  truth  of  any  other  theory.      Wright  v.  Hardy ^     848 

2.  It  is  error  to  receive  (against  objection)  a  verdict  of  guilty  in  a  criminal 

action,  where  one  of  the  jurors  declares,  upon  the  jury  being  polled, 
that  he  assented  to  the  verdict  for  the  sake  of  an  agreement,  but  does 
not  regard  it  as  correct.     Rothbauer  v.  The  State^  468 

8.  The  alienage  of  a  petit  juror  is  ground  of  challenge,  but  not  for  setting 
aside  the  verdict  in  a  criminal  cause  not  capital,  though  the  fact  was 
unknown  to  the  accused  when  the  jury  was  impanneled.     State  v.   Voffel, 

471 

Vessel.     See  Agency,  8,  4.     Charter  Party.     Witness,  7. 

Voluntary  Payment.     See  Payment.  '        ' 


WAIVER.  . 

1.  Of  Variance  bettteen  Complaint  and  Summon*      See  Pbactiok  (A.),  7. 

2.  Of  Right  to  Appeal     See  Appeal  (E.)  - 

3.  Of  right  of  Action,     See  Contract  (A.),  5. 

4.  By  Corporation^  of  Objection  to  Constitutionality  of  Charter.     See  Corpora- 

tions (A.),  2. 

6.  By  Shipper^  of  right  to  a  partiailar  kind  of  car.     See  Evidence,  25. 

6.  Of  Part  of  Contract.     See  Evidence,  26, 

7.  By  Ship-ovmer^  of  Lien  for  Freight^  does  not  relieve  from  liability  for 

seamen's  wages.     See  Charter  Party,  2. 

Warrant  OF  Attorney.     See  Judgment  (C.)  •    •     '  ...  .Cl    •  I 

Warranty.     See  Contract  (A.),  8.  ».\'* 

Wastb.    See  Husband  and  Wije.    Landlord  and  Tenant,  8. 
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Wat,  Right  of— How  created.    See  Easkmbnt. 
Will.    See  Disokmt  and  Distiubvtion  of  Ebtatbs,  1. 

WITNESS. 

1.  In  an  action  by  an  infant  for  the  ralue  of  her  serrices,  where  the  defense 

was  that  the  serrices  were  rendered  under  an  agreement  that  she  was 
to  liTe  with  defendant  as  his  child,  etc.,  etc.,  the  defendant's  wife  was 
not  a  competent  witness  for  him  generally,  whether  or  not  she  might  hare 
been  admitted  to  testify  as  to  any  agreement  of  plaintiff  with  her  as 
defendant's  cigenL     Mountain  v,  FUher,  93 

2.  A  husband's  testimony  in  a  suit  to  which  his  wife  was  not  a  party,  that  he 

held  certain  land  and  built  a  fence  around  it  as  agent  of  the  wife,  is 
not  admissible  in  eTidenoe  against  her  to  show  an  ouster,  in  <gectment 
against  both  for  said  land.     Yager  v,  Lareen,  184 

8.  Under  sec.  61,  ch.  187,  R.  S.,  and  before  ch.  41,  Laws  of  1867,  took  effect 
where  the  plaintiff  sued  as  administrator  of  a  deceased  person,  th» 
defendant  could  not  testify  in  his  own  behalf,  although  the  plaintiff,  as 
a  witness  for  himself,  might  have  testified  to  conrersations  and  trans* 
actions  between  himself  and  the  defendant,  as  well  as  to  others  between 
the  defendant  and  the  deceased  in  his  presence.      Wright  v.  Hardy,     348 

4.  Plaintiff's  attorney,  as  a  witness,  was  questioned  by  defendant  as  to  who 
owned  the  note  sued  on  when  he  (said  attorney)  sold  it  to  the  plaintiff. 
Held,  that  the  witness  was  bound  to  answer  the  question,  as  it  did  not  call 
for  facts  communicated  to  him  by  the  plaintiff ;  and  this,  although  the 
payee  had  formerly  been  his  client,  since  the  latter  does  not  appear  as 
a  party  in  interest  in  this  action.     De  Witt  v.  Perkint,  483 

6.  The  question  whether  said  witnesss  had  CTer  advanced  any  money  to  any 

person  on  the  note,  did  not  call  for  an  answer  which  could  have  been 
the  subject  of  a  priyileged  communication.  /bid. 

%.  One  who  transfers  a  promissory  note  or  bill  by  indorsement  or  delirery,  is 
not  an  **  assignor  of  a  thing  in  action,"  within  the  meaning  of  sec.  51, 
ch.  187,  R.  S.,  so  as  to  be  excluded  firom  testifying  in  the  case  there 
named.    McHoee  v,  Cain,  486 

7.  In  an  action  under  ch.  150,  R.  S.  ("for  collection  of  demands  against 

boats  and  vessels"),  plaintiff  cannot  be  a  witness  in  his  own  behalf 
without  having  given  notice  of  his  intended  examination,  as  prescribed 
by  ch.  17,  Laws  of  1868.    Emet  v.  Steamboat  ''Brooklyn,"  649 

t 
WRIT. 

1.  Of  Poaaeieion,    See  Ejbothbht,  6,  7* 

2.  Of  Restitution.    See  Ejkctmint,  7. 

8.  Of  Fieri  Faciaa,    See  ExBOvnoH. 

4.  Of  Error,    See  Peacticb  (C),  6. 

6.  Of  Attachment,  against  specific  property,  protects  the  officer.  See  Rs- 
PLBVIN,  8,  4. 
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